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SELECTED  ISSUES  IN  MEDICARE  PROGRAM  POLICY 


THURSDAY,  JUNE  12,  1975 

U.S.  House  of  Representatives, 

Subcommittee  on  Health, 
Committee  on  Ways  and  Means. 

Washington,  B.C. 
The  subcommittee  met  at  10:40  a.m.,  pursuant  to  notice,  in  the 
committee  hearing  room,  Longworth  House  Office  Building,  Hon.  Dan 
Rostenkowski  (chairman  of  the  subcommittee)  presiding. 

Mr.  Rostenkowski.  The  Subcommittee  on  Health  will  come  to 
order. 

I  have  prepared  a  statement  underlying  this  hearing  and  I  ask 
unanimous  consent  that  that  statement  and  the  press  release  an- 
nouncing this  meeting  be  included  in  the  record  at  this  point. 

Without  objection. 

[The  documents  follow:] 

Opening  Remarks  of  Chairman  Rostenkowski,  Hearings  of  Subcommittee 
on  Health,  on  Medicare  Regulations,  June  12,  1975 

The  purpose  of  today's  oversight  hearing  is  to  receive  testimony  from  repre- 
sentatives of  the  professional  community  and  the  Department  of  Health,  Educa- 
tion, and  Welfare  on  four  recently  promulgated  regulations  relating  to  the 
medicare  program.  Each  of  these  four  regulations — to  impose  new  utilization 
review  requirements,  -to  terminate  the  inpatient  routine  nursing  salary  cost 
differential,  to  revise  the  limit  on  reasonable  costs  for  inpatient  routine  services, 
and  to  tie  recognition  of  reasonable  charge  increases  to  an  economic  index — has 
given  rise  to  substantial  controversy  and  widespread  adverse  criticism  frorh 
hospital  and  medical  associations.  The  significance  of  the  issues  raised  by  these 
regulations  is  such  as  to  warrant  careful  appraisal  by  the  Subcommittee  of  their 
policy  and  administrative  implications  in  the  light  of  congressional  intent  relative 
to  the  conduct  of  the  medicare  program. 

While  much  of  the  discussion  has  revolved  around  the  objections  raised  by 
segments  of  the  professional  communitj^ — and  these  views  and  interests  are 
certainly  of  major  importance — the  Subcommittee  is  very  much  concerned  about 
the  impact  and  consequences  of  these  regulations  for  medicare  beneficiaries. 
Central  to  any  consideration  of  regulatory  changes  in  the  program  must  be  an 
evaluation  of  the  likely  effects  on  the  availability,  quality  and  cost  of  services 
furnished  to  beneficiaries.  The  Subcommittee  wants  to  be  sure  that  the  interest 
of  the  beneficiaries  is  not  lost  sight  of  and  that  the  discussion  remains  firmly 
focused  on  their  status  and  needs. 

Clearly  the  issues  raised  by  these  regulations  have  sweeping  implications.  The 
utilization  review  regulations  would  introduce  substantial  changes  in  the  scope 
and  conduct  of  hospital  and  physician  review  activities.  The  Department  has 
indicated,  in  promulgating  these  requirements,  that  they  are  intended  to  bring 
about  a  single,  uniform  review  system  for  both  medicare  and  medicaid  and 
to  bring  utilization  review  activities  more  closely  into  line  with  the  PSRO  pro- 
gram. It  is  also  asserted  that  these  requirements  are  consistent  with  and  im- 
plement the  provisions  enacted  in  the  1972  Social  Security  Amendments.  Hos- 
pital and  medical  spokesmen  have  argued,  however,  that  the  utilization  review 
regulations  not  only  exceed  the  authority  granted  to  the  Secretary  to  issue  regula- 
tions but  introduce  requirements  that  many  hospitals,  particularly  rural  hos- 
pitals, will  not  be  able  to  meet,  with  potentially  dire  consequences  for  those  hos- 
pitals and  medicare  beneficiaries. 
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The  regulations  relating  to  hospital  cost  reimbursement  have  similarly  been 
justified  by  the  Department  as  appropriate  modifications  of  existing  reimburse- 
ment methods  warranted,  in  the  case  of  the  nursing  cost  differential,  by  several 
factors  including  changes  in  the  composition  of  the  medicare  population,  the 
increasing  number  of  special  care  beds  and  other  changes  in  medicare  cost  alloca- 
tion methods.  In  the  case  of  cost  limits  on  routine  service  costs,  the  Department 
has  stated  that  the  new  regulation  is  justified  by  a  new  hospital  classification  sys- 
tem which  adequately  accounts  for  variations  in  routine  service  costs.  Hospital 
spokesmen  have  held,  on  the  other  hand,  that  both  of  these  reimbursement  regula- 
tions violate  congressional  intent  in  that  they  will  result  in  a  failure  of  medicare  to 
adequately  recognize  and  reimburse  all  of  a  hospital's  legitimate' costs  in  providing 
inpatient  services  to  medicare  beneficiaries. 

Finally,  complaints  have  been  made  about  the  economic  index  to  be  used  in 
determining  what  medicare  will  recognize  as  reasonable  charges  for  physicians' 
services.  Although  the  use  of  an  economic  index  was  authorized  in  the  1972 
Amendments,  it  is  held  that  the  specific  index  provided  for  in  the  regulation  has 
serious  technical  deficiencies,  is  not  fully  consistent  with  the  congressional  intent, 
and  is  unfair  to  physicians. 

It  is  important  also  to  take  note  of  several  recurring  themes  which  have  appeared 
in  the  controversy  surrounding  these  regulations.  First,  it  has  been  argued  that 
despite  the  complexity  and  significance  of  these  regulations  the  Department  has 
promulgated  them  without  due  regard  for  the  need  to  provide  reasonable  op- 
portunity to  thoroughly  study  and  comment  on  the  specific  provisions.  Thus,  it 
is  held  that  in  several  cases  requests  for  additional  time  to  evaluate  and  comment 
on  the  regulations  were  rejected  by  the  Department. 

Second,  it  has  been  argued  that  the  utilization  review  and  cost  reimbursement 
regulations  will  have  particularly  damaging  effects  upon  rural  hospitals  and  that 
the  consequences  will  be  a  diminution  of  hospital  resources  and  services  available 
to  medicare  beneficiaries  residing  in  rural  areas. 

Third,  serious  charges  have  been  made  to  the  effect  that  the  regulations  either 
violate  congressional  intent  or  a  specific  provision  of  the  Social  Security  Act.  As  a 
result  of  such  views,  two  of  the  regulations  have  already  resulted  in  legal  action — 
suits  to  restrain  the  Secretary  from  implementing  the  utilization  review  and 
revised  cost  limit  regulations — and  indications  are  that  the  other  two  regulations 
may  also  be  taken  to  court.  While  recourse  to  the  courts  is  certainly  an  appro- 
priate and  legitimate  step  for  those  genuinely  in  doubt  about  the  legality  of  a 
regulation,  it  should  be  a  matter  of  some  concern  to  the  Congress  when  so  many 
recent  regulations  under  a  program  as  vital  and  as  widely  accepted  as  medicare 
are  challenged. 

The  Subcommittee's  interest,  therefore,  is  in  obtaining  a  full  accounting  of  the 
statutory  basis,  rationale,  supporting  evidence  for  and  objections  to  these  several 
regulations,  not  only  to  ascertain  whether  there  has  been  compliance  in  specific 
cases  with  the  congressional  intent  but  also  to  assure  that  the  medicare  law 
continues  to  be  properly  administered. 

We  are  not  now  concerned  with  the  question  of  the  wisdom  of  the  statutory 
provisions  on  the  basis  of  which  these  regulations  were  issued.  The  utilization 
review  provisions  of  law,  for  example,  were  designed  to  serve  as  a  mechanism  for 
assuring  appropriate  use  of  services  and  facilities;  the  concept  of  such  a  mech- 
anism remains  valid  whether  or  not  the  specific  features  of  the  current  mechanism 
are  fully  effective.  The  Subcommittee  does  not,  therefore,  consider  proposals  to 
eliminate  the  provision  or  to  markedly  alter  it  as  an  appropriate  part  of  this 
hearing.  Similarly,  the  underlying  statutory  concepts  of  "reasonable  cost"  and 
"reasonable  charges"  are  not  here  in  question;  what  is  under  consideration  is 
whether  these  concepts  are  being  applied  in  accordance  with  the  congressional 
intent  and  in  a  manner  which  accomplishes  the  congressional  purpose  without 
creating  unwarranted  or  unreasonable  burdens  on  the  providers  of  health  care 
services  or  on  beneficiaries. 

Scheduling  limitations  preclude  us  from  conducting  more  than  a  one-day 
hearing  at  this  time.  We  are  hopeful,  however,  that  all  the  issues  will  be  addressed 
and  all  the  relevant  comments  and  evidence  presented  for  the  record.  Since  only 
a  few  witnesses  can  be  heard  at  this  hearing,  all  other  organizations  and  individuals 
concerned  with  these  regulations  have  been  encouraged  to  submit  written  state- 
ments for  the  record  in  order  that  all  relevant  opinions  and  observations  will  be 
available  for  consideration  by  members  of  the  Subcommittee. 
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[Subcommittee  on  Health  press  release,  May  19,  1975] 

Subcommittee  Chairman  Dan  Rostenkowski  (D.,  III.),  Subcommittee  on 
Health,  Committee  on  Ways  and  Means,  Announces  Public  Oversight 
Hearings  on  Selected  Issues  in  Medicare  Program  Policy 

Subcommittee  Chairman  Dan  Rostenkowski  (D.,  111.),  Subcommittee  on  Health 
of  the  Committee  on  Ways  and  Means,  today  announced  that  the  Subcommittee 
will  hold  a  public  hearing  on  Thursday,  June  12,  1975,  beginning  at  10:30  a.m., 
in  the  main  Committee  hearing  room  in  the  Longworth  House  Office  Building  on 
selected  issues  in  medicare  policy  and  program  implementation.  Testimony  will 
be  received  from  selected  panels  of  witnesses  on  the  issues  arising  from  the  promul- 
gation in  recent  months  of  regulations,  either  in  proposed  or  final  form,  on  the 
following  topics : 

1.  Utilization  review  procedures  for  hospital  and  skilled  nursing  facilities 
as  conditions  for  participation  in  the  medicare  program  (Federal  Register: 
November  29,  1974,  and  April  1,  1975). 

2.  Termination  of  the  inpatient  routine  nursing  salary  cost  differential  as 
as  reimbursable  cost  of  a  provider  (Federal  Register:  April  3,  1975). 

3.  Recognition  of  prevailing  charge  increases  for  physicians'  and  certain 
other  services  tied  to  economic  indexes  (Federal  Register:  April  14,  1975). 

4.  Revision  in  the  schedule  of  limits  on  hospital  inpatient  general  routine 
service  costs — reduction  from  90th  to  80th  percentile  (Federal  Register: 
April  17,  1975). 

Several  of  the  above  sets  of  regulations  reflect  policy  adopted  by  the  Executive 
Branch  for  implementation  of  provisions  contained  in  the  Social  Security  Act 
Amendments  of  1972  (P.L.  92-603,  October  30,  1972).  Serious  and  widespread 
concerns  have  been  raised  about  the  policies  in  these  regulations,  including  the 
question  whether  the  special  characteristics  of  small  rural  hospitals  are  adequately 
taken  into  account.  The  Subcommittee  on  Health  intends  to  examine  these 
policies  and  their  implementation  in  the  light  of  congressional  intent  relative  to 
the  conduct  of  the  medicare  program. 

The  panels  of  public  witnesses  who  have  strong  interests  in  the  matters  under 
consideration  will  be  heard  beginning  at  10:30  a.m.  Administration  witnesses  will 
be  heard  that  afternoon.  Opportunity  will  be  provided  for  Members  of  Congress 
to  testify.  A  list  of  the  panels  of  witnesses  will  be  released  at  a  future  date. 

In  view  of  the  heavy  schedule  of  the  Committee  and  its  subcommittees  and 
the  limited  time  available  for  this  hearing,  it  has  been  decided  that  only  the 
selected  panels  of  witnesses  invited  by  the  Subcommittee  can  be  heard  in  the 
public  session.  However,  any  interested  person  or  organization  may  file  a  written 
statement  for  inclusion  in  the  printed  record  of  the  hearing.  For  this  purpose, 
statements  should  be  submitted  in  triplicate  by  the  close  of  business  on  Thursday, 
June  12,  to  John  M.  Martin,  Jr.,  Chief  Counsel,  Committee  on  Ways  and  Means, 
Room  1102  Longworth  House  Office  Building,  Washington,  D.C.  20515.  Addi- 
tional copies  may  be  furnished  for  distribution  to  the  press  and  the  interested 
public  during  the  course  of  the  public  hearing.  Each  statement  must  contain  the 
following  information  on  a  summary  statement  at  the  beginning  of  the  complete 
statement : 

1.  The  name,  full  address  and  capacity  of  the  individual  submitting  the 
statement. 

2.  The  list  of  persons  or  organizations  on  whose  behalf  the  statement  is 
made  and,  in  the  case  of  associations  and  organizations,  their  address  or 
addresses,  their  total  membership  and,  where  possible,  a  membership  list. 

3.  If  an  individual  wishes  to  submit  a  statement  on  his  own  behalf,  he 
must  still  nevertheless  indicate  whether  he  has  any  specific  clients  who  have 
an  interest  in  the  subject,  or,  in  the  alternative,  he  must  indicate  that  he 
does  not  represent  any  clients  having  an  interest  in  the  subject  he  is  writing 
about. 

4.  A  topical  outline  or  summary  of  the  comments  and  recommendations 
in  the  full  statement. 

Mr.  Rostenkowski.  The  plan  of  this  hearing  is  that  we  will  first 
hear  from  a  panel  of  organizations  representing  hospitals,  then  a  panel 
representing  physician  organizations,  then  several  of  our  colleagues.  I 
would  expect  that  this  process  will  take  us  well  into  the  afternoon. 
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Secretary  Weinberger  wanted  to  personally  testify  at  this  hearing  but 
could  not  be  with  us  any  earlier  than  3:30  this  afternoon.  We  have 
therefore  scheduled  his  appearance  at  that  time  on  the  assumption 
that  b}^  then  we  will  have  completed  the  testimony  from  other 
witnesses. 

W^e  are  dealing  here  with  highly  complex  and  highly  important 
regulations  which  will  have  major  effects  on  the  health  care  providers 
in  the  Nation  and  on  the  23  million  beneficiaries  served  by  the  medi- 
care program. 

Since  we  have  a  good  deal  of  testimony  to  hear  today,  I  would  like 
the  panel  of  hospital  organizations  to  introduce  themselves  and  to 
proceed  with  their  testimonjr. 

But  first  I  would  like  to  make  this  observation  for  our  guests  and 
witnesses. 

It  is  the  intention  of  the  Chair  to  work,  if  necessary,  through  the 
noon  hour.  I  am  sure  that  the  witnesses  understand  that  we  will  be  in 
session  in  the  House  of  Representatives  and  there  will  be  periods  when 
rollcalls  will  make  it  necessary  for  us  to  absent  ourselves.  I  hope  that 
I  can  have  the  cooperation  of  the  members  of  this  subcommittee  as  I 
have  had  in  the  past,  to  work  through  lunch.  If,  after  the  panel 
discussions  and  our  colleagues'  testimony,  we  can  have  a  recess  period 
before  Secretary  Weinberger  testifies,  we  will  do  that.  But  it  is  the 
intention  of  the  Chair,  with  the  cooperation  of  the  ranking  minority 
member,  Mr.  Duncan,  to  try  and  go  through  the  lunch  period. 

A  PANEL  OF  HOSPITAL  ORGANIZATION  WITNESSES  CONSISTING  OF 
JOHN  ALEXANDER  McMAHON,  PRESIDENT,  AMERICAN  HOSPITAL 
ASSOCIATION;  MICHAEL  D.  BROMBERG,  DIRECTOR,  NATIONAL 
OFFICES,  FEDERATION  OF  AMERICAN  HOSPITALS;  MICHAEL  F. 
D00DY,  EXECUTIVE  DIRECTOR,  AMERICAN  OSTEOPATHIC  HOSPI- 
TAL ASSOCIATION;  SISTER  MARY  KIERAN  HARNEY,  R.S.M., 
CHAIRMAN  OF  THE  BOARD  OF  TRUSTEES,  CATHOLIC  HOSPITAL 
ASSOCIATION;  CHARLES  D.  PHILLIPS,  ED.  D.,  PRESIDENT,  AMERI- 
CAN PROTESTANT  HOSPITAL  ASSOCIATION;  AND  SIDNEY 
LEWINE,  CHAIRMAN,  COUNCIL  OF  TEACHING  HOSPITALS,  ASSO- 
CIATION OF  AMERICAN  MEDICAL  COLLEGES 

Mr.  Rostenkowski.  Mr.  McMahon,  if  you  will  introduce  your 
panel  and  proceed  with  your  testimony,  please. 

STATEMENT  OF  JOHN  ALEXANDER  McMAHON 

Mr.  McMahon.  Thank  you,  Mr.  Chairman. 

I  am  John  McMahon,  president,  American  Hospital  Association. 
Our  association  represents  some  7,000  member  institutions  and  21,000 
personal  members. 

In  addition  to  the  American  Hospital  Association,  five  other  hospital 
associations  have  been  invited  by  the  subcommittee  chairman  to  sub- 
mit statements  and  participate  in  today's  oversight  hearings  on  a 
number  of  major  regulatory  issues  relating  to  the  medicare  and  medi- 
caid programs. 
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In  order  of  appearance  are:  Michael  D.  Bromberg,  director,  national 
offices,  Federation  of  American  Hospitals;  Michael  F.  Doody,  execu- 
tive director,  American  Osteopathic  Hospital  Association;  Sister  Man' 
Kieran  Harney,  chairman  of  the  board  of  trustees,  Catholic  Hospital 
Association;  Charles  Phillips,  president,  American  Protestant  Hospi- 
tal Association;  and  Sidne3rLewine,  chairman,  Association  of  American 
Medical  Colleges,  Council  of  Teaching  Hospitals. 

Mr.  Rostenkowski.  Before  you  proceed,  it  is  the  usual  manner  in 
which  this  committee  operates  that  the  statements  be  made  by  the 
individuals,  then  if  there  are  any  questions  or  discussion  that  is  neces- 
sary between  the  panel  members  with  the  possibility  of  the  member- 
ship of  the  committee  at  points  asking  questions,  and  then  going 
through  the  membership  of  the  subcommittee  to  ask  individual 
questions. 

Mr.  McMahon.  Fine,  Mr.  Chairman,  we  will  be  pleased  to  respond 
in  any  way  the  committee  desires. 

For  hospitals  this  is  a  time  that  tries  men's  souls.  Normally,  they 
operate  on  a  thin  margin  without  substantia]  profits  or  reserves  to 
draw  upon  in  troubled  periods,  a  margin  in  normal  times  of  less  than 
3  percent.  The  economic  stabilization  program  reduced  margins  to  less 
than  1  percent,  and  now  inflation  has  hit  hard,  raising  operating  costs. 
As  you  know  ours  is  a  highly  labor-intensive  industry.  Our  operating 
needs  are  unusual  and  varied;  our  institutions  experience  costly  outlays 
for  energy — to  heat  and  cool  hospitals,  to  provide  diagnostic  and 
therapeutic  aspects  of  care,  as  well  as  to  support  the  base  for  many 
disposables  and  drug  items  necessary  to  the  services  we  provide. 

Food  costs  figure  prominently  among  our  cost  items,  and  insurance 
rates  for  medical  malpractice  have  become  an  increasingly  serious 
problem,  to  cite  but  two  examples.  Meanwhile,  our  institutions  are 
also  subject  to  the  winds  of  technological  and  social  change.  For 
example,  outpatient  departments  of  many  major  institutions  are 
increasingly  and  heavily  used  for  primary  care  and  often  in  circum- 
stances which  preclude  appropriate  payment  for  such  services,  thereby 
producing  losses  in  some  hospitals  which  threaten  them  with 
bankruptcy. 

At  the  same  time  the  voluntary  system  is  being  bombarded  by  a 
host  of  government  regulations — many  that  require  increased  expendi- 
tures and  others  that  irrational^  cut  back  appropriate  payment  for 
patient  care. 

Hospitals  as  institutions  have  always  operated  with  the  public 
interest  as  their  primary  objective.  It  has  been  the  tradition  of  these 
community  institutions  to  look  first  at  what  needs  to  be  done  and 
second  at  the  ways  in  which  their  activities  can  be  supported.  Govern- 
ment has  long  recognized  this  unique  characteristic  of  hospitals  and 
has  looked  to  these  institutions  to  support  the  efforts  of  government. 
The  abrupt  and  unreasonable  actions  which  are  today  being  taken 
by  the  Government  are  in  part  exemplified  by  the  areas  that  are 
the  subject  of  these  hearings,  and  these  actions  raise  the  real  question 
of  whether  there  will  be  a  continued  role  for  the  voluntary  health 
system  in  the  delivery  of  health  care. 

I  am  certain  that  the  committee  is  aware  that  the  stable  operation 
of  community  health  resources  is  fundamental  to  all  of  our  efforts — 
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both  governmental  and  nongovernmental.  To  make  quality  health 
care  accessible  to  all  citizens  in  the  most  efficient  and  effective  manner 
possible  is  our  common  goal.  Such  an  achievement  is  not  attainable 
unless  there  is  both  understanding  and  meaningful  action  by  all 
parties. 

Yet  today,  we  are  faced  with  a  continuing  series  of  adversary 
confrontations.  For  example,  three  of  the  issues  that  are  pertinent  to 
our  discussions  this  morning  are  also  subject  of  current  litigation. 
We  are  appreciative  of  this  committee's  interest  in"  discussing  this 
matter  and  we  need  your  assistance.  We  are  justifiably  proud  of  past 
accomplishments  and  are  dedicated  to  further  improvements.  I 
am  sure  that  you  recognize  that  progress  can  only  be  made  in  an 
environment  that  permits  change  and  assists,  rather  than  destroys, 
the  basic  fabric  of  such  effort. 

It  is  in  this  context  that  I  would  like  to  present  briefly  an  overview 
of  the  circumstances  surrounding  three  of  the  issues  before  you. 

The  first  issue  I  would  like  to  discuss  is  the  recently  published 
''Notice  of  Termination  of  the  Inpatient  Nursing  Differential  in  the 
Medicare  Program."  This  action  on  the  part  of  the  Office  of  Manage- 
ment and  Budget — OMB — and  the  Department  of  Health,  Educa- 
tion, and  Welfare — HEW — will  be  effective  for  medicare  patients 
cared  for  bv  the  institutions  during  fiscal  vears  beginning  on  or  after 
July  1,  1975. 

The  Social  Security  Administration  is  implementing  the  medicare 
program  had  to  define  what  it  considered  to  be  reasonable  cost.  In 
the  process  it  became  obvious  that  patients  over  65  required  more 
personal  care  and  assistance  than  did  the  general  patient  population. 
It  was  also  clear  that  existing  reimbursement  systems  did  not  accu- 
rately reflect  a  number  of  cost  elements,  including  the  additional  serv- 
ice requirements  of  aged  patients.  Thus,  from  the  very  first,  the  medi- 
care program  recognized  that  an  accurate  reflection  of  the  costs  of  care 
for  aged  people  required  that  a  factor  be  added  to  the  basic  cost  of 
care.  Therefore,  in  1966,  at  the  beginning  of  the  program,  a  2-percent 
factor  was  added  to  the  basic  cost  figures  in  the  medicare  reimburse- 
ment formula. 

After  several  years  of  operation,  however,  in  the  Department's 
quest  for  cost  savings,  HEW  proposed  that  this  2-percent  factor  be 
eliminated  entirely.  After  the  injustice  of  this  was  pointed  out  and 
recognized,  the  2-percent  factor  Avas  replaced  in  part  by  an  allowance 
for  the  difference  in  nursing  needs  between  medicare  patients  and 
others,  which,  in  effect,  reduced  the  addition  to  costs  reflecting  the 
increased  care  to  the  aged  from  the  original  2  percent  to  a  1 -percent 
level.  The  allowance  of  8%  percent  of  routine  nursing  costs  was  based 
upon  studies  which  showed  that  aged  patients  on  the  average  receive 
routine  nursing  care  that  is  more  costly  because  it  is  more  extensive 
and  because  it  requires  more  time. 

A  word  may  be  helpful  about  the  factors  which  contribute  to  these 
additional  requirements.  Mam?"  aged  patients  require  assistance  in 
eating;  are  either  incontinent  or  require  help  for  use  of  bedpans  or 
bedside  commodes;  suffer  more  often  the  types  of  impairments  such 
as  fractures  or  paralysis  that  demand  a  great  deal  of  so-caUed  routine 
care;  are  confused,  disoriented,  or  depressed  and  as  a  result  are  unable 
to  help  themselves;  have  hearing  or  sight  problems;  suffer  from  more 
secondary  medical  conditions  which  have  to  be  treated  along  with 
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the  reason  for  the  current  hospitalization;  and  receive  more  medica- 
tions. Ah  of  this  care  requires  additional  nursing  time  and  the  cost  of 
this  additional  care  is  not  reflected  in  the  normal  cost  reimbursement 
process. 

The  Administration  has  now  taken  action  to  eliminate  this  justified 
differential.  It  is  clear  that  this  action  is  simply  another  cost-cutting 
measure  and  does  not  in  any  w&y  reflect  new  studies  of  nursing  time. 

The  failure  of  medicare  to  reimburse  for  the  special  cost  of  care 
to  the  aged  does  not  make  the  cost  vanish;  it  still  exists  and  to  meet 
this  cost,  hospitals  will  have  to  allocate  it  to  the  other  users  of  hospital 
services.  Moreover,  as  my  full  statement  points  out,  the  arguments 
offered  by  the  Department  for  eliminating  the  nursing  differential 
are  fallacious. 

The  subcommittee  may  be  interested  to  know  that  on  June  9,  1975, 
the  American  Hospital  Association,  the  American  Protestant  Hospital 
Association,  the  Catholic  Hospital  Association,  and  the  Federation  of 
American  Hospitals  filed  a  lawsuit  in  the  U.S.  District  Court  for  the 
District  of  Columbia  seeking  a  declaration  that  the  regulations 
eliminating  the  differential  are  unlawful  and  seeking  preliminary  and 
permanent  injunctive  relief  which  would  bar  HEW  from  enforcing 
these  unlawful  regulations. 

Another  important  current  issue  relates  to  the  Department's 
action  in  implementing  section  223  of  Public  Law  92-603,  "Limitation 
on  Coverage  of  Costs  Under  Medicare."  In  establishing  section  223, 
Congress  authorized  the  Secretar}^  of  Health,  Education,  and  Welfare 
to  establish  limits  on  inpatient  costs  within  groups  of  similar  hospitals. 
In  implementing  this  section,  however,  the  Social  Security  Adminis- 
tration has  taken  a  very  simplistic  approach.  The  s}^stem  utilizes 
three  basic  elements — bed  capacity  per  capita  income,  and  metro- 
politan or  nonmetropolitan  designation,  ignoring  range  and  complexity 
of  service,  teaching  costs,  and  patient  mix.  As  later  presentations  will 
point  out,  the  HEW  elements  just  do  not  adequately  identify  groups 
of  comparable  hospitals. 

According  to  SSA's  own  estimate,  753  hospitals  will  fall  outside 
these  new  limitations.  While  an  exception  process  is  provided,  our 
experience  during  the  past  year  indicates  the  process  is  slow  and  only 
infrequently  recognizes  legitimate  costs  above  the  limits.  And  these 
costs  don't  disappear,  Mr.  Chairman,  because  they  reflect  valid  costs 
for  greater  levels  of  service  and  particularly  for  the  education  of 
young  people  for  health  careers.  They  must  either  be  absorbed  by  a 
reduction  in  service  or  be  passed  on  to  the  other  patients,  thus  in- 
creasing their  expenditures  for  hospital  care. 

Mr.  Chairman  and  members  of  the  subcommittee,  I  would  now  like 
to  address  the  serious  problems  which  have  been  associated  with  the 
implementation  of  the  new  utilization  review  regulations.  Our  purpose 
today  is  to  indicate  to  you  the  extreme  administrative  difficulties  we 
have  experienced  in  the  implementation  of  these  new  utilization  review 
regulations  and  the  unrealistic  demands  on  hospitals  which  have  been 
made  by  HEW. 

I  shall  leave  aside  the  situation  which  has  resulted  from  the  tem- 
porary injunction  recently  obtained  against  the  implementation  of 
these  regulations  by  the  American  Medical  Asosciation. 

The  American  Hospital  Association  has  long  advocated  a  voluntary 
program  of  effective  utilization  review  and  medical  audit  to  be  con- 
ducted as  an  institutional  resoonsibility  of  the  hospital  medical  staff. 

54-804—75  2 
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The  development,  demonstration,  and  promotion  of  the  quality 
assurance  program  for  medical  care  in  hospitals  demonstrates  the 
association's  commitment  in  this  regard.  However,  we  also  know  that 
the  state  of  the  art  is  in  its  early  stages  and  that  implementation  of  a 
mandated  nationwide  program  is  likely,  even  at  its  best,  to  create 
major  problems. 

Regrettably,  the  development  of  utilization  review  regulations  and 
the  methods  for  their  implementation  have  been  chaotic.  Theregula- 
tions  have  been  characterized  by  unrealistic  time  demands  that  HEW 
has  imposed  on  itself  and  failed  to  meet  :  Deadlines  for  hospitals  which 
are  impossible  to  satisfy;  conf urion  in  interpretation  of  policy;  failure 
to  take  into  account  known  special  problems  such  as  those  of  small 
rural  hospitals  and  the  definition  of  financial  interest  of  physicians; 
requirements  for  duplicative  review  systems;  and  indecision  on  how 
this  program  will  be  financed. 

Our  full  statement  provides  some  more  specific  examples  of  prob- 
lems we  have  faced  while  toying  to  assist  hospitals  in  this  imple- 
mentation process,  and  we  are  convinced  that  the  motivation  for 
and  the  crash  nature  of  the  program  is  a  desire  for  budget  savings, 
not  proper  attention  to  the  health  care  needs  of  program  beneficiaries. 

In  conclusion,  Mr.  Chairman,  I  have  highlighted  some  of  the 
serious  problems  that  hospitals  face  as  a  result  of  the  arbitrary  and 
inappropriate  actions  which  the  Department  of  Health,  Education, 
and  Welfare  has  taken  in  the  issuance  of  regulations  relating  to 
medicare  program  implementation. 

We  urge  that  you  and  3^our  committee  support  us  in  our  view 
that: 

One :  The  current  nursing  cost  differential  be  retained  until  adequate 
studies  are  performed,  preferably  by  an  independent  agency  to 
determine  what  adjustments,  if  any,  are  appropriate ; 

Two:  No  regulation  on  limitation  on  coverage  of  hospital  costs  be 
promulgated  until  an  adequate  classification  system  for  hospitals  is 
devised ; 

Three:  Am'  regulations  promulgated  to  implement  limitations  on 
prevailing  charge  increases  for  prrysicians  include  an  adequate  descrip- 
tion of  the  methodology  of  such  controls  so  that  the}^  may  be  reviewed 
and  analyzed  prior  to  implementation;  and, 

Four:  The  UR  regulations  issued  on  November  5,  1974,  be  with- 
drawn and  not  reinstituted  until  basic  issues  in  this  area  are  resolved 
and  adequate  guidelines  and  time  for  implementation  are  provided. 

Mr.  Chairman,  we  appreciate  the  opportunity  presented  by  this 
oversight  hearing.  You  will  now  hear  additional  comments  from 
others  on  our  panel.  And  when  we  finish,  we  hope  you  will  have  gained 
an  understanding  of  the  problems,  a  picture  of  the  fiscally  dominated 
decisionmaking  process  of  HEW,  and  a  recognition  that  proper 
operation  of  the  medicare  program  will  require  greater  oversight 
by  the  Congress  and  more  detailed  legislative  direction  of  Federal 
agencies  to  assure  compliance  with  congressional  intent. 

Thank  you  very  much. 

[The  prepared  statement  follows:] 

Statement  of  the  American  Hospital  Association 

Mr.  Chairman,  I  am  John  Alexander  McMahon,  President,  American  Hospital 
Association.  Our  Association  represents  some  7,000  member  institutions  and  21,000 
personal  members. 
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In  addition  to  the  American  Hospital  Association,  five  other  hospital  associal 
tions — the  Catholic  Hospital  Association,  the  American  Protestant  Hospita- 
Association,  the  Federation  of  American  Hospitals,  the  American  Osteopathic 
Hospital  Association,  and  the  Association  of  American  Medical  Colleges— have 
been  invited  by  the  Subcommittee  Chairman  to  submit  statements  and  participate 
in  today's  oversight  hearings  on  a  number  of  major  regulatory  issues  relating  to 
the  Medicare  and  Medicaid  programs.  As  representatives  of  hospitals  and  other 
institutional  health  care  providers,  the  groups  participating  here  today  share 
common  concerns  regarding  the  proposed  elimination  of  the  inpatient  routine 
nursing  salary  differential,  the  proposed  changes  to  regulations  related  to  Sections 
223  and  224  of  P.L.  92-603,  and  implementation  problems  related  to  the  new 
utilization  review  regulations. 

My  statement  will  provide  a  broad  overview  of  each  of  these  issues  and  will  be 
supplemented  by  individual  statements  from  each  of  the  five  other  organizations. 

Preliminary  estimates  indicate  that  during  fiscal  1974,  some  35  percent  of 
hospitals'  total  patient  days  of  service  were  attributable  to  Medicare  patients. 
Hospitals,  therefore,  are  deeply  involved  in  government  health  programs;  so  when 
changes  in  regulations  are  proposed  or  implemented  regarding  Medicare  and 
Medicaid,  they  have  direct  impact  on  the  provision  of  health  care  services  by 
hospitals  and  other  health  care  institutions.  Today  we  face  a  number  of  such 
significant  changes,  and  are  pleased  to  have  been  invited  by  the  Subcommittee  to 
state  our  views  on  these  matters  and  how  they  will  affect  hospitals,  other  institu- 
tional health  care  providers,  and  the  millions  of  patients  served  by  them. 

INPATIENT  ROUTINE  NURSING  SALARY  COST  DIFFERENTIAL 

I  would  like  first  to  discuss  the  recently  published  notice  of  termination  of  the 
inpatient  nursing  differential  under  Medicare.  This  action  on  the  part  of  the  Office 
of  Management  and  Budget  (OMB)  and  the  Department  of  Health,  Education, 
and  Welfare  (HEW)  will  be  effective  for  Medicare  patients  cared  for  by  institutions 
during  fiscal  years  beginning  July  1,  1975. 

Before  I  comment  on  this  action,  I  would  like  to  review  briefly  for  the  Subcom- 
mittee the  background  of  the  existing  allowance  for  differences  in  nursing  time 
needs  of  Medicare  patients  compared  to  those  of  other  patients.  At  the  time 
Medicare  was  enacted,  Congress  recognized  that  the  program  required  a  definition 
of  the  method  by  which  institutions  and  other  health  care  providers  would  be 
paid  for  the  care  rendered  to  beneficiaries.  In  the  enabling  legislation,  Congress 
established  that  inpatient  care  would  be  fully  reimbursed  on  the  basis  of  reasonable 
costs.  Congress  further  recognized  that  it  would  be  unfair  to  obligate  other  pur- 
chasers of  care  in  hospitals  to  pay  for  any  part  of  the  cost  of  care  for  Medicare 
patients  through  inadequacies  in  the  reimbursement  for  care  of  these  patients. 
The  legislation,  therefore,  states  that  "the  cost  in  respect  to  individuals  covered 
by  the  Medicare  insurance  programs  will  not  be  borne  by  individuals  not  so 
covered."  These  two  concepts  were  clearly  enunciated  in  the  law. 

The  Social  Security  Administration  (SSA)  in  implementing  the  law  had  to 
define  what  it  considered  to  be  reasonable  cost.  In  the  process  it  became  obvious 
that  patients  over  65  required  more  personal  care  and  assistance  than  did  the 
general  patient  population.  It  was  also  clear  that  existing  systems  did  not  accu- 
rately reflect  a  number  of  cost  elements  including  additional  service  requirements 
of  aged  patients.  From  the  very  first  the  Medicare  program  recognized  that  the 
accurate  reflection  of  the  costs  of  care  for  aged  people  required  that  a  factor  be 
added  to  the  basic  cost  of  care.  Therefore,  in  1966,  at  the  beginning  of  the  program, 
a  2  percent  factor  was  added  to  the  basic  cost  figures  in  the  Medicare  reimburse- 
ment formula. 

From  July  1,  1969,  onward,  however,  in  the  Department's  quest  for  cost 
savings,  HEW  proposed  that  this  2  percent  factor  be  eliminated  entirely.  Then, 
after  the  injustice  was  pointed  out  and  recognized,  the  2  percent  factor  was 
replaced  in  part  by  an  allowance  for  the  difference  in  nursing  needs  between 
Medicare  patients  and  others.  While  the  2  percent  was  computed  on  the  basis  of 
the  institutions'  total  Medicare  costs,  the  nursing  cost  differential  of  8^  percent 
was  computed  only  on  routine  nursing  salary  costs;  this,  in  effect,  reduced  the 
addition  to  costs  reflecting  the  increased  care  to  the  aged  from  the  original  2 
percent  to  a  1  percent  level.  The  new  differential,  as  noted,  was  applied  only  to 
routine  patient  care  and  not  applied  to  Medicare  patients  who  were  being  treated 
in  special  care  facilities,  such  as  coronary  care  and  intensive  care  units. 

In  undertaking  this  action,  the  allowance  of  8^  percent  on  routine  nursing 
salaries  was  based  upon  studies  which  showed  that  aged  patients  on  the  average 
receive  routine  nursing  care  that  is  more  costly  because  it  is  more  extensive  and 


because  it  requires  more  time.  The  major  study,  conducted  by  the  American 
Hospital  Association  in  1966,  involved  a  work  sampling  in  154  medical  and 
surgical  units  in  55  hospitals  throughout  the  country.  In  addition,  a  study  was 
conducted  by  the  Commission  for  Administrative  Services  in  Hospitals,  a  non- 
profit management  engineering  organization  in  Los  Angeles,  involving  time  and 
motion  studies  for  selected  routine  nursing  procedures  in  18  Southern  California 
hospitals;  and  a  similar  study  by  the  Massachusetts  Hospital  Association  con- 
ducted in  1968  involved  19  hospitals.  And  there  were  other,  similar  studies — all 
documenting  the  additional  requirements  of  care  for  aged  patients. 

What  factors  contribute  to  these  additional  requirements?  The  studies  show 
that  many  aged  patients  required  assistance  in  eating;  are  either  incontinent  or 
require  help  for  use  of  bed  pans  or  bedside  commodes ;  suffer  more  often  the  types 
of  impairments  such  as  fractures  or  paralysis  that  demand  a  great  deal  of  ^o- 
c  ailed  routine  care;  are  confused,  disoriented  or  depressed  and  as  a  result  are 
unable  to  help  themselves;  have  hearing  or  sight  problems;  suffer  from  more 
secondary  medical  conditions  which  have  to  be  treated  along  with  the  reason  for 
the  current  hospitaliaztion;  and  receive  more  medications.  All  of  this  care  requires 
additional  nursing  time,  and  the  cost  of  this  additional  care  is  not  reflected  in  the 
cost  reimbursement  process  unless  special  allowance  is  made  for  it. 

The  Administration  has  not  taken  action  to  eliminate  this  justified  differential. 
It  is  clear  that  this  action  is  simply  another  cost  cutting  measure  and  does  not  in 
any  way  reflect  new  studies  of  nursing  time.  The  Social  Security  Administration, 
in  adopting  the  present  differential,  provided  by  regulation  that  "further  studies 
will  be  conducted  periodically  to  determine  that  amount  of  the  inpatient  routine 
nursing  salary  cost  differential  and  how  such  a  differential  should  be  applied  in  the 
future."  This  regulation  has  clearly  been  violated  in  the  present  action. 

The  American  Hospital  Association  has  offered  the  Social  Security  Administra- 
tion its  assistance  in  again  reviewing  the  situation  and  determining  the  current 
requirement  for  special  services  for  the  aged  and  the  appropriate  impact  of  such 
a  requirement  upon  the  determination  of  reasonable  cost.  In  the  meantime, 
additional  data  are  being  accumulated  which  reaffirm  the  continued  validity  of 
the  nursing  differential  concept.  Preliminary  results  of  an  HEW-financed  West 
Coast  study  now  in  progress  suggest  that  elderly  patients  in  the  average  require 
17.5  percent  more  nursing  time  than  patients  under  65.  A  current  study  by  the 
Commission  for  Administrative  Studies  in  Hospitals  shows  that  aged  Medicare 
beneficiaries  require  28  percent  more  nursing  care  than  the  under-65  patient 
population.  These,  and  additional  studies  by  individual  hospitals,  not  only  reaffirm 
the  concept  that  aged  patients  require  additional  routine  services  and  thereby 
are  more  costl}^  to  care  for,  but  also  shown  that  the  reimbursement  process  must 
allow  for  such  additional  costs. 

Eliminating  the  differential  in  question  will  mean  passing  the  extra  cost  on  to 
other  hospital  patients  and  third-party  payers.  The  failure  of  Medicare  to  re- 
imburse for  the  special  cost  of  care  to  the  aged  does  not  make  the  cost  vanish; 
it  still  exists,  and  to  meet  this  cost,  hospitals  will  have  to  allocate  it  to  the  other 
users  of  hospital  services.  In  effect,  what  the  elimination  of  the  factor  will  do  is 
indirectly  tax  other  users  of  hospital  services  who  pay  for  their  care.  While  this 
may  show  up  as  an  advantage  in  the  Administration  budget,  it  will  show  up  as 
additional  cost  in  the  bills  sent  to  private  patients  and  in  the  premiums  of  health 
insurers. 

The  Social  Security  Administration  has  given  rather  simplistic  arguments  in 
support  of  its  action.  The  first  reason  given  is  that  there  has  been  an  expansion 
of  special  care  units  and  that  more  Medicare  patients  are  being  treated  in  such 
units.  Therefore,  SSA  reasons  that  the  special  nursing  needs  of  Medicare  patients 
are  being  met  through  the  intensive  nature  of  care  rendered  in  special  units. 
This  argument  is  fallacious.  First  of  all,  Medicare  does  not  pay  the  differential  for 
care  rendered  in  special  care  units,  although  there  is  every  reason  to  believe  that 
aged  patients  in  special  care  units  require  more  care  than  other  patients  in  such 
units.  Second,  many  hospitals,  particularly  rural  institutions,  in  which  a  con- 
siderable number  of  our  aged  citizens  are  treated,  do  not  have  special  care  units. 
Third,  most  patients  are  not  in  special  care  units,  and  the  many  complicating 
health  problems  of  the  aged  continue  to  require  more  personal  care  than  do  the 
health  problems  of  younger  patients. 

The  second  reason  SSA  offers  for  elimination  of  the  differential  is  the  expansion 
of  Medicare  coverage  to  include  persons  under  65  who  are  disabled  and  certain 
patients  suffering  from  renal  disease.  This  argument  also  is  fallacious.  First, 
it  is  irrelevant  inasmuch  as  Medicare  does  not  pay  a  differential  for  these  patients 
who  constitute  less  than  9  percent  of  all  Medicare  beneficiaries.  And,  second,  this 
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added  group  of  patients  with  renal  disease  or  who  are  disabled  comprises  one 
of  the  most  seriously  ill  segments  of  the  population  and  may  deserve  a  nursing- 
differential  not  now  provided  for  it. 

The  third  and  final  reason  advanced  by  SSA  was  that  the  1972  changes  in 
Medicare  cost  apportionment  requirements  somehow  eliminate  the  need  for  the 
nursing  salary  cost  differential.  To  the  contrary,  the  1972  changes  in  cost  appor- 
tionment— which  require  separate  calculation  of  routine  care  unit  costs  and  special 
care  unit  costs — assure  that  the  nursing  care  cost  differential  is  paid  for  only 
routine  nursing  care  of  aged  beneficiaries.  This  refinement  in  reimbursement  is 
no  reason  for  the  elimination  of  the  differential. 

In  summary,  the  data  from  studies  of  nursing  care  needs  of  the  elderly  and  the 
well-known  characteristics  of  this  population  group  demonstrate  that  they  require 
more  nursing  care  than  other  patients.  The  only  arguments  offered  by  the  Depart- 
ment for  eliminating  the  nursing  differential  are  fallacious  and  are  based  purely 
on  budgetary  considerations  which  would  force  the  inequitable  transfer  of  these 
costs  to  non-Medicare  patients.  While  we  have  made  these  points  to  the  Depart- 
ment, our  arguments  have  been  to  no  avail.  The  strongly  adverse  action  resulting 
from  the  elimination  of  the  allowance  is  nevertheless  being  taken  against  hospitals 
and  the  other  patients  they  serve. 

The  Subcommittee  may  be  interested  to  know  that  on  June  9,  1975,  the 
American  Hospital  Association,  the  American  Protestant  Hospital  Association, 
the  Catholic  Hospital  Association,  and  the  Federation  of  American  Hospitals 
filed  a  law  suit  in  the  U.S.  District  Court  for  the  Distric  of  Columbia  seeking  a 
declaration  that  the  regulations  eliminating  the  differential  are  unlawful  and 
preliminary  and  permanent  injunctive  relief  which  would  bar  HEW  from  en- 
forcing these  unlawful  regulations. 

LIMITATION  ON  COVERAGE  OF  COSTS  UNDER  MEDICARE 

Another  important  current  issue  relates  to  the  Department's  action  in  imple- 
menting Section  223  of  Public  Law  92-603,  Limitation  on  Coverage  of  Costs  Under 
Medicare.  In  establishing  Section  223,  Congress  authorized  the  Secretar}'  of 
Health,  Education,  and  Welfare  to  establish  limits  on  inpatient  costs  within 
groups  of  similar  hospitals.  The  groupings  of  the  hospitals  were  to  allow  for 
differences  which  could  result  from  hospital  size,  the  nature  and  scope  of  services 
provided,  the  types  of  patients  treated,  the  location  of  the  institutions,  and 
other  factors  affecting  the  efficient  delivery  of  needed  health  services.  It  was 
expected  that  the  limits  would  apply  to  a  relatively  small  number  of  institutions 
with  extraordinary  expenses.  Section  223  did  not,  however,  eliminate  the  require- 
ments 1)  that  Medicare  pa}T  reasonable  cost  or  that  2)  the  cost  of  care  for  Medi- 
care patients  be  borne  by  the  program  rather  than  by  other  patients.  The  American 
Hospital  Association  recognizes  that  the  establishment  of  this  grouping  system 
is  a  difficult  task  since  the  variations  between  institutions  are  considerable  and 
the  comparative  cost  of  services  must  be  considered  carefully  before  any  conclu- 
sion of  inefficiency  or  unjustified  costs  are  reached. 

In  implementing  this  section,  the  Social  Security  Administration  has  utilized 
a  most  simplistic  approach  in  the  classification  of  institutions  and  thus  in  the 
determination  of  what  limits  of  reimbursable  cost  are  reasonable.  Many  major 
factors  affecting  costs  are  not  reflected  in  the  classification  system.  The  S3rstem 
utilizes  three  basic  elements — bed  capacity,  per  capita  income,  and  metropolitan 
or  non-metropolitan  designation.  These  elements  in  no  way  define  with  precision 
classes  of  hospitals  which  permit  appropriate  economic  comparison  and  are 
satisfactory  for  establishing  limits  on  reimbursement. 

As  proposed  initially,  the  limits  were  used  to  identify  only  very  unusual  cases, 
and  an  appeal  and  exceptions  process  was  to  be  applied  to  the  many  imnortant 
factors  that  could  only  be  taken  into  account  as  exceptions. 

The  initial  system  needed  a  full  trial  before  its  adequacy  could  be  appraised  and 
its  defects  corrected.  Yet,  before  any  of  this  could  be  done,  the  system  has  been 
revised  and  the  limitations  made  so  much  more  severe  as  to  place  some  753  hos- 
pitals, according  to  the  Social  Security  Administration's  own  estimates,  outside 
the  limitations  and  thus  arbitrarity  penalize  them.  While  these  hospitals  may 
appeal  for  an  exception  to  the  Social  Security  Administration,  our  experience 
with  the  exceptions  process  shows  that  decisions  are  interminably  slow,  and  that 
reasonable  appeals  are  decided  only  infrequently  in  favor  of  hospitals.  Further- 
more, the  penalty  of  inadequate  reimbursement  falls  upon  such  institutions  imme- 
diately, and  relief,  if  it  is  granted,  can  only  come  many  months  after  the  hospitals 
have  experienced  serious  financial  problems  and  have  been  forced  to  go  to  a  high- 
cost  money  market  for  operating  funds.  The  net  effect  will  be  to  generate  new  and 
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unnecessary  costs  which  will  ultimately  have  to  be  paid  by  the  purchaser  of  health 
services. 

The  recent  action  of  the  Administration  not  only  altered  the  classification  sj^s- 
tem  but  also  altered  the  reimbursement  ceilings.  The  initial  formula  established 
by  the  Social  Security  Administration  set  the  ceilings  on  inpatient  routine  care  at 
the  90th  percentile  of  the  cost  of  routine  care  among  hospitals  within  a  defined 
grouping,  plus  10  percent  of  the  median  hospitals'  costs.  The  grouping  process  is 
essentially  arbitrary  and  its  relationship  to  the  cost  of  efficient  performance  is 
very  imprecise.  Nevertheless,  the  Administration  has  now  chosen  to  compound 
this  arbitrariness  by  reducing  the  basic  limitations  to  the  80th  percentile  plus  10 
percent  of  the  median,  subjecting  a  very  much  larger  number  of  hopsitals  to  the 
limits,  increasing  the  size  of  the  potential  penalty,  and  overloading  the  cumber- 
some and  inadequate  appeals  process. 

Reduction  in  the  ceilings  has  been  rationalized  on  the  basis  that  the  revised 
classification  system  provides  for  more  accurate  and  equitable  comparisons  and 
resulting  identification  of  inefficient  providers.  Our  analysis,  however,  indicates 
that  this  conclusion  is  just  not  so.  First,  a  rational  classification  sj^stem  requires 
a  relatively  homogeneous  population  within  each  .subgroup- — i.e.,  categories  of 
providers  being  compared  should  be  similar  with  respect  to  their  basic  character- 
istics. Our  statistical  study  of  the  data  from  1974  and  1975  shows  that  the  revised 
1975  schedule  would  have  less  homogeneity  than  the  present  schedule.  In  addition, 
aberrant,  inconsistent  and  inexplicable  variations  occur  when  the  revised  system 
is  applied.  The  variations  from  state  to  state  in  the  number  of  hospitals  affected 
by  the  revised  ceilings  are  so  great  as  to  make  the  results  most  suspect. 

We  have  examined  the  data  showing  the  effect  of  the  application  of  this  new 
system  to  hospitals  and  the  results  are  totally  unrealistic.  It  is  illogical  to  accept, 
as  this  system  would  have  us  assume,  that  levels  of  efficiency  differ  so  much  that 
over  half  of  all  hospitals  in  the  state  of  Washington  and  over  one-third  of  the 
hospitals  in  California  and  Maryland  would  exceed  the  proposed  limits,  while  in 
North  Dakota  only  1.8  percent  of  the  hospitals  would  be  affected,  and  in  Illinois, 
Nebraska  and  Arkansas  less  than  3.5  percent  of  the  hospitals  would  be  subject  to 
denial  of  a  portion  of  their  reimbursement.  It  is  illogical  also  that  over  40  percent 
of  the  teaching  hospitals  of  this  country  should  be  affected  and  arbitrarily  penal- 
ized by  these  ceilings.  We  do  not  think  these  results  are  rational  or  indicative  of  an 
improved  methodology,  yet  the  Department  is  proceeding  without  apparent  con- 
cern for  these  problems. 

The  result  is  simply  to  place  more  hospitals  outside  the  limitations  and  not  to 
insure  that  the  system  will  more  accurately  identifjr  hospitals  in  which  costs  are 
unreasonable.  It  is  also  clear  that  this  action  is  not  motivated  by  promised  improve- 
ments in  the  classification  system,  but  was  undertaken  simply  to  produce  budget 
savings.  These  savings  will  not  derive  from  cutting  unnecessary  costs  but  will 
result  in  further  subsidy  to  the  Medicare  program  by  other  users  of  health  care 
facilities  and  other  third-party  payment  programs. 

Congress  recognized  from  the  first  that  under  Section  223  it  had  imposed  upon 
the  Social  Security  Administration  a  task  requiring  considerable  sophistication 
and  caution.  However,  the  American  Hospital  Association  is  convinced  that  the 
Department  officials  have  chosen  to  utilize  this  carefully  enunciated  program  of 
cost  limitation  as  a  vehicle  for  budgetary  manipulation  without  regard  to  its 
deleterious  impact  upon  the  ability  of  many  hospitals  to  render  needed  care  to 
Medicare  and  other  beneficiaries. 

LIMITATIONS  ON  PREVAILING  CHARGE  LEVELS 

I  would  next  like  to  comment  briefly  upon  the  regulations  implementing  limita- 
tions on  prevailing  charge  increases  for  physician's  services  and  other  services 
tied  to  economic  indices  under  Section  224  of  Public  Law  92-603.  While  not 
directly  affecting  hospital  reimbursement,  these  regulations  do  potentially  affect 
the  relationship  of  hospitals  with  their  institutionally-based  physician  personnel. 
The  proposed  regulations  are  clearly  insufficient  in  that  they  do  not  describe  the 
method  to  be  used  in  determining  the  elements  of  these  indices  and  their  appro- 
priate values.  Therefore,  the  methodology  will  not  be  subject  to  scrutiny  and 
analysis  as  it  should  be. 

This  unilateral  arbitrariness  is  precisely  the  problem  with  the  general  approach 
to  program  economic  controls  adopted  by  the  Social  Security  Administration  in 
carrying  out  its  responsibilities.  It  clearly  suggests  that  the  Social  Security  Ad- 
ministration continues  to  utilize  law  to  suit  its  own  concerns  and  not  to  reflect  in  a 
careful  and  publicly  acknowledged  way  a  commitment  to  honor  legitimate  costs 
in  the  delivery  of  health  care. 
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UTILIZATION  REVIEW  REGULATIONS 

Finally,  I  will  address  the  serious  problems  which  have  been  associated  with  the 
implementation  of  the  new  utilization  review  regulations.  Implementation  at  the 
time  of  the  preparation  of  this  testimony  is  in  doubt  because  of  the  preliminary 
injunction  issued  by  the  Federal  District  Court  in  Illinois,  and  I  shall  not  discuss 
this  aspect  here.  Our  purpose  today  is  to  indicate  to  you  the  extreme  administrative 
difficulties  we  have  experienced  in  the  implementation  of  these  new  utilization 
review  regulations  and  the  unrealistic  demands  on  hospitals  which  have  been 
made  by  HEW. 

The  American  Hospital  Association  has  always  advocated  a  voluntary  program 
of  effective  utilization  review  and  medical  audit  to  be  conducted  as  an  institutional 
responsibility  of  the  hospital  medical  staff.  The  development,  demonstration,  and 
promotion  of  the  Quality  Assurance  Program  for  Medical  Care  in  Hospitals 
(QAP)  demonstrates  the  Association's  commitment  in  this  regard.  However,  we 
also  know  that  the  state  of  the  art  is  in  its  early  stages  and  that  implementation 
of  a  mandated  nationwide  program  is  likely,  even  at  its  best,  to  create  major 
problems. 

Regrettably,  the  development  of  utilization  review  regulations  and  the  methods 
for  their  implementation  have  been  chaotic.  The  regulations  have  been  charac- 
terized by  unrealistic  time  demands  that  HEW  has  imposed  on  itself  and  failed 
to  meet;  deadlines  for  hospitals  which  are  impossible  to  satisfy;  confusion  in 
interpretation  of  policy;  failure  to  take  into  account  known  special  problems  such 
as  those  of  small  rural  hospitals  and  the  definition  of  financial  interest  of  physi- 
cians; requirements  for  duplicative  review  systems;  and  indecision  on  how  this 
program  will  be  financed.  The  following  are  some  more  specific  examples  of 
problems  we  have  faced  while  trying  to  assist  hospitals  in  this  implementation 
process. 

1.  Implementation  and  Timetables 

Final  utilization  review  regulations  were  published  on  November  29,  1974,  and 
called  for  implementation  on  February  1,  1975.  Health  care  providers  were  allowed 
only  two  months  to  develop  and  complete  highly  complex  medical  care  review 
systems — insufficient  time,  as  AHA  and  other  organizations  immediately  noted. 
Subsequently,  the  Department  decided  to  allow  a  "phase-in"  of  the  system, 
establishing  April  1  as  the  first  deadline.  But  even  this  was  not  realistic,  and 
finally  on  March  25,  one  week  before  the  initial  phase-in  date,  HEW  announced 
that  the  effective  date  of  the  regulations  would  be  officially  delayed  until  July  1. 
Even  with  this  revised  date,  HEW  has  been  unable  to  meet  its  commitment  to 
provide  adequate  guidelines  and  instructions.  Nevertheless,  hospitals  and  health 
care  professionals  have  been  placed  under  extreme  pressure  to  comply  with 
unrealistic  timetables  that  HE  W  itself  cannot  manage  to  meet. 

The  Department  had  agreed  to  provide  all  hospitals  with  guidelines  for  imple- 
menting the  new  regulations,  including  a  model  UR  plan  by  February  1,  in  time 
to  assist  them  in  complying  with  the  new  regulations.  However,  these  basic  tools 
for  assistance  did  not  reach  the  hospitals  until  March  and  then  turned  out  to  be 
inadequate.  Now  we  are  told  that  it  will  be  at  least  four  more  months  until  revised 
guidelines  are  available. 

In  addition,  the  new  regulations  require  that  review  activities  be  carried  out 
in  keeping  with  norms,  criteria  and  standards  which  are  to  be  developed  by  each 
medical  staff,  according  to  guidelines  to  be  issued  by  the  Secretary  of  HEW. 
Hospitals  were  subsequently  advised  by  the  Secretary  that  criteria  sets  being 
developed  for  the  PSRO  program  should  be  used  as  guidelines  for  hospital  UR 
activities.  But  once  again  we  are  told  that  these  criteria  sets  will  not  be  mailed 
to  hospitals  until  June  20.  Hospitals  may  not  even  receive  the  HEW  recommended 
criteria  sets  before  July  1,  yet  they  are  to  be  using  criteria  on  that  date.  These 
are  but  some  of  the  agonizing  circumstances  which  have  made  efforts  to  assist  in 
the  implementation  of  this  program  a  nightmare. 

2.  Costs  and  Reimbursement 

The  new  utilization  review  regulations  mandate  additional  staff  activities  and 
technical  support  that  will  add  to  hospital  costs.  Skilled  staff,  such  as  utilization 
review  coordinators  and  health  data  analysts;  will  have  to  be  hired  or  specially 
trained  to  provide  the  nonphysician  expertise  required  in  concurrent  review 
activities.  Special  forms  will  have  to  be  designed  to  capture  the  information 
required  for  the  concurrent  review  sj^stem.  Management  systems  will  be  necessary 
to  assure  that  all  review  activities  occur  within  the  shorttime  limits  allowed.  All 
such  activities  will  cost  monej^  and  could  cause  hospitals  to  exceed  the  ceilings 
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established  under  Section  223  of  P.L.  92-603.  Here  we  see  the  inconsistency  of 
two  federal  initiatives:  one  set  of  regulations  requires  that  hospitals  incur  added 
costs  to  comply  with  the  new  utilization  control  efforts  and  another  set  of  regu- 
lations would  limit  the  reimbursement  to  the  hospital  for  instituting  these  addi- 
tional UR  activities.  Hospitals  are  caught  in  the  middle. 

The  Department  of  Health,  Education  and  Welfare  is  attempting  to  develop 
uniform  reimbursement  policies  for  the  PSRO  program  and  hospital  activities 
related  to  the  utilization  review  regulations.  These  uniform  federal  policies  have 
yet  to  be  released.  In  order  to  be  in  compliance  on  July  1,  hospitals  must  settle 
on  the  arrangements  to  implement  their  systems  now.  If  and_when  the  federal 
policies  are  released,  some  hospitals  may  find  that  their  payment  agreements 
with  physicians  will  exceed  the  federal  guidelines.  In  addition^  there  is  still  the 
basic  policy  issue  to  be  answered  by  HEW  regarding  reimbursement  to  hospitals 
for  physician  UR  activities.  Existing  Bureau  of  Health  Insurance  policies  will 
not  reimburse  the  hospital  for  physician  utilization  review  activities  unless  the 
hospital's  review  sj^stem  includes  all  patients,  not  just  Medicare  beneficiaries. 
Hospitals  need  to  know  if  this  policy  will  be  continued  or  altered. 

8.  Relationship  to  State  Review  Programs 

The  new  regulations  allow  a  state  Title  XIX  (Medicaid)  utilization  control 
system  to  be  recognized  as  superior  to  the  system  defined  under  federal  utilization 
review  regulations  and  accordingly,  allow  federal  requirements  to  be  waived  on 
that  basis.  In  such  cases  states  would  be  allowed  to  continue  their  own  review 
systems  for  Title  XIX  patients  while  the  hospitals  would  also  have  to  comply 
with  the  UR  regulations  for  Medicare  patients.  Some  states  have  applied  for 
waivers  for  their  systems,  but  no  decisions  have  been  issued  by  HEW.  Until  the 
Secretary  renders  those  decisions,  hospitals  in  the  states  which  have  applied  for 
waivers  must  comply  with  both  the  existing  state  system  of  utilization  control 
for  Title  XIX  and  proceed  to  implement  the  new  regulations  as  part  of  the  con- 
ditions of  participation  for  both  Medicare  and  Medicaid.  As  a  result,  when  waiver 
decisions  are  finally  made,  hospitals  in  some  states  will  have  to  live  with  two 
mandated  review  programs  operating  simultaneously  in  the  same  institutions. 

4-  Relationship  to  Conditional  PSROs 

A  similar  problem  exists  with  respect  to  the  role  and  authority  of  the  condi- 
tional PSRO  in  relation  to  the  new  UR  regulations.  PSRO  provisions  of  P.L. 
92-603  refer  to  the  waiving  of  all  other  review  requirements  once  a  PSRO  has 
demonstrated  its  capability  for  timely  and  effective  review.  HEW  officials, 
however,  have  stated  that  once  a  conditional  PSRO  is  merely  established,  all 
other  review  requirements,  including  the  utilization  review  regulations,  shall  be 
waived.  The  Department  however,  has  not  issued  written  directives  to  settle 
this  confusion.  At  stake  is  whether  hospitals  must  prepare  to  respond  to  two 
systems— PSRO  and  UR— or  just  the  PSRO  system. 

5.  Problem  of  Small  Hospitals 

Small  and  rural  hospitals  face  serious  problems  in  complying  with  the  new 
utilization  review  regulations.  It  is  understandable  that  in  a  typical  setting,  UR 
regulations  prohibit  physicians  from  reviewing  their  own  cases,  but  in  the  small 
hospital  and  rural  setting  this  provision  would  result  in  physician  manpower 
shortages  for  UR  activities.  One  solution  for  small  hospitals  with  this  problem 
is  to  establish  a,  shared  hospital  utilization  review  program,  but  regrettably  such 
a  program  is  not  fully  reimbursable.  Moreover,  under  Title  XIX,  state  agencies 
have  been  given  little  leeway  to  recognize  special  problems  facing  small  hospitals 
in  isolated  areas.  This  is  an  important  point  since  over  half  of  the  hospitals  in  10 
of  our  Northwestern  states  have  fewer  than  50  beds  and  7  or  fewer  physicians. 
Unless  the  impasse  is  solved,  many  patients  may  be  denied  needed  access  to  care 
because  small  hospitals  are  unabie  to  comply  with  these  utilization  review  re- 
quirements. We  are  told  that  HEW  is  developing  alternatives  to  assist  s^rall 
hospitals,  but  answers  again  have  not  been  forthcoming. 

6.  Definition  of  "Financial  Interest" 

The  utilization  review  regulations  prohibit  any  person  with  a  financial  interest 
in  a  hospital  from  taking  part  in  review  activities.  We  can  understand  the  De- 
partment's wish  to  avoid  situations  of  conflict  of  interest  in  reviewing  patient 
care.  However,  as  presently  worded,  the  regulations  are  so  broad  as  to  make  it 
impossible  for  an  individual  with  an  insignificant  interest — even  a  single  share 
of  stock  in  any  hospital — to  participate  in  the  review  program  at  the  hospital 
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where  ne  practices.  Verbal  interpretations  by  HEW  staff  would  preclude  an 
individual  who  purchased  a  building  bond  issued  by  a  not-for-profit  hospital 
from  participating.  We  have  been  told  that  a  nun  belonging  to  an  order  which 
operates  an  institution,  and  who  receives  food  and  clothing  from  the  order,  Yv^ould 
be  considered  as  having  a  financial  interest  and  therefore  ineligible  to  participate 
in  the  review  activities.  Such  as  interpretation  obviously  has  reduced  the  financial 
interest  prohibition  to  the  absurd.  We  are  told  that  the  Department  is  working 
on  a  realistic  definition  of  "financial  interest."  However,  until  this  definition 
is  released  in  writing,  some  hospitals  will  not  know  if  they  have  the  physician  and 
professional  manpower  available  to  meet  the  program  requirements. 

Many  of  the  problems  facing  hospitals  in  attempting  to  comply  with  these  new 
utilization  review  regulations  apparently  are  caused  by  the  lack  of  coordination 
among  the  federal  agencies  involved.  Others  are  due  to  the  attempt  of  the  De- 
partment to  deal  with  problems  in  less  time  than  was  possible  and  to  try  to  force 
hospitals  to  meet  impossible  deadlines.  The  only  explanation  we  know  of  for  the 
crash  nature  of  the  program  was  the  desire  for  current  budget  saving,  regardless 
of  the  consequences.  However,  such  short-sighted  actions  are  inappropriate  for 
the  operation  of  a  federal  benefit  program  and  are  destructive  of  efforts  of  hospitals 
to  provide  care  to  the  beneficiaries. 

SUMMARY 

In  conclusion,  Mr.  Chairman,  we  have  highlighted  some  of  the  serious  problems 
that  hospitals  face  as  a  result  of  the  arbitrary  and  inappropriate  actions  which  the 
Department  of  Health,  Education,  and  Welfare  has  taken  in  the  issuance  of 
regulations  relating  to  Medicare  program  implementation. 

We  urge  that  you  and  your  Committee  support  us  in  our  view  that: 

1.  The  current  nursing  cost  differential  be  retained  until  adequate  studies 
are  performed,  preferably  b}^  an  independent  agency  to  determine  what  adjust- 
ments, if  any,  are  appropriate; 

2.  No  regulation  on  limitation  on  coverage  of  hospital  costs  be  promulgated 
until  an  adequate  classification  system  for  hospitals  is  devised; 

3.  Any  regulations  promulgated  to  implement  limitations  on  prevailing  charge 
increases  for  physicians  include  an  adequate  description  of  the  methodology  of 
such  controls  so  that  they  may  be  reviewed  and  analyzed  prior  to  implementa- 
tion; and 

4.  UR  regulations  issued  on  November  29,  1974  be  withdrawn  and  not  re- 
instituted  until  basic  issues  in  this  area  are  resolved  and  adequate  guidelines 
and  time  for  implementation  are  provided. 

The  AHA  appreciates  the  Committee's  interest  in  these  matters  and  I  shall  be 
pleased  to  answer  any  questions  you  may  have. 

STATEMENT  OF  MICHAEL  D.  BROMBERG 

Mr.  Bromberg.  Thank  you,  Mr.  Chairman.  I  am  Michael  Brom- 
berg, director  of  the  national  offices  of  the  Federation  of  American 
Hospitals.  We  would  like  to  submit  our  statement  for  the  record  in 
full. 

Mr.  Rostenkqwski.  Your  statement  will  be  inserted  in  the  record 
without  objection. 

Mr.  Bromberg.  The  federation  is  a  national  association  of  investor- 
owned  hospitals,  an  industry  with  more  than  1,050  facilities  and  over 
100,000  hospital  beds.  Last  year  investor-owned  hospitals  delivered 
quality  health  care  during  approximate^  3.5  million  inpatient  stays 
and  over  10  million  outpatient  visits.  These  facilities,  built  with  private 
capital,  have  been  able  to  operate  at  competitive  rates  while  paying 
approximately  $115  million  in  income  taxes  and  $40  million  in  local 
property  taxes  last  year  alone. 

The  three  regulations  we  are  discussing  today  are  all  being  chal- 
lenged by  lawsuits,  an  indication  that  it  is  not  the  statutes  we  are 
challenging  but  the  regulations. 
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The  budgetary  problems  of  this  administration  should  not  in  our 
opinion  be  solved  by  distorting  the  intent  of  Congress  that  hospitals 
receive  reimbursement  eaual  to  reasonable  costs.  Each  year  a  series 
of  new  regulations  designed  to  cut  hospital  reimbursement  are  issued 
and  each  3^ear  hospitals  are  forced  to  make  up  that  reduced  reimburse- 
ment by  increasing  charges  to  nonmedicare  patients.  This  happens 
without  the  knowledge  of  the  general  public  and  it  happens  even 
though  the  medicare  law  states  that  the  costs  of  delivering  care  to 
medicare  patients  should  not  be  borne  by  individuals  not  covered  by 
medicare. 

Before  commenting  on  specific  regulations,  it  is  important  to  first 
examine  the  reimbursement  system  which  has  produced  the  confron- 
tation between  hospitals  and  Government.  The  retrospective  cost 
reimbursement  of  medicare  has  proved  to  be  inflationary.  As  noted  in 
the  committee  report,  ''There  is  little  incentive  to  contain  costs  or  to 
produce  the  services  in  the  most  efficient  and  effective  manner." 

The  federation  has  long  favored  increased  experiments  with  pro- 
spective payments  based  on  negotiated  rates  or  target  rates  estab- 
lished by  formula.  We  were  very  supportive  of  this  committee's 
efforts  to  move  in  that  direction  b}^  directing  the  Secretary  of  HEW 
to  carry  out  experiments  on  prospective  rates. 

The  experimentation  so  far  has  been  minimal.  And  our  disappoint- 
ment in  the  relatively  small  number  of  programs  or  prospective  rate 
demonstrations  under  medicare  leads  us  to  urge  the  subcommittee 
and  committee  to  consider  new  legislation  in  this  area  in  order  to  pro- 
vide incentive  force  efficiency,  sound  management  and  long-range 
containment  while  phasing  out  or  substantially  reducing  the  cost 
reimbursement  approach. 

HEW  officials  have  recognized  this  basic  need  in  many  public  state- 
ments and  in  prior  testimony  on  national  health  insurance.  However, 
they  have  failed  to  exercise  leadership  under  their  existing  authority 
by  carrying  out  the  congressional  directive  for  broad  experimentation. 
Instead  the  Department  seems  to  advocate  a  State  role  in  determining 
prospective  rates. 

As  we  have  emphasized  in  prior  appearances  before  the  committee, 
we  do  not  believe  the  States  should  be  the  vehicle  for  setting  hospital 
rates. 

Although  it  is  not  on  the  agenda  specifically  for  these  hearings,  we 
are  convinced  that  the  trend  toward  increased  regulation  to  cut  costs 
will  continue  until  cost  reimbursement  is  phased  out  and  prospective 
payment  methods  are  established.  Section  222  of  Public  Law  92-603 
represented  a  very  sound  legislative  initiative  that  has  been  effec- 
tively stifled  by  bureaucratic  dragging. 

We  urge  the  subcommittee  to  expand  its  oversight  and  legislative 
activities  hi  this  area  on  prospective  payments. 

Getting  to  the  regulations  on  the  nursing  differential,  I  would 
bolster  the  point  made  by  Mr.  McMahon  that  the  regulation  abolish- 
ing the  differential  was  published  without  even  the  pretense  of  justify- 
ing it  by  a  study. 

Judicial  relief  has  been  sought  by  four  hospital  groups  on  this  sub- 
ject and  all  we  can  add  is  that  in  the  meantime  we  urge  the  subcom- 
mittee to  explore  the  motives  for  the  regulation  and  to  consider 
changes  in  the  payment  mechanism  to  prevent  future  confrontations 
between  hospitals  and  Government. 
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We  would  also  urge  the  committee  to  seriously  consider  legislative 
approval  of  H.R.  7000,  which  would  force  the  continuation  of  the 
payment  and  which  I  understand  now  has  more  than  165  cosponsors 
in  the  House  of  Representatives. 

The  second  regulation  we  would  address  briefly  is  the  regulation 
under  223  which  reduces  from  the  90th  to  the  80th  percentile  the 
ceiling  on  reasonable  cost  reimbursement.  We  would  like  to  empha- 
size one  point  under  that. 

Investor-owned  hospitals  have  been  particularly  active  in  providing 
private  risk  capital  to  construct  new  hospitals  including  facilities 
needed  as  total  replacement  for  antiquated  institutions.  The  regula- 
tions implementing  section  223  ignore  the  fact  that  construction  costs 
have  soared  to  record  highs  year  after  year. 

The  classification  system  applies  the  same  dollar  ceiling  to  a  facility 
built  with  1975  dollars  as  one  built  in  1930.  The  differences  in  capital 
costs  and  debt-equity  ratios  are  fundamental  to  the  justification  of 
total  operating  costs.  Any  legitimate  sj^stem  should  take  this  into 
consideration  by  establishing  separate  groupings  for  new  facilities  and 
by  providing  a  2-year  exemption  period  recognizing  the  high  startup 
costs  for  newly  built  institutions. 

The  lower  percentile  imposed  under  223  will  reduce  reimbursement 
to  more  than  the  "relatively  quite  small  number  of  new  institutions" 
envisioned  in  the  House  committee  report  accompanying  that  law. 
The  fact  that  the  medicare  program  is  unwilling  to  share  in  the  full 
cost  of  delivering  such  care  is  in  itself  inflationary. 

Those  costs  not  reimbursed  by  medicare  must  be  passed  on  to 
nonmedicare  patients  to  keep  an  institution  on  a  sound  economic 
footing.  Unfortunately  the  increase  in  regulations  continues  to  push 
up  charges  to  nonmedicare  patients  and  this  trend  can  only  be  reversed 
when  the  medicare  program  begins  to  pay  its  fair  share  of  the  total 
financial  requirements  of  all  participating  hospitals. 

We  urge  the  subcommittee  to  recommend  that  these  regulations  be 
withdrawn  until  a  more  sophisticated  classification  system  with  a 
realistic  ceiling  on  reimbursement  can  be  designed. 

The  final  regulation  on  utilization  review  is  to  be  effective  on  July  1 
and  as  hospitals  try  to  achieve  compliance  with  regulations,  several 
obstacles  stand  in  the  way.  Investor-owned  facilities  face  an  inflexible 
administrative  definition  of  financial  interest  which  prevents  physicians 
with  even  a  minimal  or  remote  hospital  stock  ownership  from  serving 
on  utilization  review  committees. 

In  many  areas  of  the  country,  particularly  the  rural  southwest  and 
southeast,  the  only  hospitals  serving  a  county  may  be  investor  owned 
and  all  physicians  involved  with  staff  privileges  may  own  a  percentage 
of  the  stock  in  that  facility.  In  such  cases  who  is  to  perform  the  review? 

The  cost  would  be  exorbitantly  high  if  physicians  were  imported 
from  other  communities  to  conduct  the  review,  a  cost  not  yet  esti- 
mated since  HEW  has  not  filed  a  cost  impact  statement  on  these 
regulations. 

Senators  Bellmon  and  -Bartlett  and  Congressmen  English  and 
Jones  from  Oklahoma  have  sponsored  legislation  to  exempt  small 
rural  hospitals  as  defined  in  those  bills  from  the  regulations.  We 
support  that  legislation  and  urge  the  committee  to  recommend  that 
the  Department  adopt  a  more  flexible  definition  of  "financial  interest" 
to  exclude  insignificant  stock  ownership. 
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Physician  willingness  to  cooperate  with  the  regulations  is  the  key 
to  compliance  and  yet  the  rules  have  been  drafted  in  such  a  way  that 
only  the  hospital  and  the  community  face  the  penalty  of  loss  of 
medicare  certification.  The  current  policy  of  HEW  is  that  no  alterna- 
tive means  of  compliance  such  as  use  of  another  hospital's  U.R. 
committee  is  available  to  a  facility,  which  could  comply  but  for  the 
unwillingness  of  staff  physicians. 

We  find  it  difficult  to  comprehend  the  validity  of  a  regulation  which 
causes  loss  of  medicare  certification  to  a  hospital  solely  because  of 
medical  staff  refusal  to  perform  functions,  while  at  the  same  time 
imposing  no  sanction  on  the  physician.  Such  a  regulation  can  destroy 
an  institution's  effectiveness  by  destroying  its  relationship  with 
physicians  and  at  the  same  time  deprive  the  community  and  patients 
of  needed  services. 

Some  staff  physicians  have  indicated  to  us  that  they  would  purchase 
a  single  share  of  stock  in  a  hospital  company  in  order  to  intentionally 
disqualhy  themselves  from  performing  utilization  review.  Adminis- 
trators understandably  feel  the  regulations  are  driving  a  wedge 
between  hospital  administrative  personnel  and  physicians  by  not 
providing  an  alternative  means  of  compliance  or  a  waiver  authority 
until  the  PSKO  or  other  means  is  available  in  the  community. 

In  conclusion,  we  have  made  the  point  that  while  we  appreciate 
the  opportunity  to  comment  on  three  specific,  selected,  rather  complex 
regulations,  we  feel  the  more  important  broader  issue  is  the  entire 
reimbursement  system  under  medicare.  That  system  bases  reimburse- 
ment on  a  reasonable  accounting  cost  basis  to  hospitals. 

Once  this  is  done,  our  facilities  must  look  to  non-medicare  patients 
to  pay  higher  charges  in  order  to  average  out  reimbursement  at  a 
level  which  equals  the  total  financial  requirements  or  true  economic 
cost  of  the  hospital.  This  includes  a  margin  for  working  capital 
and  to  establish  a  sound  equity  base.  No  facility,  nonprofit  or  for- 
profit,  can  operate  effectively  without  an  adequate  surplus. 

Our  recommendations  on  the  regulations  have  been  ones  for  tem- 
porary equity  and  relief,  but  only  by  changing  the  broader  policy  of 
cost  reimbursement  can  we  prevent  future  inequity  among  those 
who  pay  for  health  services.  That  reform,  we  believe,  should  be 
mandated  by  Congress  as  soon  as  possible  and  we  pledge  our  efforts 
to  help  develop  such  a  system. 

Thank  you,  Mr.  Chairman. 

[The  prepared  statement  follows:] 

Statement  of  Michael  D.  Beomberg,  Director,  National  Offices 
Federation  of  American  Hospitals 

On  behalf  of  the  members  of  the  Federation  of  American  Hospitals,  I  would  like 
to  thank  the  Subcommittee  for  this  opportunity  to  present  the  views  of  our  associa- 
tion on  selected  issues  in  Medicare  program  policy.  The  fact  that  the  Subcommittee 
has  taken  the  time  for  these  public  oversight  hearings  is  encouraging  to  us  at  a  time 
when  an  increasing  number  of  controversial  regulations  are  being  proposed  by  the 
Administration  in  an  effort  to  reduce  federal  expenditures. 

The  Federation  of  American  Hospitals  is  the  national  association  of  investor- 
owned  hospital-,  an  industry  with  more  then  1,050  hospitals  and  over  100,000 
hospital  beds.  Last  year  investor-owned  hospitals  delivered  quality  health  care 
during  approximately  3.5  million  inpatient  stays  and  over  10  million  outpatient 
visits.  These  facilities,  built  with  private  capital,  have  been  able  to  operate  at  com- 
petitive rates  while  paying  approximately  $115  million  in  income  taxes  and  $40 
million  in  local  property  taxes  last  year  alone. 
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PROGRAM  ADMINISTRATION 

The  Congressional  oversight  function  usually  concentrates  on  how  laws  are 
administered,  but  in  this  case  we  urge  you  to  first  examine  who  is  setting  policy. 
The  regulations  under  discussion  today  were  first  proposed  in  HEW  budget  docu- 
ments and  we  believe  the  policies  were  determined  not  because  of  health  considera- 
tions but  solely  on  the  basis  of  budgetary  problems  and  fiscal  recommendations. 

The  budgetary  problems  of  the  Administration  should  not  be  solved  by  dis- 
torting the  intent  of  Congress  that  hospitals  receive  reimbursement  equal  to  their 
reasonable  costs.  Each  j^ear  the  Administration  issues  a  series  of  new  regulations 
designed  solely  to  reduce  hospital  reimbursement  by  redefining  what  constitutes 
reasonable  costs — and  each  year  hospitals  are  forced  to  make  up  the  reduced 
reimbursement  by  increasing  charges  to  non- Medicare  patients.  This  happens 
without  the  knowledge  of  the  general  public  and  it  happens  even  though  Medicare 
law  states  clearly  that,  "The  necessary  costs  of  efficiently  delivering  covered 
services  to  individuals  covered  by  the  insurance  programs  established  by  this  title 
will  not  be  borne  by  individuals  not  so  covered,  and  the  costs  with  respect  to 
individuals  not  so  covered  will  not  be  borne  by  such  insurance  programs  *  *  *" 
(Title  XVIII,  Sec.  1861  (v)(l)(A).) 

The  Office  of  Management  and  Budget  should  not  be  allowed  to  determine 
policies  which  change  the  administration  of  a  health  benefits  program  by  reducing 
those  payments  to  which  hospitals  are  entitled  under  the  lav/.  The  selected  regu- 
lations which  are  the  subject  of  these  oversight  hearings  are  clear  examples  of 
what  happens  when  a  program  with  open  ended  benefits  is  administered  under  a 
limited  trust  fund.  The  regulations  are  drafted  with  primary  emphasis  on  reducing 
expenditures  rather  than  fulfilling  the  stated  objectives  of  delivering  the  benefits 
legislated  and  paying  for  those  benefits  in  a  fair  and  equitable  manner. 

COST  REIMBURSEMENT 

Before  commenting  on  specific  regulations  it  is  important  to  examine  the 
reimbursement  system  which  has  produced  the  confrontation  between  hospitals 
and  government.  The  retrospective  cost  reimbursement  concept  has  proved  to  be 
inflationary  because  as  noted  in  the  House  Committee  Report  92-931  accompany- 
ing P.L.  92-603:  "there  is  little  incentive  to  contain  costs  or  to  produce  the 
services  in  the  most  efficient  and  effective  manner."  (Page  80.) 

The  Federation  of  American  Hospitals  has  long  favored  increased  experimenta- 
tion with  prospective  payments  for  hospital  services  based  on  negotiated  rates  or 
target  rates  established  by  a  formula.  We  were  supportive  of  this  Committee's 
efforts  to  move  in  that  direction  by  directing  the  Secretary  of  HEW  to  "develop 
and  carry  out  experiments  and  demonstration  projects  designed  to  determine  the 
relative  advantages  and  disadvantages  of  various  alternative  methods  of  making- 
payment  on  a  prospective  basis  to  hospitals,  skilled  nursing  facilities,  and  other 
providers  of  service  *  *  *"  (Section  222,  P.L.  92-603.) 

The  experimentation  called  for  by  Congress  in  1972  has  been  minimal.  Our 
disappointment  in  the  relatively  small  number  of  prospective  payment  pilot 
programs  under  the  Medicare  program  leads  us  to  urge  the  Committee  to  consider 
new  legislation  in  this  area  in  order  to  provide  incentives  for  efficiency,  sound 
management  and  long  range  cost  containment  while  phasing  out  or  substantially 
reducing  the  cost  reimbursement  approach. 

Department  of  HEW  officials  have  recognized  this  basic  need  in  manj^  public 
statements  and  in  prior  testimony  on  national  health  insurance;  however,  they 
have  failed  to  exercise  leadership  under  their  existing  authority  by  carrying  out 
the  Congressional  directive  for  broad  experimentation.  Instead  the  Department 
seems  to  advocate  a  state  role  in  determining  rates  for  non-Medicare  patients.  As 
we  have  emphasized  in  our  prior  appearances  before  this  Committee,  we  believe 
the  vast  majority  of  states  lack  the  expertise  to  regulate  hospital  rates  and  that 
such  a  total  public  utility  mechanism  would  protect  inefficiency,  create  an  enor- 
mous new  bureaucracy  in  50  states,  stifle  competition  and  innovation,  and  sig- 
nificantly increase  administrative  costs. 

Hospitals  and  health  insurance  carriers  should  be  encouraged  to  develop 
prospective  payment  methods  at  the  local  level  under  guidelines  established  by 
the  Medicare  program.  Until  the  Medicare  program  recognizes  its  responsibility 
to  pay  its  fair  share  of  the  total  financial  requirements  of  hospitals,  the  confronta- 
tion between  health  care  providers  and  government  payors  will  become  even  more 
serious. 


20 


Hospitals  and  hospital  associations  will  be  forced  to  seek  judicial  relief  unless 
Congress  acts  to  force  the  Department  of  HEW  to  meet  the  rising  costs  of  deliver- 
ing health  care  instead  of  devising  regulations  designed  to  avoid  paying  those  costs. 

Although  it  is  not  specifically  on  the  agenda  for  these  hearings,  we  are  con- 
vinced that  the  trend  toward  increased  numbers  of  regulations  to  reduce  costs 
will  continue  until  cost  reimbursement  is  phased  out  and  prospective  payment 
methods  are  established.  Section  222  of  P.L.  92-603  represented  a  sound  legislative 
initiative  that  has  been  effective^  stifled  by  bureaucratic  foot-dragging. 

We  urge  the  Subcommittee  to  expand  its  oversight  and  legislative  activities  in 
this  area  of  HEW  experimental  programs  on  prospective  payments  for  institu- 
tional health  services. 

TERMINATION  OF  THE  INPATIENT  ROUTINE  NURSING  SALARY  COST  DIFFERENTIAL 

On  May  23rd,  the  Department  of  HEW  published  final  regulations  terminating 
the  8}£%  allowance  under  Medicare  reimbursement.  That  nursing  cost  differential 
was  recognized  by  the  Title  XVIII  program  after  studies  and  discussions  with 
hospital  representatives  convinced  the  Social  Security  Administration  in  1969 
that  hospitals  provide  more  nursing  care  to  older  patients  and  incur  greater  costs 
in  caring  for  patients  age  65  and  older  than  for  patients  under  age  65. 

Now  the  Department  of  HEW  has  terminated  the  nursing  differential  without 
even  the  pretense  of  justifying  such  action  by  a  new  study.  Three  reasons  are 
cited  by  HEW  in  terminating  the  nursing  differential: 

First,  HEW  argues  that  P.L.  92-603  expanded  the  scope  of  Medicare  coverage 
to  a  significant  number  of  beneficiaries  below  age  65,  primarily  the  disabled,  thus 
supposedly  spreading  the  cost  of  care  around.  We  see  no  relevance  in  this  reason, 
however,  because  current  cost  reimbursement  forms  alreadj^  exclude  this  class  of 
patient  from  determination  of  the  nursing  cost  differential. 

Second,  HEW  states  that  there  is  greater  utilization  of  special  care  units  by 
program  beneficiaries.  This  is  not  a  valid  reason  for  elimination  of  the  nursing 
differential  for  the  very  same  reason,  namety  that  the  reimbursement  forms 
exclude  patients  in  special  care  units  from  computation  of  the  differential. 

Finally,  HEW  argues  that  special  care  unit  costs  are  segregated,  recognizing 
higher  utilization  of  those  units  by  program  beneficiaries.  This  point  does  not 
take  into  consideration  the  basic  fact  that  it  still  takes  more  time  to  care  for  a 
patient  over  age  65  in  a  general  routine  hospital  bed  than  it  does  to  care  for  a 
non-Medicare  patient  in  the  same  type  of  bed. 

Indications  are  clear  that  judicial  relief  will  soon  be  sought  by  several  hospital 
organizations,  including  the  Federation.  In  the  meantime,  we  urge  this  Subcom- 
mittee to  explore  the  motives  for  this  new  regulation  and  to  consider  sweeping 
changes  in  the  payment  mechanism  to  prevent  similar  future  confrontations 
between  the  Medicare  program  and  health  providers. 

LIMITS  ON  HOSPITAL  INPATIENT  GENERAL  ROUTINE  SERVICE  COSTS  REDUCTION  FROM 

90TH  TO  80TH  PERCENTILE 

On  May  30,  1975  final  regulations  were  published  lowering  the  ceiling  on  reason- 
able cost  reimbursement  from  the  90th  to  the  80th  percentile  for  hospitals  in  each 
classification.  The  Federation  has  favored  experimentation  with  classification 
systems  of  similar  institutions  upon  which  prospective  group  target  rates  could  be 
based.  Such  a  system  could  inject  competition  and  stimulate  productivity  if 
properly  developed. 

Section  223  of  Public  Lav/  92-603  calls  for  a  classification  system  in  order  to 
establish  ceilings  on  cost  reimbursement.  The  purpose  of  the  limits  on  cost  re- 
imbursement is  to  exclude  from  program  costs  "luxury"  services  or  costs  which 
exceed  necessary  levels  of  providing  care  in  an  efficient  manner. 

The  regulations  issued  by  HEW  to  implement  section  223  are  based  on  a  classi- 
fication system  which  fails  to  recognize  several  basic  characteristics  which  dis- 
tinguish hospitals.  The  proposed  grouping  of  hospitals  by  bed  size,  geographic 
area,  and  general  economic  conditions  is  a  crude  technique  which  ignores  such 
important  factors  as : 

1.  Type  of  institution  (acute,  general,  psychiatric,  teaching,  research,  etc.); 

2.  Patient  mix  (medical,  surgical,  etc.); 

3.  Age  and  original  cost  of  building  (debt  service  requirement) ; 

4.  Variations  in  accounting  policies ;  and 

5.  Length  of  stay. 
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Investor-owned  hospitals  have  been  particularly  active  in  providing  private  risk 
capital  to  construct  new  hospitals,  including  facilities  needed  as  total  replacement 
for  antiquated  institutions.  The  regulations  implementing  section  223  ignore  the 
fact  that  construction  costs  have  soared  to  record  highs  year  after  year.  The  classifi- 
cation system  applies  the  same  dollar  ceiling  to  a  facility  built  with  1975  dollars  as 
one  built  in  1930.  The  differences  in  capital  costs  and  debt-equity  ratios  are  funda- 
mental to  justification  of  total  operating  costs.  Any  legitimate  classification  system 
should  take  these  factors  into  consideration  by  establishing  separate  groupings 
for  new  facilities  and  by  providing  a  two  year  exemption  period  recognizing  the 
high  start  up  costs  for  newly  built  institutions. 

In  addition  to  the  need  for  a  more  refined  classification  system,  we  are  concerned 
over  the  reduction  in  the  ceiling  on  cost  reimbursement  from  the  90th  to  the  80th 
percentile.  This  blatant  attempt  to  cut  program  expenditures  by  lowering  the 
ceiling  on  reimbursement  will  adversely  impact  a  substantial  number  of  hospitals. 
The  lower  percentile  limitation  will  certainly  reduce  reimbursement  to  more  than 
the  "relatively  quite  small  number  of  institutions"  envisioned  in  House  Report 
92-931  (page  83). 

Once  again  the  only  conclusion  we  can  reach  is  that  budgetary  concerns  have 
produced  a  regulation  designed  solely  to  cut  expenditures  without  any  real  con- 
sideration of  quality  health  care  delivery  to  Medicare  beneficiaries. 

The  fact  that  the  Title  XVIII  program  is  unwilling  to  share  in  the  full  cost  of 
delivering  such  care  is  in  itself  inflationary.  Those  costs  not  reimbursed  by  the 
Medicare  program  must  be  passed  on  to  non-Medicare  patients  in  order  to  keep 
the  institution  on  a  sound  economic  footing.  Unfortunately  the  increase  in  Medi- 
care regulations  continues  to  push  up  hospital  charges  to  non-Medicare  patients 
and  this  inflationary  trend  can  only  be  reversed  when  the  Medicare  program 
begins  to  pay  its  fair  share  of  the  total  financial  requirements  of  participating 
hospitals. 

With  respect  to  the  limits  on  routine  hospital  costs,  we  urge  the  Subcommittee 
to  recommend  that  HEW  withdraw  the  regulations  and  develop  a  more  sophisti- 
cated classification  system  with  a  realistic  ceiling  on  reimbursement. 

UTILIZATION  REVIEW  PROCEDURES 

As  the  nation's  hospitals  attempt  to  achieve  compliance  with  the  new  utilization 
review  regulations  by  July  1,  1975,  several  obstacles  stand  in  the  way. 

Investor-owned  institutions  face  an  inflexible  administrative  definition  of 
financial  interest  which  prevents  physicians  with  even  a  minimal  or  remote  hospital 
stock  ownership  from  serving  on  utilization  review  committees. 

We  are  particularly  concerned  about  that  section  of  the  regulations.  In  many 
areas  of  the  country,  particularly  the  rural  southwest  and  southeast,  the  only 
hospital  serving  a  county  may  be  investor-owned,  with  all  physicians  having  staff 
privileges  owning  a  percentage  of  the  stock  in  the  facility.  In  these  cases  who  is  to 
perform  the  review?  The  cost  of  such  review  would  be  exorbitantly  high  if  physi- 
sians  were  imported  from  other  communities  to  conduct  the  review,  a  cost  not 
yet  estimated  since  the  Department  has  not  filed  a  cost  impact  statement  on 
these  regulations.  In  other  parts  of  the  country,  including  nonrural  areas,  physi- 
cians purchase  stock  in  companies  operating  hospitals  without  the  knowlege  of  the 
particular  facility.  They  may  purchase  a  small  number  of  shares  in  a  parent 
company  which  owns  and  operates  several  facilities.  Such  financial  interest  may 
only  be  remotely  connected  with  the  facility  in  which  the  utilization  review  is 
being  conducted  yet  that  physician  is  ineligible  under  the  regulations.  The  fact  that 
the  financial  interest  in  minimal,  insignificant  or  remote  is  not  taken  under  con- 
sideration since  no  such  waiver  authority  is  provided  for  under  the  regulations. 

Senators  Bellmon  and  Bartlett  and  Congressman  English  from  the  State  of 
Oklahoma  have  sponsored  legislation  to  exempt  small  rural  hospitals  as  defined  in 
those  bills,  from  the  regulations.  We  also  strongly  urge  the  Subcommittee  to 
recommend  that  the  Department  adopt  a  more  flexible  definition  of  "financial 
interest"  to  exclude  insignificant  stock  ownership. 

Physician  willingness  to  cooperate  with  these  regulations  is  the  key  to  com- 
pliance and  yet  the  rules  have  been  drafted  in  such  a  way  that  only  the  hospital 
faces  the  penalty  of  loss  of  Medicare  certification. 

The  current  policy  of  the  Department  is  that  no  alternative  means  of  compliance 
(such  as  use  of  another  hospital's  U.R.  committee)  is  available  to  a  hospital  which 
could  comply  with  the  regulations  but  for  unwillingness  of  staff  physicians. 


22 


We  find  it  difficult  to  comprehend  the  validity  of  a  regulation  which  causes  loss 
of  Medicare-Medicaid  certification  for  an  institution  solely  because  of  medical 
staff  refusal  to  perform  U.R.  functions  while  at  the  same  time  imposing  no  pro- 
gram sanctions  on  the  involved  physicians.  Such  a  regulation  can  destroy  an 
institution's  effectiveness  by  destroying  its  relations  with  physicians. 

We  know  of  several  hospital  administrators  who  want  to  comply  with  the  U.R. 
regulations  but  who  cannot  persuade  eligible  staff  physicians  to  perform  the 
required  duties.  Some  staff  physicians  have  indicated  they  would  purchase  a 
single  share  of  stock  in  a  hospital  company  in  order  to  disqualify  themselves  from 
U.R.  functions.  Hospital  administrators  understandably  feel  the  regulations  are 
driving  a  wedge  between  hospital  administrative  personnel-  and  physicians  by 
not  providing  an  alternative  means  of  compliance  or  waiver  until  a  PSRO  can 
perform  the  review  functions. 

ECONOMIC  COST 

As  we  noted  earlier  in  our  statement  we  believe  the  controversy  over  the  several 
regulations  selected  for  discussion  today  stems  from  the  broader  administrative 
policy  of  the  Medicare  program  that  bases  hospital  reimbursement  on  reasonable 
"accounting"  costs.  Once  limited  to  cost  reimbursement  in  the  accounting  sense 
hospitals  must  look  to  non-Medicare  patients  to  pay  higher  charges  in  order  to 
average  out  all  reimbursement  at  a  level  which  equals  the  institution's  economic 
cost  or  total  financial  requirements,  including  a  margin  for  working  capital  and 
to  establish  a  sound  equity  base.  No  facilhw,  non-profit  or  for-profit  can  operate 
effectively  without  an  adequate  surplus. 

Understanding  the  difference  between  accounting  cost  and  economic  costs 
can  help  us  find  the  underlying  cause  of  inflation  and  the  key  to  long  range  cost 
containment  in  the  health  field.  For  this  reason  we  are  attaching  to  our  statement  a 
copy  of  an  article  entitled  "Reimbursement  based  on  'Economic  Cost':  What 
Other  Choice  is  There?"  This  excellent  article  was  written  by  Robert  S.  Lemer, 
Partner;  Marion  D.  Davis,  Partner;  and  Gary  W.  Reicherzer,  Supervisor,  Ernst 
&  Ernst,  Houston,  Texas  and  appeared  in  the  Februarv/ March  1975  issues  of  the 
INVESTOR-OWNED  HOSPITAL  REVIEW. 

We  hope  the  article  will  be  helpful  to  the  Subcommittee  in  understanding  the 
inflationary  impact  of  the  selected  regulations  under  consideration  today  as  well 
as  the  broader  reimbursement  policy  of  the  Medicare  program. 

Our  specific  recommendations  on  the  regulations  under  review  at  these  hearings 
have  been  suggestions  for  temporary  relief  and  equity.  Only  by  changing  the 
broader  policy  of  cost  reimbursement  can  we  prevent  future  inequity  among  those 
who  pay  for  health  services.  That  reform  should  be  mandated  by  Congress  as 
soon  as  possible  and  we  pledge  our  efforts  to  help  develop  a  more  equitable  system 
to  pay  for  health  care  services. 

[From  the  Review,  February/March  1975] 

Medicare  Technician's  Forum 

reimbursement  based  on  "economic  cost":  what  other  choice  is  there? 

(By  Robert  S.  Lemer,  Partner;  Marion  D.  Davis,  Partner;  Gary  W.  Reicherzer, 
Supervisor,  Ernst  &  Ernst,  Houston,  Tex.) 

The  need  to  control  the  rapidly  escalating  "cost"  of  health  care  is  frequently 
cited  as  a  reason  for  placing  the  entire  health  care  industry  under  one  payment 
system  (a  third-party  reimbursement  system  in  the  form  of  National  Health 
Insurance.) 

The  escalating  "cost"  criterion  frequently  referred  to  is  not  really  cost  in  an 
accounting  sense,  but  rather  charges  to  full-pay  patients  (more  appropriately — 
cost  in  an  economic  sense).  It  is  ironic  that  the  escalation  of  rates  to  full  charge 
paying  patients  is  being  fueled  by  cost  reimbursers  (Medicare,  Medicaid  and,  to 
an  extent,  some  insurance  plans)  through  their  (1)  basic  non-recognition  of 
economic  cost;  (2)  more  restrictive  interpretations  of  "allowable"  accounting 
cost,  and  (3)  ever-expanding  coverage  of  the  U.S.  population. 

A  full  understanding  on  the  part  of  all  third-party  reimbursers  and  providers  of 
the  distinction  between  "cost"  in  the  economic  and  accounting  senses  is  vital  in 
order  to  abate  this  accelerating  pressure  on  the  self-pay  patient.  This  under- 
standing will  also  be  critical  in  arriving  at  proper  rates  under  any  reimbursement 
system  evolving  under  National  Health  Insurance.  It  is  a  financial  fact  of  life 
that  our  health  care  system  cannot  remain  financially  viable  unless  the  providers' 
economic  cost  (i.e.,  total  financial  requirements)  is  the  basis  for  rates. 
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Cost  in  the  accounting  sense  includes  salaries  and  wages,  supplies,  historical 
cost  depreciation,  interest  and  other  operating  expenses,  as  more  fully  denned  in 
the  AHA  Chart  of  Accounts  for  Hospitals  and  the  AICPA  Hospital  Audit  Guide. 
However,  cost  in  the  economic  sense  comprises  much  more  than  that.  Economic 
cost  also  includes  such  items  as  charity  allowances  and  bad  debts,  as  well  as 
"Profit  element." 

As  with  any  other  economic  entity,  "profit"  is  an  absolute  financial  necessity 
for  all  health  care  providers. 

How  else  can  a  provider  furnish  the  down  payment  or  equity  position  demanded 
by  lenders  relative  to  the  acquisition  of  new  technology  and  services  or  expansion? 

LEGEND  TO  EXHIBITS 
A THROUGH  F 


Profit  (financial  needs  for  work- 
ing capital,  new  technology,  ex- 
pansion, price  level  depreciation 
increment,  etc.) 


Bad  debts  and  charity 
allowances 

H        Costs  —  in  the  accounting  sense 

*  These  amounts  were  arbitrarily  selected  as 
a  beginning  point  for  illustrative  purposes 
and  do  not  necessarily  bear  a  correlation  to 
actual  experienced  amounts. 


54-804  0—75  3 
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EXHIBIT  A 

Comparison  of  Accounting  Cost 
and  Economic  Cost 
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Where  else  but  from  "profit"  can  a  provider  obtain  funds  necessary  to  cover 
working  capital  needs  created  by  inflation,  expansion  of  services  and  the  significant 
timing  lag  inherent  in  collecting  for  health  care  services  after  they  are  rendered? 

What  avenue  other  than  "profit"  is  available  to  cover  the  inflationary  additional 
cost  (price  level  depreciation  increment)  when  replacing  plant  and  equipment? 

All  of  these  needs  for  profit  are  widely  recognized  when  discussing  business 
entities  in  other  sectors  of  the  economy  but  are  substantially  disregarded  by 
third-party  reimbursers  and  others  in  the  health  care  industry. 

The  difference  between  "accounting  cost"  and  "economic  cost"  is  perhaps  more 
graphic  in  Exhibit  A.  It  is  not  possible  to  pursue  in  this  article  a  detailed  discussion 
of  the  definition  and  conceptual  differences. 

Detailed  discussions  can  be  found  in  such  publications  as  the  AHA  Statement 
on  the  Financial  Requirements  of  Health  Care  Institutions  and  Services  and  the 
Aspen  System  Corporation's  Winter  1974  edition  of  Topics  in  Health  Care  Fi- 
nancing relative  to  rate  setting.  Writings  such  as  these  are  not  in  total  agreement 
in  all  respects,  but  there  is  certainly  a  common  conclusion  among  them  that  cost 
in  the  accounting  sense,  even  though  preferable  for  financial  reporting  purposes, 
would  eventually  be  a  bankrupt  approach  if  uniformly  applied  to  provider  re- 
imbursement from  all  sources. 

Exhibits  B  and  C  portray  the  differences  in  charge  levels  to  self-pay  patients 
and  third-party  payers  (1)  where  everyone  pays  their  fair  share  of  economic  cost 
(Exhibit  B)  and  (2)  where  third-party  payers  pay  only  their  share  of  accounting 
cost  (Exhibit  C). 

Exhibits  B  and  C  are  presented  in  a  situation  wherein  cost  reimbursers  cover 
only  one-third  of  total  services  rendered  by  the  provider. 

Exhibit  D  shows  the  dramatic  impact  upon  self-pay  patients  when  the  third- 
party  cost  reimbursers  extend  their  coverage  (to  two-thirds  in  the  Exhibit  D 
example)  and  pay  only  their  share  of  accounting  cost. 

It  is  difficult  to  understand  why  cost  in  the  economic  sense  is  not  the  reimburse- 
ment approach  being  advocated  by  those  persons  sincerely  interested  in  the 
ongoing  financial  viability  of  our  health  care  system. 

Even  when  cost  in  the  accounting  sense  is  considered  by  itself,  the  inadequacy 
of  the  "cost"  rates  now  paid  to  providers  by  the  Medicare  and  Medicaid  Programs 
would  eventually  bankrupt  providers  except  for  the  presence  of  full-charge 
payers  (self -pay  patients).  This  is  due  to  certain  items  not  being  included  in  the 
Programs'  definition  of  "allowable  cost"  in  the  accounting  sense. 
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EXHIBIT  B 
Fair  Share  Concept 
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EXHIBIT  C 

Cost  Reimbursement 
Based  on  Accounting  Cost 


-  S10S  per  diem  charges 
(Full-charge  patients) 


hhh  ■  -  SQd  per  dft-ra  -  '-t 

(Cost  re  lmhurs«-rs) 

I  2/3  |  1/3  1 

Full -charge  patients  Cost 

reimbursers 
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EXHIBIT  D 

Cost  Reimbursement^ 
Based  on  Accounting  Cost 

(F.ffi  <  t  of   Im  rcasi  d  <  overage/ 
Utilization  by  Cost  Reimbursers) 


$120  per  diem  charge 
(Full-charge  patients) 


$90  per  diem  cost 
(Cost  reimbursers) 


j   1/3— j  2/3   1 

Full-charge      Cost  reimbursers 
patients 
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For  example,  from  the  beginning,  the  Programs  have  not  recognized  as  "allow- 
able" cost  charity  allowances  or  bad  debts.  Medicare  does  reimburse  providers 
for  (but  only  for)  deductibles  and  co-insurance  not  recoverable  from  the  Medicare 
patient.  However,  no  recognition  is  given  by  the  Programs  even  to  those  charity 
allowances  and  bad  debts  arising  from  non-covered  services  required  to  be 
rendered  to  Medicare  and  Medicaid  patients  after  admission  or  after  covered  days 
expire. 

Further,  the  history  of  the  Medicare  and  Medicaid  Programs'  cost  reimburse- 
ment posture  has  been  one  of  a  continual  contraction  of  the  defined  composition  of 
"allowable  cost."  Two  of  the  more  significant  revisions  are  discussed  in  the 
following  paragraphs. 

In  1973,  providers  were  required  to  begin  computing  reimbursement  under 
revised  reimbursement  methods  (DRCC  and  modified  combination  methods). 
This  restriction,  in  effect,  said,  among  other  things,  that  (often  absolutely  neces- 
sary) standby  loss  departments  such  as  the  operating  and  delivery  rooms  were  no 
longer  regarded  by  Medicare  as  their  joint  responsibility.  Based  on  certain 
surveys,  this  change  reduced  providers'  reimbursement  generally  in  the  range  of 
1  percent  to  3  percent. 

Another  significant  reduction  in  reimbursable  cost  will  apparently  occur  upon 
the  commencement  of  use  of  the  new  cost  report  forms  to  be  released  in  June, 
1975.  A  sample  survey  of  the  impact  of  such  forms  indicates  a  further  reduction 
in  reimbursement  of  1  percent  to  3  percent.  Much  of  this  reduction  will  be  due  to 
the  taking  away  of  many  alternative  allocation  bases  now  available  to  providers. 

Exhibits  C  and  D  already  have  been  presented  to  show  the  impact  upon  the 
self-pay  patient  when  third-party  cost  reimbursers  do  not  meet  their  fair  share  of 
economic  cost.  Exhibits  E  and  F  demonstrate  the  further  impact  upon  self-pay 
patients  when  third-party  cost  reimbursers  do  not  meet  their  fair  share  of  even 
accounting  cost. 


30 


EXHIBIT  E 

Cost  Reimbursement  Based  on 
Less  than  Accounting  Cost 


|  2/3  1         1/3  1 

Full-charge  patients  Cost 

reimbursers 
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EXHIBIT  F 

Cost  Reimbursement  Based  on 

Less  than  Accounting  Cost 
(Effect  of  Increased  Coverage/ 
Utilization  by  Cost  Rcimburscrs) 


$130  per  diem  charge 
(Full-charge  patients) 


-  $90  per  diem  cost 

-  $85  per  diem  tcost 
(Cost  reirabursers) 


|  1/3  1  2/3  1 

Full-charge      Cost  reimbursers 
pat  ients 
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If  this  compounding  pressure  upon  the  full  charge  rates  to  full-charge  patients 
continues,  it  seems  only  a  matter  of  time  until  it  is  financially  impractical  for 
them  to  remain  in  the  market  place.  Once  the  full-charge  patients  become  less 
able  to  pay  the  full  charge  and  this  financial  relief  valve  is  not  available,  it  appears 
that  our  health  care  system  has  these  alternatives  (and  perhaps  others) : 

1.  Recognition  by  reimburser(s)  of  providers'  economic  costs  (i.e.,  their  total 
financial  requirements) . 

2.  Supplemental  funding  by  the  federal  government  or  other  sources. 

3.  Reduction  in  quality  or  quantity  of  care  rendered  by  providers. 

4.  Bankruptcy  of  the  system. 

Hopefully,  Number  One  will  be  the  alternative  selected. 

Summary  of  Recommendations 

1.  As  part  of  its  oversight  functions,  Congress  should  examine  who  is  setting 
Medicare  policy  as  well  as  determining  whether  or  not  these  policies  carry  out 
Congressional  intent.  We  believe  that  in  many  cases  decisions  on  hospital  reim- 
bursement policy  are  being  made  solely  on  the  basis  of  budgetary  rather  than 
health  considerations. 

2.  Section  222  of  P.L.  92-603,  providing  for  the  development  of  prospective 
Medicare  reimbursement  experiments,  should  be  vigorously  promoted.  We 
believe  that  such  experimentation  will  result  in  incentives  to  efficient,  sound 
management  of  health  care  institutions  as  well  as  providing  for  long  range  cost 
containment.  Until  hospitals  and  health  insurance  carriers  are  encouraged  to 
develop  prospective  payment  methods  at  the  local  level  under  Medicare  guide- 
lines which  assure  that  the  total  financial  requirements  of  institutions  are  met,  the 
confrontation  between  providers  and  government  payors  will  become  even  more 
serious. 

3.  HEW  has  terminated  the  8%%  nursing  allowance  for  Medicare  patients  without 
even  the  pretense  of  justifying  such  an  action  by  a  new  study.  HEW  states  that 
greater  utilization  of  special  care  units  by  program  beneficiaries  as  well  as  expand- 
ing the  scope  of  Medicare  coverage  to  a  large  number  of  below  age  65  patients,  has 
greatly  reduced  the  costs  to  general  care  units.  This  is  not  valid  because  current 
cost  reimbursement  excludes  care  for  patients  under  age  65  and/or  those  in  special 
care  units  in  the  determination  of  the  nursing  allowance. 

4.  Section  223  of  P.L.  92-603  places  the  ceiling  for  reasonable  cost  reimbursement 
for  hospitals  at  the  90th  percentile.  Recent  regulations  designed  to  reduce  this  to 
the  80th  percentile  are  yet  another  attempt  to  redefine  "reasonable  cost"  in  favor 
of  government  payors  without  attempting  to  recognize  a  number  of  crucial 
factors  which  distinguish  hospitals.  The  ceiling  on  reimbursement  applies  in  the 
same  manner  to  a  hospital  built  with  1975  dollars  as  it  does  to  a  facility  built  in 
1930.  Differences  in  capital  costs  and  debt  equity  ratios  are  fundamental  to 
justification  of  total  operating  costs.  Separate  groups  for  new  facilities  should  be 
established  and  a  two  year  exemption  period  for  high  start  up  costs  should  be 
provided.  Until  the  reimbursement  system  is  greatly  refined  to  include  these 
factors,  providers  will  have  to  continue  passing  Medicare  costs  on  to  non-Medicare 
patients. 

5.  The  present  inflexible  regulations  dealing  with  the  financial  interest  question 
as  it  affects  utilization  review  must  be  revised  in  order  to  make  such  review 
possible.  The  regulations  should  be  changed  to  permit  a  physician  with  a  financial 
interest  in  an  institution  to  perform  U.R.  functions,  so  long  as  that  interest  is 
insignificant.  We  also  find  it  difficult  to  comprehend  the  validity  of  a  regulation 
wThich  causes  loss  of  Medicare-Medicaid  certification  for  an  institution  solely 
because  of  medical  staff  refusal  to  perform  U.R.  functions  while  at  the  same  time 
imposing  no  program  sanctions  on  the  involved  physicians.  Such  a  regulation  can 
destroy  an  institution's  effectiveness  by  destroying  its  relationship  with  physicians. 

6.  Once  limited  to  cost  reimbursement  in  the  accounting  sense  hospitals  must 
look  to  non-Medicare  patients  to  pay  higher  charges  in  order  to  average  out  all 
reimbursement  at  a  level  which  equals  the  institution's  economic  cost  or  total 
financial  requirements.  Only  by  changing  the  basic  policy  to  a  prospective 
system  of  determining  total  financial  requirements  can  we  prevent  future  inequity 
among  those  who  pay  for  health  services. 

Mr.  Rostenkowski.  Thank  you,  Mr.  Bromberg. 
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STATEMENT  OP  MICHAEL  F.  DOODY 

Mr.  Doody.  Mr.  Chairman,  I  am  Michael  Doody  and  we  would 
like  to  submit  our  statement  for  the  record  and  present  oral  testimony 
from  that. 

Mr.  Rostenkowski.  Your  statement  will  be  placed  in  the  record 
in  its  entirety. 

Mr.  Doody.  The  American  Osteopathic  Hospital  Association 
represents  osteopathic  hospitals  that  are  located  in  27  States.  These 
institutions  serve  as  the  primary  institution  health  care  facility  for 
those  patients  who  choose  to  receive  their  health  care  from  one  of 
the  approximately  15,000  practicing  osteopathic  physicians  in  the 
country.  Osteopathic  physicians  represent  a  second  school  of  medicine. 
The  osteopathic  profession  is  politically  and  educationally  an  in- 
dependent field  of  medicine. 

Osteopathic  physicians  represent  approximately  5  percent  of  all 
physicians  in  the  United  States.  Approximately  78  percent  of  all 
practicing  osteopathic  physicians  are  general  practitioners  or  physicians 
who  specialize  in  the  primary  care  areas. 

Our  community  hospitals  represent  an  important  health  resource. 
Many  of  our  hospitals  are  located  in  rural  or  semirural  areas  and 
provide  a  very  necessary  health  service.  In  some  instances  the  osteo- 
pathic hospital  is  the  only  hospital  present  within  a  community. 

It  should  be  noted  that  the  average-sized  osteopathic  hospital  is 
smaller  is  size  than  the  average-sized  community  hospital  over  all. 

According  to  the  1974  statistics  the  average-sized  hospital  in  this 
country  is  155  beds  and  the  average-sized  osteopathic  hospital,  115 
beds. 

This  association  and  its  member  hospitals  have  encouraged  quality 
assurance  programs  within  hospitals. 

In  addition,  we  have  consistently  supported  the  concept  that  the 
institution  has  a  responsibility  for  assuring  that  quality  health  care 
review  activity  is  carried  out  within  the  institution  and  in  coopera- 
tion with  its  medical  staff. 

There  has  been  considerable  confusion  and  delay  in  the  implemen- 
tation of  the  new  utilization  review  regulations  first  published  in 
November  1974. 

The  actual  date  of  implementation  has  been  delayed  several  times 
and  has  been  made  more  tenuous  by  the  recent  preliminary  injunc- 
tion ruled  by  a  Federal  district  com  t  judge  in  Chicago. 

As  medicare-certified  institutions  osteopathic  hospitals  throughout 
this  country  have  compiled  with  SSA  regulations  and  conditions  of 
participation  under  the  medicare  program. 

We  applaud  the  continued  importance  attached  to  utilization  re- 
view and  quality  assurance  programs. 

We  are  very  concerned,  however,  with  the  singular  approach  man- 
dated by  the  Social  Security  Administration  and  the  Department  of 
Health,  Education,  and  Welfare  in  reference  to  the  proposed  new 
utilization  review  regulations. 

We  believe  that  adverse  impact  these  regulations  will  have  on  small 
rural  hospitals  will  be  significant  and  will  add  to  the  increasing  cost 
of  health  care. 
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The  two  issues  of  greatest  concern  to  our  hospitals  relate  to  their 
ability  to  administratively  comply  with  some  of  the  specific  require- 
ments of  the  regulations  as  well  as  to  the  cost  of  meeting  these 
regulations. 

The  review  and  audit  functions  mandated  under  these  regulations 
are  to  be  performed  by  a  staff  committee  of  the  hospital  composed  of 
two  or  more  physicians  who  are  not  directly  responsible  for  the  patient 
whose  care  is  being  reviewed  and  who  have  no  financial  interest  in  the 
hospital.  This  presents  considerable  difficulty  to  small  hospitals  which 
oftentimes  have  small  medical  staffs  and  a  limited  number  of  physi- 
cians available  to  the  institution. 

This  is  further  compounded  in  many  osteopathic  hospitals  by  the 
requirement  that  no  physician  who  has  a  financial  interest  in  any  hos- 
pital may  participate  in  the  review  and  audit  functions. 

As  in  the  case  in  many  small  institutions,  many,  if  not  all,  of  the 
physicians  on  a  hospital's  medical  staff  are  involved  in  one  form  or 
another  in  the  care  of  a  patient.  Therefore,  the  ability  of  that  institu- 
tion to  be  able  to  identify  two  physicians  who  are  not  involved  in  the 
medical  care  of  a  particular  patient  becomes  difficult. 

In  an  April  22  letter  to  Representative  English,  HEW  Secretary 
Weinberger  recognized  some  of  the  problems  small  rural  hospitals 
might  have  in  complying  with  the  regulations. 

He  stated  that  "HEW,"  and  I  am  quoting,  "is  preparing  to  provide 
every  possible  assistance  to  these  hospitals  in  their  compliance  efforts." 

To  date  we  are  not  aware  of  any  material  from  the  Department  of 
HEW  to  direct  or  aid  small  and  rural  hospitals  in  this  important 
function. 

In  addition,  given  slower  than  expected  startup  for  PSRO,  there  are 
few,  if  any,  which  have  met  the  necessary  requirements  to  allow  them 
to  assume  this  function  as  suggested  by  the  Secretary  in  his  letter  of 
April  22. 

Compounding  this  issue  is  the  requirement  that  no  physician  with 
any  financial  interest  in  any  hospital  be  allowed  to  participate  in  the 
review  and  audit  functions.  Many  osteopathic  physicians  have  a 
financial  interest  in  a  hospital. 

It  should  be  understood  that  most  osteopathic  hospitals  were 
founded  by  osteopathic  physicians  who  sought  a  place  in  which  to 
practice  and  sought  out  communities  particularly  in  rural  areas  that 
were  without  physicians  and  health  care  facilities.  Thus  it  is  not  in- 
conceivable in  some  communities  to  find  all  or  a  majority  of  the  phy- 
sicians on  a  small  hospital's  medical  staff  to  have  a  financial  interest  in 
that  particular  institution. 

Furthermore,  many  of  our  hospitals  are  owned  or  operated  by  in- 
vestor-owned chains  of  hospitals  and  it  is  conceivable  that  many 
osteopathic  physicians,  along  with  other  physicians,  hold  stock  in  one 
or  more  of  these  investor-owned  chains. 

Regarding  the  cost  of  implementing  this  program  in  hospitals  we 
are  aware  of  the  fact  that  in  some  instances  the  paperwork  required  to 
meet  these  regulations  results  in  hospitals  having  to  add  at  least  two 
individuals,  oftentimes  a  registered  nurse  or  a  records  analyst  and  a 
clerical  person  which,  according  to  the  1974  figures,  the  average  payroll 
expense  per  full-time  equivalent  personnel  in  an  osteopathic  hospital 
was  in  excess  of  $7,800. 
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If  every  hospital  were  required  to  add  two  full-time  equivalent 
individuals  to  handle  the  paperwork  for  this  program  there  would  be  a 
minimum  added  expense  in  essence  of  $15,000  per  year  per  institu- 
tion. 

When  that  is  multiplied  by  210  osteopathic  hospitals  it  represents 
in  excess  of  $3  million  annually  in  added  expense  for  osteopathic 
hospitals  to  comply  with  the  utilization  review  regulations. 

Projecting  that  $15,000  expense  per  hospital  over  the  more  than 
5,000  community  hospitals  throughout  the  country  results  in  the 
staggering  amount  of  $75  million  added  to  the  cost  of  the  medicare 
or  medicaid  programs. 

Put  another  way,  one  small  hospital  in  rural  Kansas  has  estimated 
that  the  cost  of  complying  with  the  utilization  review  regulations  will 
impact  that  hospital  at  the  rate  of  an  additional  $5  per  patient  today. 

It  is  the  position  of  this  association  that  that  cost  is  directly  attrib- 
utable to  the  title  XVIII  and  title  XIX  programs  and  therefore 
should  be  borne  in  its  entirety  by  those  programs. 

Unfortunately,  the  Department  of  HEW  does  not  agree  with  our 
logic  on  this.  Contending  that  such  review  program  is  one  any  quality 
hospital  would  have,  SSA  believes  that  additional  costs  could  be 
absorbed  by  the  hospital.  This  unreasonable  and  illogical  position 
seems  totally  contrary  to  the  philosophy  and  thinking  of  SSA  in 
regard  to  other  issues  such  as  the  8.5  nursing  differential  and  the 
revised  schedule  of  limitations  on  hospital  costs. 

While  we  do  not  argue  the  necessity  and  value  of  the  UR  program 
for  all  patients,  we  believe  hospitals  should  be  allowed  greater  flexi- 
bility to  implement  other  equally  effective  alternatives  to  UR  and 
medical  audit. 

The  apparent  confusion  that  implementation  of  these  regulations 
has  caused  within  HEW  is  another  matter  of  deep  concern  to  this 
association. 

Initial  explanatory  information  and  guidelines  which  emanated 
from  HEW  were  late,  confusing,  and  at  times  contradictory. 

The  fact  that  implementation  of  these  regulations  has  been  pushed 
back  until  July,  HEW  has  still  to  issue  more  specific  guidelines, 
direction,  and  alternatives  to  small  and  rural  hospitals,  is  indicative 
of  a  program  not  fully  and  properly  mandated  and  executed. 

Finally,  we  believe  that  SSA,  the  Department  of  HEW,  and  the 
Congress  need  to  be  more  sensitive  to  the  differences  in  hospitals. 

The  average-sized  hospital  in  some  areas  of  this  country  is  far 
smaller  than  the  national  average.  For  example,  as  noted  earlier,  the 
average-sized  hospital  in  this  country  is  155  beds.  However,  in  the 
State  of  Kansas  the  average-sized  community  hospital  is  only  86 
beds  and  in  New  Mexico,  88  beds;  and  in  Oklahoma,  94  beds;  Texas, 
104  beds;  and  so  on. 

We  believe  that  the  development  and  implementation  of  regulatory 
provisions  to  implement  title  XVIII  must  take  into  account  the  fact 
that  they  will  impact  on  different-sized  institutions  in  different  ways. 

Perhaps  consideration  should  be  given  to  the  development  of 
separate  regulations  depending  upon  the  size  and  location  of  the 
hospital  and  its  scope  of  services. 

It  is  important  to  reiterate  that  the  American  Osteopathic  Hospital 
Association  supports  continuing  efforts  to  improve  the  quality  of 
health  care  in  all  of  our  institutions. 
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We  support  efforts  of  quality  control  and  the  development  of 
suggested  mechanisms  to  perform  utilization  review,  medical  audit, 
and  other  programs  which  will  assure  continued  delivery  of  quality 
health  care. 

We  are  deeply  concerned,  however,  with  the  impact  of  the  proposed 
UR  regulations  on  our  hospitals  particularly  those  in  small  and  rural 
communities  and  we  urge  this  committee  and  the  Congress  to  give 
specific  direction  to  HEW  to  prevent  a  highhanded  overly  bureau- 
cratic approach  to  the  implementation  of  these  programs. 

Thank  you. 

[The  prepared  statement  follows :] 

Statement  of  Michael  F.  Doody,  Executive  Director,  American  Osteo- 
pathic Hospital  Association 

introduction 

The  American  Osteopathic  Hospital  Association  is  pleased  to  present  testimony 
to  the  Health  Subcommittee  of  the  House  Committee  on  Ways  and  Means  regard- 
ing the  following  issues:  1)  utilization  review  procedures  for  hospitals  and  skilled 
nursing  facilities,  as  conditions  for  participation  in  the  Medicare  program  (Federal 
Register:  November  29,  1974  and  April  1,  1975).  2)  termination  of  the  inpatient 
routine  nursing  salary  cost  differential  as  a  reimbursable  cost  of  a  provider  (Federal 
Register:  April  3,  1975  and  May  23,  1975).  3)  revisions  in  the  schedule  of  limits 
on  hospital  inpatient  and  general  routine  service  costs — reduction  from  90th  to 
80th  percentile  (Federal  Register:  April  17,  1975  and  May  30,  1975). 

This  Association  has  had  considerable  correspondence  with  the  Department  of 
Health,  Education  and  Welfare  and  the  Social  Security  Administration  as  well  as 
with  members  of  this  Subcommittee  and  others  in  the  Congress  since  these  issues 
first  surfaced  in  the  fall  of  1974.  To  date  we  have  not  received  a  satisfactory 
response  from  HEW.  This  Association  has  and  will  continue  to  express  its  concern 
regarding  the  adverse  impact  on  our  member  hospitals  of  these  regulations. 

AMERICAN  OSTEOPATHIC  HOSPITAL  ASSOCIATION 

The  American  Osteopathic  Hospital  Association,  headquartered  in  Park  Ridge, 
Illinois  with  an  office  in  the  Washington,  D.C.  area,  represents  the  osteopathic 
hospitals  throughout  the  country.  Osteopathic  hospitals,  which  number  210  in 
total,  are  located  in  27  states.  These  institutions  serve  as  the  primary  institutional 
health  care  facility  for  those  patients  (individual  consumers)  who  choose  to  receive 
their  health  care  from  one  of  the  approximately  15,000  practicing  osteopathic 
physicians  in  the  country. 

Osteopathic  physicians  represent  a  second  school  of  medicine.  The  osteopathic 
profession  is  a  politically  and  philosophically  separate  and  educationally  inde- 
pendent school  of  medical  practice.  Osteopathic  physicians  represent  approxi- 
mately 5  %  of  all  physicians  in  the  United  States,  but  it  has  been  estimated  they 
care  for  as  much  as  10%  of  the  U.S.  citizenship.  Because  the  majority  of  osteo- 
pathic physicians  are  in  general  practice  they  treat  a  disproportionately  higher 
number  of  patients. 

The  210  osteopathic  hospitals  represent  23,731  beds  and  accounted  for  842,325 
admissions  in  1974.  During  that  year  there  were  394,297  surgical  procedures  and 
6,460,989  inpatient  days  of  care,  as  well  as  3,128,909  outpatient  visits. 

In  1974  osteopathic  hospitals  had  $823,148,645  total  expenses  while  employing 
60,852  people.  The  Medicare  program  accounts  for  between  30-35%  of  revenues 
in  osteopathic  hospitals. 

In  addition  osteopathic  teaching  hospitals,  which  represent  almost  32  %  of  all 
osteopathic  hospitals,  have  approved  postdoctoral  teaching  programs  which 
currently  include  some  1,000  interns  and  residents. 

Osteopathic  institutions  and  physicians  are  interested  in  the  delivery  of  quality 
health  care  and  for  the  most  part  are  providers  which  concentrate  in  the  areas 
of  general  practice  and  family  medicine.  Approximately  78%  of  all  practicing 
osteopathic  physicians  are  general  practitioners  or  specialize  in  the  primary  care 
areas  (internal  medicine,  family  practice,  pediatrics,  obstetrics-gynecology, 
general  surgery).  Osteopathic  hospitals  are  cost  conscience  institutions  whose 
primary  objective  is  the  delivery  of  quality  health  care.  It  is  interesting  to  note 
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that  the  average  expense  per  adjusted  patient  day  in  osteopathic  hospitals  in 
1974  was  less  than  the  average  expense  per  adjusted  patient  day  in  all  community 
hospitals  ($117.01  vs.  $118.57).  At  the  same  time,  a  greater  percentage  of  osteo- 
pathic hospitals  are  teaching  institutions  than  among  allopathic  hospitals. 

Osteopathic  hospitals  represent  an  important  community  health  resource. 
Many  of  our  hospitals  are  located  in  rural  or  semi-rural  areas  and  provide  a  very 
necessary  community  health  service.  In  some  instances  the  osteopathic  hospital  is 
the  only  hospital  present  within  a  community.  The  vast  majority  of  osteopathic 
hospitals  are  Medicare  certified  and  therefore  are  impacted  by  all  of  these  regula- 
tory provisions. 

Appendix  A  to  this  statement  is  a  list  of  osteopathic  hospitals  identifying  the 
geographic  location  of  each  as  well  as  the  population  of  the  city  or  town  where 
the  hospital  is  located.  From  this  list  it  is  obvious  that  many  osteopathic  hospitals 
are  located  in  rural  (non-SMSA)  areas  and  play  a  key  role  in  the  provision  of  health 
care  in  these  rural  areas. 

It  should  also  be  understood  that  osteopathic  hospitals,  as  primary  health 
care  centers,  are  smaller  in  size,  on  the  average,  than  the  average  size  community 
hospital.  According  to  the  1974  edition  of  the  American  Hospital  Association's 
Statistics,  the  average  number  of  beds  in  a  community  hospital  was  155.  During 
that  same  period  of  time,  according  to  the  1974  Data  Book  of  the  American 
Osteopathic  Hospital  Association,  the  average  number  of  beds  in  the  osteopathic 
hospital,  all  of  which  are  community  hospitals,  was  115  beds.  These  facts  will 
become  particularly  important  as  we  discuss  the  impact  of  many  of  the  recently 
enacted  regulations  on  the  small  and  rural  or  semi-rural  hospital. 

NURSING  SALARY  COST  DIFFERENTIAL 

The  American  Osteopathic  Hospital  Association  first  became  alarmed  with 
this  issue  when,  in  late  1974,  the  Administration  suggested  elimination  of  the  nurs- 
ing salary  cost  differential  from  the  Medicare  reimbursement  formula,  which 
was  included  in  the  formula  in  1971  retroactive  to  1969.  In  announcing  his  decision 
to  discontinue  the  8.5  percent  cost  differential,  HEW  Secretary  Weinberger 
cited  several  reasons  for  the  decision  including: 

Since  July  1969,  Medicare  coverage  has  been  extended  to  beneficiaries 
below  age  65,  that  is,  to  certain  disabled  beneficiaries  and  persons  with  end- 
stage  renal  disease. 

Since  the  1969  study  documenting  the  appropriateness  of  the  differential, 
there  have  been  marked  increases  in  the  numbers  and  use  of  special  care  beds 
where  more  intensive  nursing  care  is  provided. 

In  recognition  of  the  greater  use  of  these  costly  special  care  beds,  special 
cost  finding  and  apportionment  is  allowed  under  Medicare  and  therefore  it  is 
inappropriate  to  continue  the  8.5  percent  differential  for  routine  nursing  care. 
The  rationale  behind  the  decision  of  the  Department  of  HEW  to  discontinue  the 
cost  differential  does  not  seem  to  be  grounded  in  fact.  Our  hospitals  are  concerned 
about  this  action  because  Medicare  beneficiaries  65  years  and  over  require  and 
receive  a  greater  degree  of  nursing  care  than  do  younger  patients.  Even  though 
HEW  estimates  that  $120  million  will  be  saved  under  Medicare  as  a  result  of  the 
discontinuation  of  the  differential,  this  cost  must  be  covered  in  some  way.  It  will 
have  to  be  passed  on  to  non-Medicare  patients  who  are  the  only  source  through 
through  which  the  funds  could  be  recouped.  Passing  such  costs  on  to  others  would 
be  unlawful  and  in  direct  conflict  with  PL  89-97,  the  Medicare  law,  which  states 
that  the  costs  of  the  Medicare  program  will  not  be  borne  by  other  patients  or  other 
third  party  payers.  Such  an  action  is  also  contrary  to  regulations  of  the  Depart- 
ment of  Health,  Education  and  Welfare  (20  C.F.R.  405-430 (c)  (1)). 

At  the  time  the  8.5  percent  nursing  differential  was  implemented,  it  was  done  so 
on  the  basis  of  a  study  that  verified  the  fact  that  aged  patients  require  a  greater 
degree  of  nursing  care  than  do  younger  patients.  At  that  time  SSA  indicated  that 
until  further  studies  are  completed  which  prove  that  fact  no  longer  true,  the  8.5 
percent  nursing  differential  on  routine  nursing  care  will  not  be  altered.  To  date  no 
such  studies  have  shown  the  8.5  percent  differential  to  be  inappropriate. 

Since  this  routine  nursing  differential  is  not  included  in  the  reimbursement 
formula  for  aged  beneficiaries  in  special  care  units,  whether  or  not  there  are  more 
such  units  today  than  in  1969  is  of  no  consequence. 

The  Medicare  program  is  required  to  pay  for  its  full  costs  and  not  be  subsidized 
by  other  users  of  hospital  services.  The  proposed  denial  of  appropriate  Medicare 
reimbursement  forces  the  subsidization  of  Medicare  by  the  private  patient.  We 
submit  that  this  termination  action  will  impact  heavily  on  the  smaller  and/or 
rural  hospitals  least  likely  to  have  special  care  units  and  most  likely  to  be  providing 
care  for  a  proportionately  larger  number  of  elderly  patients. 
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Until  HEW  can  point  to  documentation  that  implementation  of  these  regula- 
tions will  not  impose  an  unreasonable  burden  on  the  self-paying  patient  as  well 
as  the  hospitals,  and  until  such  studies  are  performed  to  show  this  nursing  dif- 
ferential no  longer  appropriate,  the  American  Osteopathic  Hospital  Association 
is  in  opposition  to  these  regulations. 

The  American  Osteopathic  Hospital  Association  is  on  record  in  support  of  HR 
7000  introduced  by  Representative  Mark  Hannaford  of  California.  This  legisla- 
tion would  amend  Section  1861  (v)  (1)  (A)  of  the  Social  Security  Act  to  include 
the  allowance  of  an  inpatient  routine  nursing  salary  cost  differential  of  at  least 
8^%  as  a  reimbursable  cost  under  the  Medicare  program. 

We  are  encouraged  by  the  broad  based  support  within  Congress  that  this 
legislation  has  received,  and  we  urge  this  Subcommittee  to  giye  positive  con- 
sideration to  such  a  legislative  remedy  to  prevent  further  erosion  of  Congress' 
intent  by  HEW. 

The  American  Osteopathic  Hospital  Association  views  the  action  to  eliminate 
the  8.5  percent  nursing  differential  as  unlawful  and  unjustified.  Our  Association 
is  unalterably  opposed  to  their  implementation  and  we  call  for  immediate  relief 
and  remedy  from  these  regulations.  We  urge  Congress  to  reverse  the  actions  of 
HEW  in  regard  to  this  matter. 

SCHEDULE  OF  LIMITS  ON  HOSPITAL  INPATIENT  GENERAL  ROUTINE  SERVICE  COSTS 

The  American  Osteopathic  Hospital  Association  and  its  member  hospitals  fully 
support  legitimate  efforts  to  encourage  cost-conscious,  efficient  management  of 
hospitals.  We  cannot  accept  the  premise,  however,  that  two  hospitals  of  similar 
bed  size  in  the  same  geographic  area  with  a  variation  in  costs  is  indicative  of  poor 
management  and  unreasonable  cost  in  one  of  those  hospitals.  Variations  in  costs 
between  hospitals  is  not  indicative  of  poor  management  or  inefficiency.  Differences 
in  size,  geographic  location,  nature  and  scope  of  services  provided,  the  mix  of 
patients — mix  by  age  group  as  well  as  by  diagnosis — the  educational  and  training 
programs  offered  by  the  hospital,  and  many  other  factors  can  affect  the  efficient 
delivery  and  cost  of  hospital  and  health  services. 

This  Association  supports  government  efforts  to  reduce  reimbursement  to 
institutions  where  it  can  be  shown  that  costs  are  unreasonable  and  the  result  of 
marked  inefficiencies  in  operation  or  conditions  of  excessive  services.  This  Asso- 
ciation cannot,  however,  accept  the  revision  in  the  schedule  of  limitations  on 
hospital  costs  under  Section  223  of  PL  92-603  as  published  in  the  Federal  Register, 
April  17,  1975  and  May  30,  1975. 

The  American  Osteopathic  Hospital  Association  is  in  sympathy  with  the 
concern  expressed  by  the  Senate  Committee  on  Finance  in  its  Report  on  the  Social 
Security  Amendments  of  1972: 

"*  *  *  when  the  high  costs  (from  hospitals)  flow  from  inefficiency  in  the 
delivery  of  needed  health  services  the  institution  should  not  be  shielded  from  the 
economic  consequences  of  its  inefficiency." 

The  determination  of  what  is  "reasonably  prudent  and  cost-conscious  manage- 
ment" is  the  issue  at  controversey.  It  has  been  our  experience  that  there  is  no 
logical  or  equitable  way  to  group  hospitals  in  order  to  determine  "reasonably 
prudent  and  cost-conscious  management".  The  methodology  by  which  hospitals 
are  classified  in  order  to  determine  the  level  at  which  they  will  be  reimbursed  for 
their  services  under  the  Medicare  Program  further  amplifies  this  problem.  The 
regulations,  effective  June  6,  1974,  that  set  the  Section  223  schedule  of  limits  at 
the  90th  percentile  is  a  case  in  point.  A  number  of  the  hospitals  that  were  excluded 
from  the  90th  percentile  grouping  will  be  included  in  the  80th  percentile  grouping. 
Recent  studies  estimate  that  as  many  as  12  percent  of  the  hospitals  in  this  country 
will  fall  above  the  80th  percentile  set  by  the  proposed  regulations  of  April  17,  1975. 
We  do  not  believe  that  12  percent  of  the  hospitals  in  this  country  are  being  mis- 
managed. And  we  have  not  seen  any  study  or  data  to  support  such  a  contention. 

Hospitals  whose  costs  are  above  the  limits,  are  automatically  assumed  by  the 
Social  Security  Administration  for  purposes  of  reimbursement  to  be  inefficiently 
run  and  unreasonably  managed.  The  American  Osteopathic  Hospital  Association 
takes  exception  to  the  conclusion  inferred  in  this  fact. 

The  situation  is  further  complicated  by  the  extremely  broad  bed  categories 
which  include  hospitals  with  101  beds  as  well  as  those  with  404  beds.  It  is  unreal- 
istic to  group  and  compare  institutions  of  101  beds  with  those  of  404  beds  without 
allowing  for  the  diversity  in  costs,  services  and  cost  factors. 

We  believe  the  system  to  group  hospitals  has  no  basis  in  reality  and  is  in  fact  an 
arbitrary  way  to  reduce  reimbursement  to  hospitals.  The  fact  that  the  groupings 
do  not  take  into  account  the  increased  cost  of  teaching  programs  in  many  hospitals 
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is  evidence  of  the  arbitrary  approach  to  grouping.  The  Social  Security  Administra- 
tion has  out  of  hand  dismissed  such  factors  as  teaching  and  educational  programs, 
patient  mix  and  a  hospital's  level  and  scope  of  services  as  "not  showing  promise 
of  any  significant  improvement  in  the  classification  system".  The  American 
Osteopathic  Hospital  Association  disagrees  with  this  conclusion. 

Our  preliminary  figures  indicate  that  about  12  osteopathic  hospitals  will  be 
adversely  affected  by  the  revised  schedule  of  limitations.  These  hospitals  stand 
to  have  reimbursement  from  the  Medicare  program  reduced  by  an  amount  between 
$1.1  million  and  $1.5  million. 

In  the  instances  in  which  these  monies  represent  legitimate  and  reasonable  costs, 
a  hardship  will  be  placed  on  those  institutions.  Those  institutions  will  be  forced 
to  either  curtail  services,  attempt  to  collect  those  monies  directly  from  Medicare 
beneficiaries,  or  pass  the  costs  on  to  self-pay  patients. 

The  regulations  provide  for  an  exception  process  in  which  an  institutional  pro- 
vider can  demonstrate  that  the  costs  which  exceed  the  applicable  limit  by  reason 
of  educational  activities  are  atypical  from  providers  in  the  comparison  group.  Past 
experience  has  clearly  demonstrated  that  this  type  of  exceptions  process  will  not 
protect  our  institutions  from  a  cumbersome,  lengthy  and  inequitable  process. 

We  urge  that  thoughtful  consideration  be  given  to  the  development  of  a  more 
timely  and  equitnble  process  for  exceptions  review.  Such  a  process  should  place 
the  responsibility  to  prove  an  institution's  costs  are  unreasonable  and  excessive 
on  the  part  of  government. 

For  all  of  the  above  reasons,  the  American  Osteopathic  Hospital  Association  is 
unalterably  opposed  to  the  implementation  of  the  revised  schedule  of  limitations 
on  hospital  costs  under  the  Medicare  program.  We  believe  the  revisions  to  be 
inequitable  and  unreasonable. 

We  therefore  recommend  that: 

1.  The  former  regulations  be  re-instated  with  a  more  appropriate  inflation  rate 
until  more  scientifically  determined  schedules  can  be  developed,  if  in  fact  they  are 
determined  to  be  necessary. 

2.  Any  groupings  of  hospitals  take  into  account  a  hospital's  size,  location, 
patient  mix,  level  and  scope  of  services,  extent  of  teaching  programs. 

3.  The  Social  Security  Administration  consult  with  major  provider  organiza- 
tions on  an  appropriate  and  equitable  methodology  to  group  hospitals. 

4.  The  Social  Security  Administration  undertake  a  positive  program  to  develop 
incentives  for  hospitals  to  participate  in  programs  which  have  proved  themselves 
to  be  effective  in  containing  hospital  costs,  including  prospective  payment  systems. 

UTILIZATION  REVIEW  PROCEDURES 

In  November  in  1974  there  were  published  by  the  Medicare  program  proposed 
new  regulations  to  affect  some  changes  in  the  Title  XVIII  and  Title  XIX  condi- 
tions of  participation  as  they  relate  to  utilization  review  within  institutional 
health  care  facilities.  This  Association  and  its  member  hospitals  have  for  many 
years  encouraged  the  development  of  quality  assurance  programs  within  hospitals. 
In  addition  our  hospitals  and  their  Association  have  consistently  supported  the 
concept  that  the  institution  has  a  responsibility  for  assuring  that  quality  health 
care  review  activity  is  carried  out  within  the  institution;  in  fact,  there  was  strong 
sentiment  among  some  of  our  members  that  the  Professional  Standards  Review 
Organization  proposal,  as  finally  adopted  under  Public  Law  92-603,  attempted  to 
remove  from  the  institution  a  function  that  is  clearly  the  responsibility  of  the 
institution  and  its  professional  staff. 

There  has  been  considerable  confusion  and  delay  in  the  implementation  of  the 
new  utilization  review  regulations  first  published  in  the  Federal  Register  on  No- 
vember 29,  1974.  The  actual  date  of  implementation  has  been  delayed  several 
times  and  has  been  made  more  tenuous  by  the  recent  preliminary  injunction  ruled 
by  a  Federal  District  Court  judge  in  Chicago. 

As  Medicare  certified  institutions,  osteopathic  hospitals  throughout  this 
country  have  complied  with  SSA  regulations  and  conditions  of  participation  under 
the  Medicare  program  including  the  utilization  review  aspects.  We  applaud  the 
continued  importance  attached  to  utilization  review  and  quality  assurance 
programs.  We  are  very  concerned,  however,  with  the  singular  approach  mandated 
by  the  Social  Security  Administration  and  the  Department  of  Health,  Education 
and  Welfare  in  reference  to  the  proposed  new  utilization  review  regulations.  We 
believe  that  the  adverse  impact  these  regulations  will  have  on  our  hospitals, 
particularly  smaller  and  rural  hospitals,  will  be  significant  and  will  add  to  the 
increasing  cost  of  health  care. 
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We  are  particularly  concerned  that  these  regulations  will  disproportionately 
impact  on  osteopathic  hospitals,  which  as  outlined  earlier  in  this  statement, 
tend  to  be  smaller  than  the  average  community  hospital  and  serve  a  larger  portion 
of  rural  communities  in  proportion  to  their  overall  numbers. 

The  two  issues  of  greatest  concern  to  our  hospitals  relate  to  their  ability  to  com- 
ply with  some  of  the  specific  requirements  of  the  regulations,  as  well  as  to  the  cost 
of  meeting  these  regulations. 

The  review  and  audit  functions  mandated  under  these  regulations  are  to  be 
performed  by  a  staff  committee  of  the  hospital  composed  of  two  or  more  physicians. 
The  committee  "shall  not  be  composed  of  medical  or  other  professional  personnel 
who  are  directly  responsible  for  the  care  of  the  patient  whose  carets  being  reviewed 
or  who  are  financially  interested  in  any  hospital".  This  presents  a  considerable 
difficulty  to  small  hospitals  which  oftentimes  have  very  small  medical  staffs  and 
a  limited  number  of  physicians  available  to  the  institution.  This  is  further  com- 
pounded in  many  osteopathic  hospitals  by  the  requirement  that  no  physician 
who  has  a  financial  interest  in  any  hospital  may  participate  in  the  review  and 
audit  functions. 

As  is  the  case  in  many  small  institutions,  many  if  not  all  of  the  physicians  on  a 
hospital's  medical  staff  are  involved,  in  one  form  or  another,  in  the  care  of  the 
patient.  Therefore  the  ability  for  that  institution  to  be  able  to  identify  two 
physicians  who  are  not  involved  in  the  medical  care  of  a  particular  patient  be- 
comes difficult.  In  correspondence  with  Representative  English,  HEW  Secretary 
Weinberger  has  suggested  that  a  "circuit  rider"  physician  could  satisfy  the 
disinterested  physician  requirement — that  is  presuming  that  the  circuit  rider 
physician  is  not  involved  in  the  care  of  the  particular  patient  being  reviewed  and 
does  not  have  financial  interest  in  any  institution.  The  Secretary  has  also  pointed 
out  that  there  are  other  options  available  to  the  hospital,  particularly  the  rural 
hospital,  to  comply  with  the  review  and  audit  functions. 

Quoting  from  the  April  22  letter  to  Congressman  English  the  Secretary  states : 
"The  Department  has  identified  a  number  of  possible  methods  which  might  be 
utilized  by  rural  hospitals  to  meet  the  new  utilization  review  requirements  and 
is  preparing  to  provide  every  possible  assistance  to  these  hospitals  in  their  com- 
pliance effort. 

Among  the  possible  suggestions  is  one  that  rural  hospitals  explore  the  develop- 
ment of  an  area  wide,  rather  than  a  facility-based,  arrangement  for  review  with 
other  physicians  and  facilities.  Such  an  arrangement  might  be  a  system  of  review 
established  by  the  state,  a  PSRO,  a  cooperative  plan  under  the  aegis  of  the  local 
medical  society,  or  one  undertaken  jointly  by  cooperation  among  institutions  in  a 
locality  or  area."  To  date  we  are  not  aware  of  any  material  from  the  Department 
of  Health,  Education,  and  Welfare  to  direct  or  aid  small  and  rural  hospitals  in 
this  important  function.  In  addition,  given  the  slower  than  expected  start  for 
PSRO's,  there  are  few,  if  any,  which  have  met  the  necessary  requirements  to 
allow  them  to  assume  this  function. 

Compounding  this  issue  for  osteopathic  hospitals  is  the  requirement  that  no 
physician  with  any  financial  interest  in  any  hospital  be  allowed  to  participate  in  the 
review  and  audit  functions.  Many  osteopathic  physicians  have  a  financial  interest 
in  a  hospital.  It  should  be  understood  that  most  osteopathic  hospitals  were 
founded  by  osteopathic  physicians  who  sought  a  place  in  which  to  practice  and 
sought  out  communities,  particularly  in  rural  and  semi-rural  areas,  that  were 
without  physicians  and  health  care  facilities  to  provide  health  care  to  them.  Thus 
it  is  not  inconceivable  in  some  communities  to  find  all  or  a  majority  of  the  physi- 
cians on  a  small  hospital's  medical  staff  to  have  a  financial  interest  in  that  particu- 
lar institution  or  in  another  institution.  Furthermore,  many  of  our  hospitals  are 
owned  or  operated  by  investor-owned  chains  of  health  care  facilities  and  it  is  con- 
ceivable that  many  osteopathic  physicians,  along  with  other  physicians,  hold  stock 
in  one  or  more  of  these  investor-owned  chains. 

Regarding  the  cost  of  implementing  this  program  in  hospitals,  although  specific 
data  has  not  been  able  to  be  gathered  on  this  matter,  we  are  aware  of  the  fact  that 
in  some  instances  the  paper  work  required  to  meet  these  regulations  results  in 
hospitals  adding  at  least  two  individuals  (oftentimes  a  registered  nurse  and  a 
clerical  person)  to  the  staff  of  the  hospital.  These  individuals  are  necessary  simply 
to  meet  the  requirements  under  these  regulations  for  Title  XVIII  and  Title  XIX 
patients. 

According  to  the  1974  figures  the  average  payroll  expense  per  full  time  equivalent 
personnel  in  an  osteopathic  hospital  was  $7,644.  If  every  hospital  were  required  to 
add  two  full  time  equivalent  individuals  to  handle  the  paper  work  for  this  program 
there  would  be  a  minimum  added  expense  of  $15,288  per  year  per  institution.  When 
this  is  multiplied  by  210  osteopathic  hospitals,  it  represents  in  excess  of  $3  million 
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annually  in  added  expense  for  osteopathic  hospitals  to  comply  with  the  utilization 
review  regulations  for  the  Medicare  and  Medicaid  beneficiaries.  Projecting  that 
$15,000  expense  per  hospital  over  more  than  5,000  community  hospitals  throughout 
the  country  results  in  the  staggering  amount  of  $75  million  to  be  added  to  the  cost 
of  operating  the  Medicare  and  Medicaid  programs. 

Put  another  way,  one  small  hospital  in  rural  Kansas  has  estimated  that  the  cost 
of  complying  with  the  utilization  review  regulations  will  impact  on  that  hospital  at 
the  rate  of  an  additional  $5  per  patient  day. 

It  is  the  position  of  this  Association  that  this  is  a  cost  directly  attributable  to 
the  Title  XVIII  and  Title  XIX  programs  and  therefore  should  be  borne,  in  their 
totality  by  those  programs.  Unfortunately,  the  Department  of  Health,  Education, 
and  Welfare  does  not  agree  with  our  logic  on  this.  SSA  recognizes  its  proportionate 
cost  of  that  added  expense  but  argues  that  this  kind  of  program  is  one  which  should 
be  undertaken  by  the  hospital  for  all  hospital  patients  and  the  costs  therefore 
distributed  among  all  patients. 

The  Social  Security  Administration  has  not  recognized  the  full  cost  impact  such 
regulations  will  have  on  hospitals.  Contending  that  such  a  utilization  review 
program  is  one  any  "quality"  hospital  would  have,  SSA  believes  the  additional 
costs  could  be  "absorbed"  by  the  hospital.  This  kind  of  unreasonable  and  illogical 
position  seems  totally  contrary  to  the  philosphy  and  thinking  of  SSA  in  regard  to 
other  issues  such  as  the  8.5  percent  nursing  differential  and  the  revised  schedule  of 
limitations  on  hospital  costs. 

While  we  do  not  argue  the  necessity  and  value  of  a  utilization  review  program  for 
all  patients,  we  do  not  believe  that  the  specific  requirements,  paper  work  and 
resultant  cost  to  hospitals  would  be  necessary  if  the  hsopital  were  allowed  to 
implement  other  equally  effective  alternatives  to  utilization  review  and  medical 
audit. 

The  apparent  confusion  that  implementation  of  these  regulations  has  caused 
within  HEW  is  another  matter  of  deep  concern  to  this  Association.  Initial  explana- 
tory information  and  guidelines  which  emanated  from  the  various  departments 
and  bureaus  within  HEW  were  late,  confusing  and  at  times  contradictory.  The 
fact  that  implementation  of  these  regulations  has  been  pushed  back  until  July, 
while  HEW  has  still  to  issue  more  specific  guidelines  and  directions  and  alterna- 
tives available  to  smaller  and  rural  hsopitals,  is  indicative  of  a  program  that  was 
not  fully  and  appropriately  planned  and  executed. 

Hospitals  are  still  waiting  for  guidelines  on  norms,  criteria  and  standards  to  be 
developed  and  used  by  the  hospital's  medical  staff  in  establishing  admissions  and 
length-of-stay  review  criteria.  These  recommended  guidelines  have  been  promised 
by  the  Secretary  of  HEW  for  several  months  and  they  are  essential  for  hospital 
compliance  with  the  regulations.  Osteopathic  hospitals  are  confronted  with  an 
additional  problem  in  this  regard — the  promised  guidelines  are  being  developed  by 
the  American  Medical  Association.  Osteopathic  hospitals  will  have  to  rework  these 
guidelines  to  take  into  account  the  uniqueness  of  osteopathic  medicine  as  identified 
in  admission  diagnoses  and  treatment  standards. 

In  addition,  it  is  the  position  of  this  Association  that  SSA,  the  Department  of 
Health,  Education  and  Welfare  and  the  Congress  need  to  be  more  sensitive  to  the 
difference  in  hospitals.  The  average  size  hospital  is  some  areas  of  this  country  is 
smaller  than  the  national  average.  For  example,  while  the  national  average  size 
community  hospital  is  155  beds,  the  average  number  of  beds  in  a  community  hos- 
pital in  Kansas  is  only  86  beds.  In  New  Mexico  the  average  number  of  beds  in  a 
community  hospital  is  88  beds;  Oklahoma  94  beds;  Texas  104  beds;  Iowa  119  beds; 
Colorado  126  beds;  Arizona  136  beds;  and  West  Virginia  144  beds. 

Stated  another  way  we  believe  that  the  development  and  implementation  of 
regulatory  provisions  to  implement  Title  XVIII  need  to  be  developed  with  the 
thought  in  mind  that  they  will  impact  on  different  size  institutions  in  different 
ways.  Perhaps  consideration  should  be  given  to  the  development  of  separate 
regulations  depending  on  the  size  and  location  of  the  hospital  and  its  scope  of 
services.  It  is  important  to  reiterate  that  the  American  Osteopathic  Hospital 
Association  supports  continuing  efforts  to  improve  the  quality  of  health  care  in  all 
of  our  institutions  throughout  this  country.  We  support  efforts  of  quality  control 
and  we  support  the  development  of  suggested  mechanisms  to  perform  utilization 
review,  medical  audit,  preadmission  certification  and  other  programs  which  will 
assure  the  continued  delivery  of  high  quality  health  care.  We  are  deeply  concerned, 
however,  with  the  impact  of  the  proposed  utilization  review  regulations  will  have 
on  our  hospitals,  particularly  those  in  smaller  and  more  rural  communities  and  we 
urge  this  Committee  and  the  Congress  to  give  more  specific  direction  to  HEW  to 
prevent  a  high  handed,  overly  bureaucratic  approach  to  the  implementation  of 
programs  at  issue. 
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GEOGRAPHIC  LOCATION  OF  OSTEOPATHIC  HOSPITALS 
APPENDIX  A 
[AOHA  active  member;  AOHA  associate  member] 


Hospital                                                           City  and  state  Population 

Mesa  General  Hospital                                                         Mesa,  Ariz     62,853 

N.H.E.  Community  Hospital                                                   Phoenix,  Ariz   581,  562 

Phoenix  General  Hospital    do   581,  562 

Tuscon  General  Hospital                                                     Tuscon,  Arizona   262,933 

Eisenhower  Hospital,  Osteopathic                                            Colorado  Springs,  Colo   135,  060 

Rocky  Mountain  Hospital                                                    Denver,  Colo  1   514,678 

Valley  View  Hospital  &  Medical  Center    do   514, 678 

Grand  Junction  Osteopathic  Hospital   Grand  Junction,  Colo    20, 170 

Memorial  Hospital  Greeley,  Colo   38, 902 

Longmont  United  Hospital                                                   Longmont,  Colo   23,209 

Riverside  Hospital    Wilmington,  Del   80,  386 

Las  Olas  General  Hospital.                                                  Fort  Lauderdale,  Fla   139,  590 

West  Broward  Hospital    _.   do    139,  590 

Daytona  Beach  General  Hospital  Holly  Hill,  Fla..    8, 191 

Community  Hospital  of  South  Broward                                    Hollywood,  Fla   106,873 

Jacksonville  General  Hospital.   Jacksonville,  Fla    528,865 

Sun  Coast  Hospital                                                          Largo,  Fla   22, 031 

Northwest  Hospital                                                            Miami,  Fla    334,859 

Westchester  General  Hospital  do   334, 859 

Osteopathic  General  Hospital                                                North  Miami  Beach,  Fla   87,072 

Orlando  General  Hospital  Orlando,  Fla   99,006 

Ormond  Beach  Osteopathic  Hospital  Ormond  Beach,  Fla   14,  063 

Metropolitan  General  Hospital                                              Pinellas  Park,  Fla   22,  287 

Doctors  General  Hospital  ..  Plantation,  Fla    23,  523 

St.  Petersburg  Osteopathic  Hospital  St.  Petersburg,  Fla   216,  232 

Good  Samaritan  Hospital  of  Tampa  Tampa,  Fla   277,  767 

Tampa  Osteopathic  Hospital  do   277,  767 

Community  Hospital  of  the  Palm  Beaches  West  Palm  Beach,  Fla   57,  375 

Powder  Springs  Hospital                                                        Powder  Springs,  Ga   2,  559 

Doctors  Hospital  Tucker,  Ga    O) 

Chicago  Osteopathic  Hospital                                               Chicago,  III   3,  366, 957 

Ottawa  General  Hospital                                                    Ottawa,  III     18,  716 

Wirth  Osteopathic  Hospital  Oakland  City,  Ind   3,  289 

South  Bend  Osteopathic  Hospital    South  Bend,  Ind    125,  580 

Davenport  Osteopathic  Hospital   Davenport,  Iowa..    98,  469 

Des  Moines  General  Hospital     Des  Moines,  Iowa   200,  587 

Manning  General  Hospital                                                  Manning,  Iowa   1,656 

Gordon  Memorial  Hospital      Sioux  City,  Iowa   85,925 

Gleason  Community  Osteopathic  Hospital                                    Learned,  Kans    4,567 

Wellington  Hospital  &  Clinic   Wellington,  Kans   8,  072 

Osteopathic  Hospital  of  Wichita    Wichita,  Kans     276,  554 

James  A.  Taylor  Osteopathic  Hospital                                      Bangor,  Maine   33, 168 

Osteopathic  Hospital  of  Maine                                                Portland,  Maine   65, 116 

Waterville  Osteopathic  Hospital    Waterville,  Maine   18, 192 

Huntington  General  Hospital                                                  Boston,  Mass   641,071 

Lakeview  General  Hospital                                                    Battle  Creek,  Mich   38,  391 

Bay  Osteopathic  Hospital.    Bay  City,  Mich   49,  449 

Belding  Community  Hospital   Belding,  Mich   5, 121 

Unity  Hospital.                                                                  Buchanan,  Mich   4,645 

Carson  City  Hospital.                                                          Carson  City,  Mich   1,217 

Clare  Osteopathic  Hospital                                                       Clare,  Mich   2,639 

Art  Centre  Hospital  Osteopathic                                               Detroit,  Mich   1,  511, 482 

Detroit  Osteopathic  Hospital.   do   1,  511,  482 

Martin  Place  Hospital— West    do   1,  511, 482 

Northwest  General  Hospital     do   1,  511, 482 

Zieger  Osteopathic  Hospital      do   1,  511,  482 

Botsford  General  Hospital                                                     Farmington,  Mich   13,337 

Flint  General  Hospital                                                         Flint,  Mich   193, 317 

Flint  Osteopathic  Hospital   do   193,  317 

Garden  City  Osteopathic  Hospital. _.     Garden  City,  Mich   41,  864 

Grand  Rapids  Osteopathic  Hospital    Grand  Rapids,  Mich..    197,  649 

Jackson  Osteopathic  Hospital.   Jackson,  Mich   45,484 

Lansing  General  Hospital     Lansing,  Mich   131,546 

Martin  Place  Hospital— East                                                  Madison  Heights,  Mich   38,599 

Harrison  Community  Hospital                                                Mount  Clemens,  Mich   20,476 

Mount  Clemens  General  Hospital    do   20,  476 

Muskegon  General  Hospital                                                 Muskegon,  Mich   44,631 

Butler  Memorial  Hospital                                                     Muskegon  Heights,  Mich   17,304 

Memorial  Hospital  of  Manistee  County      Onekama,  Mich   1,174 

Pontiac  Osteopathic  Hospital..                                              Pontiac,  Mich   85,279 

Saginaw  Osteopathic  Hospital  Saginaw,  Mich   91,  849 

Sheridan  Community  Hospital  Sheridan,  Mich   684 

Mecosta  Memorial  Hospital  Stanwood,  Mich   272 

Traverse  City  Osteopathic  Hospital  Traverse  City,  Mich   8,  048 

Riverside  Osteopathic  Hospital  Trenton,  Mich   24, 127 

Bi-County  Community  Hospital  Warren,  Mich   179,  260 

Cameron  Community  Hospital  Cameron,  Mo   3,  960 

South  Barry  County  Memorial  Hospital                                    Cassville,  Mo   1,  910 

Chaffee  General  Hospital.      Chaffee,  Mo    2,763 
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GEOGRAPHIC  LOCATION  OF  OSTEOPATHIC  HOSPITALS— Continued 
APPENDIX  A— Continued 
[AOHA  active  member;  AOHA  associate  member] 


Hospital                                                            City  and  state  Population 

Golden  Valley  Memorial  Hospital                                          Clinton,  Mo   7,  504 

Mineral  Area  Osteopathic  Hospital                                         Farmington,  Mo   6,  590 

Charles  E.  Still  Osteopathic  Jefferson  City,  Mo   32, 407 

Oak  Hill  Hospital                                                           Joplin,  Mo   39,  256 

Doctors  Hospital  of  Kansas  City                                            Kansas  City,  Mo   507,  087 

Kansas  City  College  of  Osteopathic  Medicine/Center  for  Health  do     507,087 

Service. 

Lakeside  Hospital  do   507,087 

Northeast  Osteopathic  Hospital  do   507,  087 

Plaza  Hospital  do   507,087 

Laughlin  Hospital  &  Clinic                                                   Kirksville,  Mo   15,  560 

Kirksville  Osteopathic  Hospital                                             Kirksville,  Mo   15,  560 

Mansfield  Community  Hospital                                             Mansfield,  Mo   1, 193 

Scotland  County  Memorial  Hospital                                        Memphis,  Mo   2,081 

Community  Memorial  Hospital                                               Moberly,  Mo   12,988 

Axtell  Osteopathic  Hospital                                                 Princeton,  Mo   1,  265 

Normandy  Osteopathic  Hospital  St.  Louis,  Mo   622,  236 

Springfield  General  Osteopathic  Hospital  Springfield,  Mo   120,096 

Cardwell  Memorial  Osteopathic  Hospital  Stella,  Mo   188 

Cherry  Hill  Medical  Center  Cherry  Hill,  N.J   64,  395 

West  Essex  General  Hospital                                               Livingston,  N.J   3, 633 

Riverdell  Hospital                                                           Oradell,  N.J   8,  903 

Saddle  Brook  General  Hospital  Saddle  Brook,  N.J   15,  903 

John  F.  Kennedy  Memorial  Hospital  Stratford,  N.J   9,801 

Washington  Memorial  Hospital  Turnersville,  N.J   O) 

Memorial  General  Hospital                                                   Union,  N.J   58,537 

Rancocas  Valley  Hospital                                                     Willingboro,  N.J     45, 108 

Albuquerque  General  Hospital  Albuquerque,  N.  Mex   243,751 

University  Heights  Hospital  do    243,  751 

Belen  General  Hospital                                                       Belen,  N.  Mex   4,823 

Memorial  Osteopathic  Hospital                                               Roswell,  N.  Mex   33,  908 

Interboro  General  Hospital                                                   Brooklyn,  N.Y   7,  893,  956 

LeRoy  Hospital  (division  of  the  Osteopathic  Hospital  &  Clinic  of  New   New  York  City,  N.Y    7,  893,  956 

York). 

Community  Hospital  &  Nursing  Home                                     Roscoe,  N.Y   (O 

Massapequa  General  Hospital  Seaford,  Long  Island   17,  508 

Sheridan  Park  Hospital  Tonawanda,  N.Y   21,922 

Bay  View  Hospital                                                          Bay  Village,  Ohio   18, 163 

Otto  C.  Epp  Memorial  Hospital                                               Cincinnait,  Ohio   452,  524 

Brentwood  Hospital  Cleveland,  Ohio   750,903 

Doctors  Hospital  Columbus,  Ohio   539,  677 

Green  Cross  General  Hospital                                              Cuyahoga  Falls,  Ohio   49,  678 

Grandview  Hospital                                                         Dayton,  Ohio   243,  601 

East  Liverpool  Osteopathic  Hospital                                        East  Liverpool,  Ohio   20,  020 

Selby  General  Hospital                                                        Marietta,  Ohio   16,  861 

Doctors  Hospital  of  Stark  County                                            Massillon,  Ohio   32,  539 

Northeastern  Ohio  General  Hospital                                        North  Madison,  Ohio   6,  882 

Wayne  General  Hospital                                                    Orrville,  Ohio   7,  408 

Richmond  Heights  General  Hospital                                        Richmond  Heights,  Ohio   9,220 

Sandusky  Memorial  Osteopathic  Hospital  Sandusky,  Ohio    32,  784 

Parkview  Hospital                                                          Toledo,  Ohio     383,  818 

Community  Hospital  of  Warren  Warren,  Ohio   63,  494 

Warren  General  Hospital  do     63,494 

Youngstown  Osteopathic  Hospital  Youngstown,  Ohio   139,  788 

Afton  Memorial  Hospital  Afton,  Okla   1,  064 

Enid  Memorial  Hospital                                                       Enid,  Okla   44,008 

Bradshaw  Memorial  Osteopathic  Hospital                                 Miami,  Okla   13,  880 

Hillcrest  Osteopathic  Hospital  Oklahoma  City,  Okla   366,  481 

Grandview  Osteopathic  Hospital                                            Ponca  City,  Okla   25,940 

Moots  Osteopathic  Hospital                                                 Pryor,  Okla   7,  057 

Oklahoma  Osteopathic  Hospital  Tulsa,  Okla     331,  638 

Forest  Glen  Hospital                                                        Canyonville,  Oreg   1,  008 

Crater  General  Hospital  Central  Point,  Oreg   4,  004 

Valley  Lane  Hospital                                                          Eugene,  Oreg   76,  346 

Forest  Grove  Community  Hospital                                           Forest  Grove,  Oreg   8,  275 

Eastmoreland  General  Hospital                                               Portland,  Oreg   382,619 

Allentown  Osteopathic  Hospital  Allentown,  Pa   109,  527 

Delaware  Valley  Hospital                                                   Bristol,  Pa   12,  085 

Clarion  Osteopathic  Community  Hospital  Clarion,  Pa   6,  095 

Doctors  Osteopathic  Hospital                                               Erie,  Pa   129, 231 

Erie  Osteopathic  Hospital  do   129, 231 

Shenango  Valley  Osteopathic  Hospital                                     Farrell,  Pa   11,  022 

Bashline  Hospital   Grove  City,  Pa   8,312 

Community  General  Osteopathic  Hospital                                 Harrisburg,  Pa    68, 061 

Lancaster  Osteopathic  Hospital                                              Lancaster,  Pa   57,690 

Dr.  Norman  Lazin  Nose  &  Throat  Hospital                                Lebanon,  Pa   28,  572 

Suburban  General  Hospital                                                 Norristown,  Pa    38, 169 

West  Allegheny  Hospital  Oakdale,  Pa    1, 614 

Hospital  of  Philadelphia  College  of  Osteopathic  Medicine— Frederic  Philadelphia,  Pa   1,948,609 

H.  Barth  Pavillion. 
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GEOGRAPHIC  LOCATION  OF  OSTEOPATHIC  HOSPITALS— Continued 
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Hospital 


City  and  state 


Population 


Metropolitan  Hospital   

Parkview  Hospital  

Tri-County  Hospital  

Troy  Community  Hospital  

Memorial  Osteopathic  Hospital  

Cranston  General  Hospital  Osteopathic... 

Community  Memorial  Hospital  

Northwest  General  Hospital  

Chesemore  Clinic  &  Hospital  

Southwest  Osteopathic  Hospital  

Fannin  County  Hospital  

Comanche  Community  Hospital  

Commerce  Medical  &  Surgical  Center  

Corpus  Christi  Osteopathic  Hospital  

Dallas  Osteopathic  Hospital  

East  Town  Osteopathic  Hospital  

Oak  Cliff  Community  Hospital  

Stevens  Park  Osteopathic  Hospital  

Denton  Osteopathic  Hospital  

Concho  County  Hospital  

Campbell  &  5th  Street  Hospital  

Tigua  Genera!  Hospital  

Doctors  Community  Hospital  

Fort  Worth  Osteopathic  Hospital  

White  Settlement  Hospital  

Grand  Prairie  Community  Hospital  

Groom  Memorial  Hospital  

Doctors  Hospital   

Do  

Eastway  General  Hospital    

Gulfway  General  Hospital  .  

Northeast  Memorial  Hospital  of  Houston . 

Yale  Clinic  &  Hospital  

Hurst  General  Hospital  

Lubbock  Osteopathic  Hospital  

Rutherford  General  Hospital  

Mineola  General  Hospital  

Mt.  Pleasant  Hospital  &  Clinic  

San  Antonio  Osteopathic  Hospital  

Martin  County  Hospital  District  

Doctors  Memorial  Hospital  

Standring  Memorial  Osteopathic  Hospital. 

Walo  General  Hospital  

Sunnyside  General  Hospital  

New  Valley  Osteopathic  Hospital  

Marshall  Community  Hospital  

Frank  E.  Pick  Memorial  Hospital  

Weirton  Osteopathic  Hospital  

Wellsburg  Eye  &  Ear  Clinic  

Lakeview  Hospital  

Northwest  General  Hospital  

New  Berlin  Memorial  Hospital  

City  Hopsital  


 do  

 do  

Springfield,  Pa  

Troy,  Pa.   - 

York,  Pa   

Cranston,  R.I  ^ 

Sturgis,  S.  Dak  

Knoxville,  Tenn  

Paris,  Tenn  

Amarillo,  Tex  

Bonham,  Tex  

Comanche,  Tex  

Commerce,  Tex  

Corpus  Christi,  Tex  

Dallas,  Tex  

 do  

 do  

 do  

Denton,  Tex  

Eden,  Tex  

El  Paso,  Tex  

 do  

Euless,  Tex  

Fort  Worth,  Tex  

 do  

Grand  Prairie,  Tex  

Groom,  Tex  

Groves,  Tex  

Houston,  Tex  

 do  

 do  

 do  

 do  

Hurst,  Tex  

Lubbock,  Tex  

Mesquite,  Tex  

Mineola,  Tex  

Mt.  Pleasant,  Tex  

San  Antonio,  Tex  

Stanton,  Tex  

Tyler,  Tex  

Seattle,  Wash  

 do  

Sunnyside,  Wash  

Yakima,  Wash  

Moundsville,  W.  Va  

South  Charleston,  W.  Va. 

Weirton,  W.  Va  

Wellsburg,  W.  Va  

Milwaukee,  Wis  

 do  

New  Berlin,  Wis  

River  Falls,  Wis  


1,  948,  609 
1,  948,  609 
2,446 
1,563 
50,  335 
73,  037 
4,  536 
174,  587 
9,  892 
127,  447 

7,  698 
3,933 
9,  534 

204,  525 
844,  401 
844,  401 
844,  401 
844,  401 
39,917 
1,315 
322,  316 
322,316 
19,316 
393,  476 
393,  476 
50,  904 
753 
18,  043 
1,  232,  802 
1,  232,  802 
1,  232,  802 
1,232,802 
1,232,  802 
27,  233 
149, 158 
55, 159 
3,926 

8,  877 
654, 153 

2,117 
57,  832 
503,  831 
530,  831 

6,751 

45,  588 
13,  560 
16,  333 
27,131 

46,  000 
717,  099 
717,  099 

29,937 
7,  238 


Mr.  Rostenkowski.  Thank  you. 
Sister  Harney? 

STATEMENT  OP  SISTER  MARY  KIERNAN  HARNEY 


Sister  Harney.  I  am  Sister  Mary  Kiernan  Harney,  chairman  of 
the  board  of  trustees  of  the  Catholic  Hospital  Association. 

We  also  have  a  written  statement  which  we  would  like  to  have  made 
a  part  of  the  record. 

Mr.  Rostenkowski.  Without  objection,  Sister,  your  entire  state- 
ment will  be  included  in  the  record. 

Sister  Harney.  We  do  represent  nearly  900  hospitals  which  include 
specialty  as  well  as  general  hospitals.  Our  hospitals  serve  all  areas 
of  the  country  and  184  of  these  are  the  only  hospitals  serving  the 
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community  in  which  they  are  located.  My  personal  perspective  is  that 
of  a  former  hospital  administrator,  a  nurse  involved  in  direct  patient 
care,  a  nurse-educator.  I  currently  serve  as  a  board  member  of  four 
hospitals  ranging  in  size  from  75  beds  to  450  beds. 

I  do  not  wish  to  repeat  points  that  have  already  been  very  ade- 
quately made  but  only  to  stress  a  couple  of  points  from  that  particular 
perspective.  Certainly  the  nursing  intensive  factor  is  a  valid  factor. 
Older  patients  do  require  greater  care  and  more  time-consuming 
care.  Physical  disability ,  disorientation,  declining  strength,  and 
inability  to  ask  for  what  they  need  all  complicate  the  problem. 
Many  times  the  diagnosis  of  the  older  patient — often  an  orthopedic 
diagnosis  or  a  stroke  resulting  in  paralysis — requires  the  presence  of 
two  people  to  perform  many  procedures.  Reality  orientation  requires 
constant  effort  and  planned  programs.  It  even  takes  longer  to  express 
concern  and  compassion  when  vision  and  hearing  problems  complicate 
the  simplest  of  procedures. 

Mr.  Bromberg  made  the  point  very  clearly  regarding  the  regulations 
which  require  hospitals  to  enforce  rules  on  physicians  when  we  have 
no  effective  way  of  imposing  a  sanction  on  the  physician.  That  has 
been  an  increasingly  frustrating  factor  in  hospital  administration 
during  recent  years. 

Regarding  utilization  review,  I  would  like  to  make  a  plea  that  we 
build  on  the  strengths  that  already  exist  in  the  health  care  delivery 
system  in  this  country.  Great  strides  have  been  made  in  the  review  of 
quality  patient  care  through  the  organized  medical  staffs  of  many  of 
our  hospitals.  Many  governing  boards  have  seen  clearly  their  respon- 
sibility to  call  the  medical  staff  to  accountability  on  this  point.  At  the 
governing  board  meetings  of  many  of  them  the  presentation  of  the 
results  of  medical  audit  has  as  prominent  a  place  on  the  agenda  as  do 
the  results  of  the  fiscal  audit. 

When  medicare  came  in  we  layered  fiscal  audit  upon  fiscal  audit. 
Hospitals  had  their  own  internal  auditing  system.  Most  of  them  were 
audited  by  outside  auditors.  Then  came  the  Blue  Cross  audit,  and 
then  the  medicare  audit,  and  we  frequently  had  audits  by  the  State 
program,  such  as  compensation  for  crippled  children  program,  et 
cetera. 

I  hope  we  don't  layer  medical  audit  upon  medical  audit.  This 
would  lose  the  advantages  of  the  current  quality  control  programs  in 
hospitals  by  saying,  "If  the  Government  is  going  to  do  it,  we  will  let 
them  do  it  and  we  will  stop  doing  it." 

Today  we  have  very  effective  systems  operating  in  many  hospitals. 
I  would  not  like  to  lose  these.  Voluntary  physicians'  hours  given  freely 
as  members  of  an  organized  medical  staff  and  as  seen  as  a  professional 
responsibility  for  peer  review  will  not  be  given  voluntarily  when  they 
are  required  by  a  Government-mandated  program. 

I  did  a  quick  calculation  on  a  very  conservative  basis  figuring  that 
ultilization  review  would  require  a  physician  in  every  hospital  for  at 
least  a  portion  of  the  working  day.  I  used  8,000  hospitals  and  5  hours 
a  day  and  a  conservative  figure  of  $30  an  hour  for  the  doctor's  time 
and  I  got  $1,200,000  a  day  for  utilization  review. 

I  am  not  sure  that  that  is  the  best  way  to  spend  our  money  to 
improve  the  quality  of  care. 

Thank  you  very  much. 
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[The  prepared  statement  follows:] 

Statement  of  the  Catholic  Hospital  Association 

I  am  Sister  Mary  Maurita  Sengelaub,  RSM,  President  of  the  Catholic  Hospital 
Association,  1438  South  Grand  Boulevard,  St.  Louis,  Missouri,  63104.  The  Catho- 
lic Hospital  Association  represents  nearly  900  member  institutions,  including 
long-term,  rehabilitation,  psychiatric,  maternity  and  pediatric,  cancer  and  719 
personal  and  associate  members.  These  institutions  are  owned,  operated  or  spon- 
sored through  the  auspices  of  the  Roman  Catholic  Church.  I  might  add  that  I 
speak  as  a  former  hospital  administrator  and  nurse  involved  in  direct  patient  care 
and  also  as  nurse  educator. 

We  support  the  delineation  of  the  points  of  concern  propounded  by  the  American 
Hospital  Association.  We  would,  however,  like  to  highlight  and  summarize  areas 
of  injustice  and  inconsistencies  as  we  see  them.  We  can  sum  up  at  the  outset  by 
saying  that  it  appears  that  the  government  is  guilty  of  duplication  of  effort,  con- 
tradiction, miscalculation  and  bureaucratic  fiat. 

8.5  PERCENT  NURSING  SALARY  COST  DIFFERENTIAL 

The  Congress'  clear  intent  in  the  Medicare-Medicaid  programs  wzs  that  reim- 
bursements should  be  based  on  reasonably  established  costs.  Secondly,  one  cate- 
gory of  patients  was  not  to  subsidize  others. 

Because  of  the  commitment  of  thousands  of  Sisters,  Preists  and  laity  to  the  com- 
passionate care  of  the  poor,  the  elderly  and  the  disabled,  and  the  critically  ill,  we 
entered  into  the  Social  Security  Act  with  the  desire  to  cooperate  with  government. 

It  is  our  opinion  that  the  institutional  care  of  the  elderly  does  require  additional 
personnel  because  of  the  varying  degrees  df  physical  disability,  disorientation,  de- 
clining strength,  and,  in  many  cases,  almost  complete  inability  to  request  assist- 
ance in  carrying  out  the  activities  of  daily  living  and  attending  to  personal  physical 
needs.  Thus  the  patient  takes  longer  to  eat,  to  bathe,  to  walk,  and  to  attend  to 
such  bodily  functions  as  proper  elimination.  Often  these  patients  are  affected  by 
paralysis,  partial  or  complete,  which  requires  the  attendance  of  two  persons 
instead  of  one  to  effectively  minister  to  them. 

Because  of  declining  cellular  life  in  body  tissues,  these  patients  are  more  sus- 
ceptible for  example  to  upper  respiratory  diseases,  to  bed  sores  and  fractures  of 
the  limbs.  Surgery,  when  required,  because  of  this  general  debilitation  slows  down 
recovery  and  thus  tends  to  increase  the  length  of  stay.  All  of  these  factors  con- 
tribute to  substantially  more  nursing  hours  of  care  per  patient  as  well  as  general 
supervision;  hence,  an  increased  cost  for  rendering  such  care. 

Elimination  of  full  reimbursement  for  the  care  of  those  65  years  or  older  will 
definitely  create  the  necessity  to  shift  the  cost  of  care  of  the  elderly  from  the 
Medicare  program  to  other  programs  and  the  private  paying  patient.  This  will 
create  a  serious  community  relations  problem  for  our  hospitals. 

UTILIZATION  REVIEW 

The  UR  regulations  timetable  illustrates  an  obvious  conflict  and  potential 
contradictions.  The  hospital  field  has  received  informal  assurances  that  once  a 
conditional  PSRO  is  established  all  other  review  mechanisms  will  be  waived. 
Should  not  this  anomaly  be  settled  before  hospitals  proceed  to  gear  for  the  UR 
program  which  may  prove  to  be  initially  inadequate  and  ultimately  unnecessary? 
Further,  the  new  regulations  allow  state  UR  programs  to  be  recognized  superior 
to  the  federal.  Should  hospitals  in  states  which  have  superiority  waiver  requests 
before  HEW  has  to  duplicate  UR  reviews  of  the  state  and  federal?  And  what  is 
even  more  astounding  is  that  once  waiver  requests  are  announced,  some  states 
will  continue  two  review  mechanisms  with  data  not  transferable  between  either! 
Is  this  not  inefficiency  which  the  government  purports  to  want  to  eliminate! 
Is  this  the  government's  idea  of  cost  containment? 

Another  concern  is  the  prohibition  against  anyone  having  a  "financial  interest" 
in  the  hospital,  the  definition  of  which  is  so  broad  as  to  almost  preclude  anyone 
having  a  remote  interest  in  the  hospital  from  participating  in  a  UR  review 
committee. 

I  simply  summarize  by  saying  that  it  appears  that  in  all  the  Administration 
regulations  discussed  today  there  is  nothing  consistent  about  them  save  their  own 
inconsistency.  How  are  we  in  the  health  care  field  to  deliver  needed  health  services 
to  all  of  our  patients?  This  is  clearly  contrary  to  the  intent  of  the  law.  I  call  this 
shift  in  intent  a  gross  injustice  on  the  part  of  the  government.  This  is  even  graver 
if  the  intention  of  government  is  to  cut  federal  costs  without  seeking  other  ways 
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to  finance  the  care  of  the  elderly  and  give  them  the  humane,  compassionate  care 
and  concern  due  to  them  because  of  the  dignity  of  their  being  and  the  contributions 
which  they  have  made  individually  and  collectively  to  this  great  nation  of  ours. 

We  certainly  feel  that  SSA's  proposed  elimination  of  the  nursing  salary  cost 
differential  is  purely  and  simply  bureaucratic  fiat.  There  is  no  data  to  support  their 
decision.  It  is  another  of  their  attempts  to  improve  the  federal  budget  picture.  We 
certainly  sympathize  and  also  want  to  help  to  improve  that  condition  but  not  at 
the  expense  of  patients  and  of  our  institutions. 

PUBLIC  LAW  92-603 — SECTIONS  223  ;  224 

The  action  by  SSA  in  redefining  reasonable  cost  limitations  is  clearly  arbitrary 
and  capricious.  The  Congress  recognized  that  to  determine  levels  of  reimburse- 
ment for  the  multifarious  sizes  and  configurations  of  hospitals  could  not  be  done 
simplistically.  The  Congress,  in  report  language,  enumerated  some  of  the  criteria. 
Yet  SSA  has  disregarded  these  and  has  chosen  hospital  groupings  based  essentially 
on  bed  size  and  whether  it  is  metropolitan  or  non-metropolitan.  Catholic  hospitals 
are  larger  (by  bed  capacity)  on  the  average  (average  241  beds),  yet  one-third  of 
these  are  located  in  isolated  or  non-metropolitan  areas.  For  the  SSA  to  ignore 
significant  variations  in  the  kinds  and  scope  of  health  services  offered  by  our 
hospitals  makes  it  difficult  for  us  to  get  a  clear  picture  of  where  the  government 
is  going.  It  appears  obvious  to  us  that  HEW  and  SSA  do  nor  have  a  clear  picture 
of  where  the  Congress  was  going. 

Lastly,  I  cannot  make  this  final  point  too  strongly!  Management  in  our  facilities 
is  mired  in  this  morass  of  complexity  which  diverts  their  energies  and  attention 
from  what  they  are  all  about — treating  sick  people! 

Mr.  Rostenkowski.  Thank  you  very  much. 

STATEMENT  OF  CHARLES  D.  PHILLIPS 

Mr.  Phillips.  I  am  Charles  E.  Phillips,  president  of  the  American 
Protestant  Hospital  Association. 

We  have  submitted  a  written  statement  that  I  request  be  included 
in  the  record  of  the  committee. 

Mr.  Rostenkowski.  The  entire  statement  will  be  printed  in  the 
record,  Mr.  Phillips. 

Mr.  Phillips.  The  American  Protestant  Hospital  Association 
represents  some  230  member  institutions  and  agencies  which  are 
operated  on  behalf  of  Protestant  religious  organizations  in  this 
country  and  1,600  permanent  members. 

Since  other  witnesses  have  spoken  to  the  other  issues  being  addressed 
by  this  hearing,  and  because  certain  examples  that  I  have  submitted 
as  a  part  of  our  written  statement  deal  specifically  with  the  S%- 
percent  nursing  differential,  I  would  like  to  call  them  to  the  attention 
of  the  committee,  sir. 

The  letter  from  Mr.  David  Johannides,  president  of  Central 
Washington  Health  Services,  indicates  that  changes  in  the  nursing 
differential  would  mean  a  drop  of  $15,000  in  medicare  reimbursement 
in  a  given  year.  It  also  means,  therefore,  that  the  nonmedicare  patient 
will  be  required  to  pay  the  difference  as  a  result  of  this  proposed  action. 

In  light  of  the  fact  that  medicare  pays  only  80  percent  of  the  cost 
of  providing  care  for  medicare  beneficiaries  at  his  institution,  this 
works  a  difficulty  upon  the  nonmedicare  patients. 

The  letter  from  Mr.  Hahn  to  Congressman  Jacobs  indicates  that 
when  the  special  inpatient  routine  nursing  salary  cost  differential 
was  established,  it  was  not  to  take  into  account  that  different  kinds 
of  illnesses  required  different  kinds  of  services,  an  argument  that  is 
made  currently  by  the  Secretary  in  his  efforts  to  have  the  differential 
eliminated.  Rather  the  differential  was  initiatd  because  of  the  in- 
creased routine  type  services  required  by  elderly  patients  who  were 
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often  unable  to  feed  themselves,  are  incontinent  or  in  other  ways 
helpless,  requiring  additional  bedside  services.  That  situation  continues 
to  exist  regardless  of  intensive  care  units  in  our  hospitals. 

The  letter  from  Mr.  Larson  of  Metropolitan  Hospitals,  Inc, 
Portland,  Oreg.,  indicates  that  already  in  his  institution  patients 
who  are  nonmedicare  patients  are  paying  $49  per  day  more  for  their 
care  than  medicare  patients. 

In  the  second  paragraph  of  the  second  page  of  his  letter,  he  points 
out  that  already  his  hospital  is  operating  under  a  minimum  margin 
and  despite  their  efforts  to  contain  costs,  they  are  now  being  asked  to 
pick  up  additional  cost  of  medicare  patients  if  this  regulation  is 
implemented. 

Then  I  call  your  attention  to  the  letter  from  Mr.  McFerren  of  the 
Presbyterian-University  of  Pennsylvania  Medical  Center.  In  that 
350-bed  hospital  last  year  they  experienced  a  loss  of  $789,000.  The 
elimination  of  8%-percent  inpatient  routine  nursing  salary  cost  differ- 
ential would  increase  this  formidable  loss  an  additional  $20,000.  He 
points  out  that  the  only  alternative  is  to  shift  this  burden  to  the  10 
percent  of  our  patient  population  who  are  direct  payers. 

Then  I  call  your  attention  to  the  letter  submitted  by  Brian  C. 
Lockwood,  executive  vice  president  of  St.  Luke's  Hospital  Medical 
Center  in  Phoenix,  Ariz.  His  letter  is  addressed  to  Senator  Goldwater. 

In  the  letter  he  points  out  the  rather  precise,  very  scientific  studies 
that  were  conducted  by  St.  Luke's  Hospital  Medical  Center  and  the 
conclusion  of  that  in  this  well-documented  study  is  that  medicare 
beneficiaries  who  are  medical -surgical  patients  exclusive  of  intensive 
care  units,  require  10  percent  more  nursing  care  than  nonmedicare 
patients.  The  termination  of  the  cost  differential  will  result  in  increased 
costs  that  would  have  to  be  absorbed  by  nonmedicare  patients  in  the 
amount  of  $82,000  annually. 

The  conclusion  of  that  study  is  that  arbitrary  regulations  that  are 
cost-saving  oriented  as  opposed  to  fact-documented  do  not  best  serve 
the  public  need  of  good  cost-effective  patient  care. 

In  a  study  conducted  by  Mr.  Bill  Johnson  of  Methodist  Hospital  of 
Madison,  Wis.,  I  call  your  attention  to  four  conclusions  that  that  staff 
drew. 

One:  Medicare  patients  arrived  with  multiple  diagnoses  and  also 
with  physical  limitations  where  mobility,  vision,  and  hearing  are 
generally  a  problem. 

Two:  The  healing  factor  is  generally  much  slower  which  results  in 
dressing  changes,  medications,  and  special  diets,  all  of  which  require 
more  nursing  time. 

Three :  These  patients  adjust  to  their  illness  slower.  Patient  teaching 
takes  longer  and  frequently  has  to  be  repeated  many  times. 

Four:  Discharge  planning  for  these  patients  is  more  complicated 
requiring  an  aide  to  teach  a  family  member  or  friend  how  to  care  for 
the  patient. 

In  that  particular  hospital,  the  elimination  of  8^-percent  nursing 
differential  represents  a  total  loss  of  revenue  amounting  to  $38,586  or  a 
cost  of  about  61  cents  per  medicare  today.  These  costs  of  course 
would  have  to  shifted  to  be  other  payers.  It  is  estimated  that  $38,000 
would  be  borne  by  medicaid,  $31,000  by  private  insurance  carriers, 
and  $4,000  by  the  patient  himself. 
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The  letter  from  J.  P.  Richardson,  of  Presbyterian  Hospital,  Charlotte, 
N.C.,  points  out  that  elimination  of  the  differential  would  cost  non- 
medicare  patients  in  his  hospital  up  to  $50,000. 

A  letter  submitted  by  Mr.  Carl  Rasche,  president  of  Deaconess 
Hospital  in  St.  Louis  points  out  that  it  would  cost  his  hospital  and  the 
patients  there  approximately  $100,000  per  year  should  this  be 
eliminated. 

In  conclusion,  Mr.  Chairman,  I  want  to  point  out  that  these 
examples  may  be  used  to  show  that  medicare  patients  do  require 
extra  routine  nursing  care;  that  the  elimination  of  the  differential  will 
mean  that  the  cost  of  providing  this  additional  care  for  medicare 
patients  must  be  recovered  from  other  payers. 

Another  conclusion  from  these  letters  which  I  consider  to  be  very 
important,  is  that  hospitals  have  made  intensive  and  responsible 
efforts  to  work  with  the  administration  in  pointing  out  the  difficulties 
they  will  experience,  and  in  an  effort  to  resolve  the  difficulties  that 
will  result  if  these  regulations  are  implemented,  and  very  importantly, 
that  the  administration  has  either  not  been  willing  to  listen  or  has  not 
been  able  to  understand  these  difficulties  and  has  continued  to  act  in 
an  abrupt  and  unrealistic  manner. 

Finally,  I  must  reiterate  that  hospitals  are  undergoing  economic 
stress. 

This  was  pointed  out  by  Mr.  McMahon.  Many  are  on  the  brink  of 
bankruptcy.  Therefore  it  seems  patently  unfair  for  the  administration 
at  this  time  of  financial  stress  to  place  additional  burdens  upon  hospitals 
that  interfere  with  their  ability  to  provide  the  care  that  the  public 
deserves. 

Thank  you,  sir. 

[The  prepared  statement  follows :] 

Statement  of  the  American  Protestant  Hospital  Association 

Mr.  Chairman,  I  am  Charles  D.  Phillips,  President  of  the  American  Protestant 
Hospital  Association,  840  North  Lake  Shore  Drive,  Chicago,  Illinois  60611.  The 
American  Protestant  Hospital  Association  represents  230  member  institutions 
and  agencies  which  are  operated  on  behalf  of  religious  organizations  in  this  coun- 
try, and  1600  personal  members.  This  statement  is  presented  along  with  those  of 
the  American  Hospital  Association,  the  Catholic  Hospital  Association,  the  Federa- 
tion of  American  Hospitals,  the  American  Osteopathic  Hospital  Association,  and 
the  American  Association  of  Medical  Colleges.  The  American  Protestant  Hospital 
Association  shares  the  common  concerns  of  the  other  hospital  associations  repre- 
sented today  regarding  the  proposed  changes  in  regulations  relating  to  Section 
223  and  234  of  P.L.  92-603  and  implementation  problems  related  to  new  utilization 
review  regulations. 

Since  approximately  35%  of  payments  made  to  hospitals  and  nursing  homes  in 
Fiscal  Year  1974  was  paid  by  the  Federal  government,  any  changes  in  law  and 
regulations  proposed  and  implemented  in  the  Medicare  and  Medicaid  programs 
have  drastic  impact  on  the  delivery  of  health  care  services  by  institutional  pro- 
viders. 

The  American  Protestant  Hospital  Association  is  pleased  to  have  been  invited 
by  the  Sub-Committee  to  participate  in  a  panel  which  may  express  the  views  of 
the  hospital  industry  on  a  number  of  significant  changes  in  such  regulations  pro- 
posed for  implementation  and  describe  their  impact  on  the  hospitals  and  the  pa- 
tients served  by  these  institutions. 

The  American  Protestant  Hospital  Association  is  concerned  with  the  frequent 
disregard  of  the  intent  of  Congress  in  the  promulgation  and  implementation  of  reg- 
ulations by  the  regulatory  bodies  of  government.  Such  disregard  and  arbitrary 
actions  often  result  in  regulations  which  are  contradictory  and/or  inconsistent. 

The  comment  periods  on  proposed  regulations  are  so  brief  that  adequate 
studies  and  substantiated  comments  cannot  always  be  developed.  An  additional 
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concern  of  the  health  care  providers  is  the  almost  total  disregard  by  the  administra- 
tion Of  the  comments  submitted  by  responsible  authorities  in  the  industry. 

Therefore  the  officers  and  members  of  the  American  Protestant  Hospital  Asso- 
ciation are  very  pleased  that  this  hearing  has  been  called  for  the  purpose  of  re- 
viewing the  regulations  that  have  been  promulgated  to  implement  laws  passed  by 
the  Congress. 

INPATIENT  ROUTINE  NURSING  SALARY  COST  DIFFERENTIAL 

The  statement  of  the  American  Hospital  Association  gives  the  background  of 
the  existing  8^%  differential  for  Medicare  patients.  I  want  to  point  out  the  fol- 
lowing facts:  (1)  that  this  figure  was  based  on  studies  that  documented  the  fact 
that  additional  routine  nursing  care  is  required  for  aged  persons;  (2)  that  the  figure 
was  arrived  at  in  discussions  between  the  administration  and  the  hospital  field; 
(3)  that  the  administration  gave  hospitals  the  understanding  that  any  substantial 
changes  in  Medicare  reimbursement  would  first  be  discussed  with  the  hospital 
field  to  get  information  as  to  its  impact  on  providers;  (4)  that  the  SSA  stipulated 
that  additional  studies  are  to  be  a  condition  precedent  to  any  modification  of  the 
differential.  The  proposed  regulation  is  not  based  on  such  studies,  and  it  was  issued 
despite  the  factual  comments  submitted  by  the  hospitals  of  this  country  as  to  its 
economic  impact.  Along  with  the  very  serious  economic  results  is  the  effect  the 
regulation  will  have  on  the  pateints  of  hsopitals.  Congressman  Hannaford  who  has 
introduced  H.R.  7000  with  the  sponsorship  of  a  bipartisan  group  of  over  150 
members  of  the  House  of  Representatives,  has  articulated  very  well  the  dramatic 
effect  that  the  implementation  of  this  regulation  will  have  on  Medicare  patients : 

"The  effect  of  the  loss  of  this  differential  for  Medicare  patients  will  be  either 
to  reduce  the  quality  of  nursing  care  for  senior  citizens,  which  is  totally  unac- 
ceptable, or  to  cause  other  users  of  hospitals  to  make  up  the  deficit  by  paying 
even  higher  medical  bills." 

The  contention  of  the  administration  is  that  the  need  for  the  differential  has 
been  negated  by  current  Medicare  method  of  reimbursing  routine  services.  The 
attached  letters  from  a  sampling  of  the  membership  of  the  American  Protestant 
Hospital  Association  indicates  that  this  is  an  incorrect  and  unsubstantiated  as- 
sumption which  is  cost-oriented  as  opposed  to  fact-documented.  Such  arbitrary 
changes  in  regulations  do  not  best  serve  the  need  of  the  public  for  good  cost  effec- 
tive patient  care.  When  the  aforementioned  studies  are  made,  and  if  they  indicate 
that  a  change  in  the  differential  is  warranted,  I  am  sure  hospitals  will  cooperate 
fully  in  response  to  appropriate  regulations. 

In  any  situation  where  government  reimbursement  is  insufficient,  hospitals  have 
no  recourse  but  to  recover  the  losses  from  other  patients.  The  Medicare  law  spe- 
cifically prohibited  the  burdening  of  non-Medicare  patients  with  costs  of  the 
Medicare  program.  Therefore,  the  regulation  seems  to  be  arbitrary,  detrimental 
to  the  health  care  of  Medicare  patients,  and,  in  fact,  unlawful.  Again  I  quote 
Mr.  Hannaford: 

"This  shortsighted  approach  to  health  care  for  the  elderly  is  not  only  grossly 
unfair  to  senior  citizens  but  it  will  contribute  to  the  current  inflationary  spiral 
by  raising  hospital  costs  to  an  even  higher  level." 

SECTION  223  OF  PUB.  L.  92-603 

The  American  Protestant  Hospital  Association  recognizes  as  valid  the  principle 
which  Congress  set  forth  in  Section  223  of  Pub.  L.  92-603  but  protests  vigorously 
the  arbitrary  and  capricious  system  followed  by  the  Social  Security  Administra- 
tion in  administering  the  Act.  The  three  basic  elements  of  the  system-bed  capacity, 
per  capita  income,  and  metropolitan — non-metropolitan  designation — do  not 
effectively  define  classes  of  hospitals  in  keeping  with  Congressional  intent  or  ac- 
cording to  purposes  of  economic  comparison. 

The  Administration  has  acted  arbitrarily  also  in  reducing  the  ceiling  on  inpa- 
tient routine  care  from  the  90th  to  the  80th  percentile.  The  American  Protestant 
Hospital  Association  repeats  that  one  of  its  key  concerns  is  the  principle  of  arbi- 
trary and  capricious  action  by  the  Administration,  without  consultation  with  the 
providers,  which  as  in  this  case,  results  in  inequities  and  additional  burdening  of 
other  users  of  health  care  facilities  and  other  third  party  payers  with  Medicare 
costs. 

SECTION  224  OF  PUB.   L.  92-603 

The  American  Protestant  Hospital  Association  endorses  heartily  the  conclusion 
drawn  in  the  statement  of  the  American  Hospital  Association  that  the  Social 
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Security  Administration  has  acted  in  a  unilateral  and  arbitrary  manner  and  with- 
out subjecting  its  methodology  to  scrutiny  and  validation.  I  repeat  that  this 
general  pattern  of  arbitrariness  is  of  great  concern  to  members  of  this  Association. 

UTILIZATION  REVIEW  REGULATIONS 

The  statement  of  the  American  Hospital  Association  describes  well  the  concerns 
of  members  of  the  American  Protestant  Hospital  Association.  I  will  only  sum- 
marize at  this  point  some  of  the  problems  our  members  have  encountered. 

(1)  Unrealistic  and  ever-changing  timetable. 

(2)  The  mandating  of  far  reaching  regulations  before  adequate  field  testing. 

(3)  Costly  duplication  of  existing  regulations  have  been  required. 

(4)  Lack  of  assurances  as  to  how  the  revised  program  will  be  financed  and  the 
question  as  to  whether  the  program  will  result  in  savings  adequate  to  offset  the 
additional  costs. 

(5)  Lack  of  clear  instructions  to  enable  hospitals  to  put  the  program  in  place. 
In  conclusion  I  want  to  point  out  a  number  of  situations  confronting  the 

religiously  related  hospitals  of  this  nation : 

(1)  Prices  for  supplies,  services,  and  wages  continue  to  increase. 

(2)  At  the  same  time  the  number  of  unemployed  has  increased  enormously  and 
many  have  moved  into  the  category  of  the  poor.  A  new  group  of  the  poor  has 
emerged  as  the  formerly  near  poor,  persons  who  want  to  support  themselves  in 
productive  employment,  are  immersed  in  inflation. 

At  a  time  like  this,  when  hospitals  are  already  struggling  economically,  it  is 
grossly  unfair  for  the  Federal  government  to  take  action  which  will  increase 
problems  of  inability  in  the  management  of  hospitals  and  add  to  the  burden  of 
striving  to  serve  effectively  their  communities. 

The  American  Protestant  Hospital  Association  does  not  oppose  effective  and  fair 
regulation  of  the  health  care  industry.  It  does  oppose  arbitrariness,  inconsistency, 
and  contradiction  of  Congressional  intent  by  regulations.  Mr.  Chairman,  I  thank 
you  for  this  opportunity  to  present  our  views. 

Central  Washington  Health  Services, 

Wenatchee,  Wash.,  April  21,  1975. 

Commissioner, 

Social  Security  Administration,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Sir:  This  letter  is  to  protest  the  announced  decision  in  the  April  3  issue 
of  the  Federal  Register  discontinuing  the  8.5%  inpatient  nursing  salary  cost 
differential  for  Medicare  beneficiaries. 

I  have  read  the  Federal  Register  and  do  not  feel  that  the  reasons  given  by 
Mr.  Weinberger  for  the  decision  are  adequate  and  substantiated  with  facts. 
According  to  our  records,  this  would  mean  that  our  reimbursement  for  Medicare 
would  drop  $15,000  for  1974.  It  also  means  that  the  non-Medicare  patient  would 
be  required  to  pay  the  difference  as  a  result  of  the  proposed  action.  Unfortunately, 
the  government  wants  us  to  balance  our  budgets  and  squeeze  more  and  more 
services  out  of  less  and  less  dollars.  When  is  this  going  to  end? 

Medicare  pays  only  80%  of  the  cost  of  providing  care  for  Medicare  bene- 
ficiaries in  our  institution.  This  decision  does  not  comply  with  the  original  Medi- 
care law  which  stated  that  the  reasonable  cost  of  care  would  be  paid  by  the 
government. 

I  sincerely  trust  that  this  decision  will  be  reconsidered. 
Sincerely, 

David  F.  Johannides,  President. 

April  14,  1975. 

Representative  Andrew  Jacobs,  Jr., 
Longworth  Office  Building, 
Washington,  D.C. 

Dear  Andy:  It  was  a  pleasure  to  visit  with  you  last  month.  I  am  addressing 
this  letter  to  you  primarily  because  of  your  membership  on  the  House  Ways  and 
Means  Committee. 

In  1968,  then  HEW  Secretary  Finch  unilaterally  withdrew  a  two  percent 
above  cost  reimbursement  factor  from  hospital  reimbursement  under  Medicare. 
I  served  as  the  chairman  of  a  committee  of  the  American  Hospital  Association 
which  subsequently  renegotiated  with  HEW  to  identify  some  replacement  for  this 
percentage  factor  which  was  implemented  in  the  original  regulations  to  compensate 
for  otherwise  unidentifiable  or  unincluded  costs. 
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Studies  made  by  the  American  Hospital  Association  and  others  demonstrated 
that  older  aged  patients  require  a  greater  degree  of  nursing  than  other  hospital 
patients  and,  therefore,  that  cost  reimbursement  for  nursing  services  should  be 
increased  higher  than  the  average  per  diem  nursing  cost  for  all  hospitalized  pa- 
tients. This  was  agreed  to  by  HEW  staff,  and  an  eight  and  one  half  percent  differ- 
ential was  added  to  nursing  costs  for  Medicare  patients. 

On  April  3,  1975,  it  was  published  in  the  Federal  Resister  that  HEW  proposed 
elimination  of  this  special  inpatient  routine  nursing  salary  cost  differential.  The 
intention  to  withdraw  is  based  on  the  fact  that  with  an  increasing  number  of 
intensive  care  units,  Secretary  Weinberger  no  longer  feels  that  such  a  consideration 
is  essential.  The  differential  was  not  initiated  because  of  the  degree  of  illness  of  the 
patient  for  which  patients  are  assigned  to  intensive  care  units,  but  rather  for  the 
increased  routine  type  services  required  of  elderly  patients  who  are  often  unable 
to  feed  themselves,  are  incontinent  and  in  many  ways  helpless  requiring  additional 
bedside  services.  This  situation  continues  to  exist  regardless  of  intensive  care 
units. 

I  would  appreciate  any  support  you  could  give  to  withdraw  the  plan  for  the 
elimination  of  this  essential  reimbursement  by  the  Social  Security  Administration 
in  behalf  of  the  Department  of  Health,  Education,  and  Welfare. 
Sincerely, 

Jack  A.  L.  Hahn. 


Metropolitan  Hospitals,  Inc., 

Portland,  Oreg.,  June  2,  1975. 

Charles  D.  Phillips,  Ed.  D., 

Executive  Director,  American  Protestant  Hospital  Association, 
Chicago,  III. 

Dear  Charley:  This  letter  is  in  response  to  your  request  dated  May  10,  1975. 

We  are  just  in  the  process  of  having  auditors  complete  a  study  for  all  four  of 
our  hospitals.  We  have  only  completed  it  for  Emanuel  at  this  time.  The  following 
information  is  for  your  use: 


Per  patient  day 


All  other  Medicare 
patients  patients 


Gross  patient  revenues  

Deductions  from  patient  service  revenue 


Net  patient  service  revenue. 
Other  operating  revenue  


Total  operating  revenue. 


$193.51  

21.74  

171.77  135.40 
13.02   

184. 79  135. 40 


What  the  above  means  is  that  most  our  patients  paid  $49  per  day  more  for  care 
than  did  Medicare  patients.  Our  major  items  under  "Deductions  from  Revenue" 
are  welfare  discounts,  free  care  and  bad  debts. 

I  might  also  mention  that  our  total  income  from  operations  was  $.65  per  patient, 
per  day,  and  after  including  other  revenue,  increased  to  a  total  of  $1.38  per  patient, 
per  day.  Thus,  our  margin  was  extremely  close  and  in  spite  of  the  margin  being 
close,  this  is  the  kind  of  treatment  we  get  under  the  Medicare  Program. 

We  realize  that  our  statistics  are  somewhat  askewed  because  we  do  have  an  ex- 
tended care  facility  included  in  this  data,  but,  nonetheless,  it  is  rather  a  shocking 
figure.  We  are  in  the  process  of  doing  a  study  for  just  the  hospital,  excluding  the 
extended  care  facility.  Additionally,  studies  are  being  conducted  for  Meridian  Park, 
Physicians  &  Surgeons  and  Gresham. 

If  you  can  use  any  of  the  above  data,  please  feel  free  to  do  so. 

Our  Director  of  Nursing  is  out  of  the  office.  She  was  to  write  a  statement  on  the 
8H%  nursing  salary  cost  differential,  but  I  won't  be  able  to  get  it  to  you  in  time. 
Sincerely, 

Roger  G.  Larson, 
Chief  Executive  Officer. 
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Presbyterian  University 
of  Pennsylvania  Medical  Center, 

Philadelphia,  Pa.,  June  4,  1975. 

Hon.  Robert  N.  C.  Nix,  Sr., 
Philadelphia,  Pa, 

Dear  Congressman  Nix:  As  both  a  private  citizen  and  member  of  the  hospital 
industry,  I  would  like  to  voice  my  concern  over  the  elimination  of  the  inpatient 
routine  nursing  salary  cost  differential  of  8*4%.  In  voicing  this  concern,  I  would 
strongly  endorse  the  letter  of  April  21,  1975  from  Mr.  John  Alexander  Mahon, 
President  of  the  American  Hospital  Association  to  President,  Gerald  R.  Ford 
as  introduced  into  the  Congressional  Record  on  Wednesday,  May  14,  1975  by 
the  Honorable  Mark  W.  Hannaford  (copy  attached). 

In  our  350  bed  hospital  we  suffered  a  loss  from  operations  for  the  year  ended 
June  30,  1975  of  $789,000.  The  elimination  of  the  8%%  inpatient  routine  nursing 
salary  cost  differential  would  increase  this  already  formidable  loss  an  additional 
$20,000.  Our  only  alternative  is  to  shift  this  burden  to  the  10%  of  our  patient 
population  who  are  direct  payors.  In  view  of  the  mandate  of  the  Medicare  regu- 
lations that  costs  for  services  to  medicare  patients  not  be  borne  by  non-Medicare 
patients,  this  action  would  appear  not  only  inappropriate,  but  illegal. 

I,  therefore,  strongly  urge  your  support  of  the  Hannaford  Bill  HR-7000  in 
order  that  our  hospital,  along  with  the  other  hospitals  throughout  the  country 
will  not  be  forced  into  an  inescapable  dilemma. 
Sincerely, 

R.  Forrest  McFerren. 

Attachment. 

May  9,  1975. 

Subject:  Proposed  Regulation  Change — Termination  of  Inpatient  Routine  Nurs- 
ing Salary  Cost  Differential — March  25,  1975,  Federal  Register. 
Senator  Barry  Goldwater, 
Russell  Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Goldwater:  St.  Luke's  Hospital  Medical  Center  emphatically 
protests  the  decision  to  terminate  recognition  of  this  cost  differential  in  Medicare 
reimbursement  for  routine  services.  St.  Luke's  Hospital  Medical  Center  further 
quotes  documented  ongoing  studies  in  our  hospital  which  unequivocally  prove 
that  Medicare  patients  require  more  nursing  care  than  non- Medicare  patients  in 
general  routine  care  areas. 

We  are  one  of  a  very  few  hospitals  in  the  United  States  which  have  hard 
statistical  proof  that  nursing  service  is  directly  variable  with  the  level  of  patient 
illness.  In  the  fall  of  1971,  the  national  accounting  firm  of  Haskins  and  Sells 
was  engaged  to  develop  a  system  that  would  allow  the  identification  of  variable 
staffing  by  levels  of  care.  A  team  composed  of  Haskins  and  Sells  consultants  and 
St.  Luke's  Hospital  Medical  Center  nursing  personnel  and  cost  accounting 
personnel  gathered  detail  data  for  two  and  one-half  years  to  determine  the 
feasibility  of  this  relationship.  July  1,  1974,  the  total  system,  both  nursing  care 
staffing  and  related  rate  structure,  became  a  reality. 

There  is  no  question  that  patients  in  general  routine  care  areas  require  different 
levels  of  care.  Analysis  of  a  total  of  nine  months  experience  (July,  1974,  through 
March,  1975)  shows  that  Medicare  medical-surgical  patients  exclusive  of  intensive 
care  units  (special-care  areas)  require  10%  more  nursing  care  than  non-Medicare 
patients.  (See  attached  Summary  Detail.) 

The  termination  of  this  cost  differential  will  result  in  increased  cost  absorption 
to  non-Medicare  patients  in  the  amount  of  $82,000  annually. 

Arbitrary  regulation  changes  that  are  obviously  cost-saving  oriented  as  opposed 
to  fact-documented  do  not  best  serve  the  public  need  of  good  cost-effective  patient 
care. 

St.  Luke's  Hospital  Medical  Center  very  much  welcomes  public  or  govern- 
mental scrutiny  of  our  data  and  would  gladly  come  to  Washington  to  share  this 
information.  Any  regulation  change  without  an  adequate  review  of  existing  data 
would  be  disasterous. 
Sincerely, 

Brian  C.  Lockwood, 
Executive  Vice  President. 

Enclosure. 
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Methodist  Hospital  of  Madison, 

Madison,  Wis.,  June  8,  1975. 

Mr.  Charles  D.  Phillips, 

American  Protestant  Hospital  Association, 

Chicago,  III. 

Dear  Mr.  Phillips:  Bill  Johnson  asked  that  I  send  you  a  copy  of  his  letter  of 
May  2,  1975  which  expresses  his  views  on  the  8%%  Nursing  Differential.  You 
will  find  a  copy  of  that  letter  attached. 
Sincerely, 

(Mrs.)  Louis  Ludwig, 
Administrative  Assistant. 

Enclosure. 

May  2,  1975. 

Re  8>2%  Nursing  Differential. 
Mr.  James  B.  Cardwell, 
Commissioner  of  Social  Security, 

Department  of  Health,  Education,  and  Welfare  Building, 
Washington,  D.C. 

Dear  Mr.  Cardwell:  I  am  writing  to  you  in  connection  with  the  proposed 
elimination  of  the  8%%  Nursing  Differential  for  hospitals  in  computing  their 
Medicare  costs.  I  am  sure  I  join  with  hundreds  of  hospitals  across  this  country 
in  raising  strong  objection  to  this  proposed  change  in  the  reimbursement  for 
Medicare  patients. 

It  is  my  understanding  that  this  original  nursing  care  differential  was  instituted 
because  patients  over  age  65  require  additional  care  and  that  Medicare  was  to 
reimburse  hospitals  for  their  "full  costs"  of  rendering  care  to  these  Medicare 
patients.  There  has  been  further  indication  that  this  possibly  is  no  longer  appro- 
priate, but  that  Social  Security  Administration  would  perform  studies  to  deter- 
mine whether  the  differential  could  still  be  justified.  It  is  a  disappointment  to  be 
of  the  opinion  that  apparently  no  such  studies  have  been  done,  but  in  a  cost 
saving  move,  the  Sy2%  differential  is  going  to  be  eliminated. 

I  have  just  recently  discussed  this  situation  at  length  with  our  Director  of 
Nursing  and  members  of  her  staff,  and  they  point  out  the  following  key  points 
in  connection  with  care  of  Medicare  patients. 

(1)  These  patients  arrive  with  multiple  diagnosis  and  also  with  physical 
limitations  where  mobility,  vision  and  hearing  are  generally  a  problem ; 

(2)  The  healing  factor  is  generally  much  slower,  which  results  in  more  dressing 
changes,  medications  and  special  diets,  all  of  which  require  more  nursing  time; 

(3)  These  patients  adjust  to  their  illness  slower.  Patient  teaching  takes  much 
longer  and  frequently  has  to  be  repeated  many  times; 

(4)  Discharge  planning  for  these  patients  is  more  complicated,  requiring  an 
aide  to  teach  a  family  member  or  friend  how  to  care  for  the  patient. 

In  our  particular  hospital,  the  elimination  of  the  8M>%  nursing  differential 
represents  a  total  loss  of  revenue  amounting  to  $38,586.00,  or  a  cost  of  about 
61^  per  Medicare  day.  These  costs,  of  course,  would  have  to  be  shifted  to  other 
payors.  We  estimate  that  about  $3,800.00  would  be  borne  by  Medicaid,  $31,000.00 
by  private  insurance  carriers  and  $4,000.00  by  the  patient  himself. 

I  trust  that  this  information  is  helpful  to  you  as  you  reconsider  the  possible 
elimination  of  the  8H%  nursing  differential  from  our  Medicare  reimbursement 
formula. 

Your  consideration  of  these  comments  will  be  greatly  appreciated. 
Sincerely, 

William  E.  Johnson,  Jr., 

President. 


Presbyterian  Hospital, 
Charlotte,  N.C.,  June  3,  1975. 

Charles  D.  Phillips, 

Executive  Director  American  Protestant  Hospital  Association, 
Chicago,  III. 

Dear  Charlie:  In  response  to  your  memorandum  dated  May  30,  1975,  we 
enclose  the  following  information: 

(1)  Copy  of  letter  to  the  Commissioner  of  Social  Security  regarding  the  elim- 
ination of  the  8%%  nursing  salary  cost  differential. 

(2)  Copy  of  standard  letter  mailed  to  each  member  of  the  North  Carolina 
Congressional  Delegation. 
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(3)  List  of  the  N.C.  Congressional  Delegation. 

Based  upon  information  available  to  us  at  this  time,  we  would  estimate  that 
elimination  of  the  nursing  service  allowance  will  cost  this  hospital  up  to  $50,000 
depending  upon  Medicare  utilization. 

We  trust  this  information  will  prove  helpful  to  you  in  pursuit  of  opposing  this 
legislation. 

Sincerely, 

J.  P.  Richardson. 

Enclosure. 

Deaconess  Hospital, 
St.  Louis,  Mo.,  June  4,  1975. 

Dr.  Charles  D.  Phillips, 

Executive  Director,  American  Protestant  Hospital  Association, 
Chicago,  III. 

Dear  Charles:  In  response  to  your  request,  I  am  happy  to  enclose  copies  of 
letters  sent  to  appropriate  parties  regarding  the  8>^%  nursing  salary  cost  dif- 
ferential and  the  proposed  revisions  of  limitations  on  inpatient  service  costs. 

Personal  best  wishes. 
Sincerely, 

Carl  C.  Rasche,  President. 

Enclosures  2. 

April  21,  1975. 

Hon.  Caspar  W.  Weinberger, 

Secretary  of  Health,  Education,  and  Welfare 

Washington,  D.C. 

Dear  Mr.  Weinberger:  This  letter  is  written  in  regard  to  the  proposed  elim- 
ination of  the  nursing  differential  in  Medicare  payments  to  hospitals  and  skilled 
nursing  facilities. 

Elimination  of  the  8.5  percent  differential  described  in  the  April  3rd  Federal 
Register  would  have  severe  implications  for  Deaconess  Hospital,  since  it  would 
result  in  the  loss  of  approximately  $100,000.00  per  year.  If  it  could  be  demon- 
strated that  the  need  has  now  been  negated  for  such  a  differential,  I  would  make 
no  protest.  However,  it  simply  is  not  true  that  Medicare's  methods  of  reimbursing 
routine  services  has  terminated  the  need  for  such  a  differential. 

Hospitals  are  being  pressed  on  every  side  and  now  they  are  being  confronted 
by  yet  another  major  concern.  It  would  be  my  sincere  recommendation  that  the 
8.5  percent  nursing  differential  be  retained. 
Sincerely, 

Carl  C.  Rasche,  President. 

May  12,  1975. 

Commissioner  op  Social  Security, 

Department  of  Health,  Education  and  Welfare  Building, 

Washington,  D.C. 

Dear  Sir:  This  letter  addresses  the  proposed  revisions  of  limitations  on 
inpatient  service  costs  under  provisions  of  Section  223  of  Public  Law  92-603. 

Deaconess  Hospital,  St.  Louis,  Missouri  will  not  be  immediately  affected 
adversely  by  the  proposed  revision,  since  the  proposed  limitations  contained  in  the 
published  "Grid"  exceeds  current  reimbursement  for  routine  inpatient  services. 
However,  this  favorable  position  is  attribtable  only  to  the  fact  that  Deaconess 
Hospital  is  in  St.  Louis  and  is  benefitted  by  being  in  SMSA  Group  II.  By  way 
of  contrast,  there  are  other  hospitals  in  the  State  of  Missouri  which  will  be 
adversely  affected  immediately  by  the  methodology  utilized.  Inequities  of  many 
kinds  can  be  demonstrated,  such  as  teaching  hospitals  in  outstate  areas  of 
Missouri  being  categorized  in  lower  SMSA  Groups  or  even  non-SMSA  Groups. 
My  concern  for  these  hospitals  is  such  as  to  encourage  you  to  reconsider  the 
formula  used  so  that  each  hospital  will  be  reimbursed  in  accordance  with  appro- 
priate costs,  rather  than  an  artificial  device  which  is  not  related  to  the  facts  in 
specific  instances. 

My  recommendation  would  be  that  unless  a  more  appropriate  methodology 
is  found  to  compensate  hospitals  fairly,  no  change  should  be  made  in  the  current 
schedule  of  limitations  on  hospital  inpatient  general  routine  service  costs  in  the 
Medicare  program. 
Sincerely, 

Carl  G.  Rasche,  President. 

54-804  0—75^—5 
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Central  Washington  Health  Services, 

Wenatchee,  Wash.,  June  2,  1975. 

Mr.  Charles  D.  Phillips, 

Executive  Director,  American  Protestant  Hospital  Association,  Chicago,  III. 

Dear  Charles:  Attached  is  a  copy  of  my  letter  on  the  nursing  differential.  In 
addition,  the  Section  223  proposed  regulations  as  they  now  stand  would  not  per- 
mit us  to  replace  Deaconess  Hospital,  and  therefore  it  has  significant  impact  on  a 
project  that  is  being  required  by  the  State  of  Washington. 

In  addition,  the  hospitals  of  this  state  are  seeking  to  have  the  Hospital  Com- 
mission categories  adopted  instead  of  those  of  HEW.  These  categories  are  based 
on  kinds  of  services  provided  rather  than  bed  size.  The  bed  size  is  totally  in- 
appropriate for  us  since  we  are  a  major  medical  center  in  North  Central  Washing- 
ton and  are  providing  more  services  than  is  usually  the  case  for  our  size.  This 
makes  it  doubly  inequitable  from  our  point  of  view. 

We  support  your  pursuing  these  matters  vigorously, 
Sincerely  yours, 

David  F.  Johannides,  President. 

Attachment. 

Exhibit  A 

Calculation  of  Estimated  Impact  of  Medicare  Ceiling 
A.  General  routine  service  costs  per  medicare  report — SSA  2781  Line  15 


for  December  31,  1974  $61.  15 

B.  To  reflect  estimated  increases  in  costs  to  1976  level  (percent)   116 

C.  Estimated  1976  inpatient  routine  cost  per  diem  (AXB)   70.  93 

D.  Ceiling  (from  exhibit  B)   92.  86 

E.  Costs  over  (under)  Ceiling  (C-D)   (21.  93) 


If  costs  are  under  ceiling,  no  further  calculation  is  necessary. 

F.  Estimated  1976  Medicare  Days — (Ignore  the  possibility  that  Medi- 

care will  be  expanded  or  that  National  Health  Insurance  could  be 
built  into  Medicare — actual  1974  days  might  be  a  conservative 
estimate)   _ 

G.  Estimated  1976  impact  of  Medicare  ceiling  (EXF)  $ 


Total  

Hospital:  Fort  Hamilton-Hughes  Memorial  Hospital. 
City:  Hamilton,  Ohio  45013. 

Note:  This  calculation  applicable  for  December  31  fiscal  year  end  hospital. 
Hospitals  with  other  fiscal  year  ends  should  contact  OH  A  for  additional  infor- 
mation. 

EXHIBIT  B 

PROPOSED  MEDICARE  COST  LIMITS  ON  OHIO  HOSPITALS  » 
[General  Routine  Service  Costs] 


Bed  size 


Less  than         100  to         405  to        685  and 
Urban  Ohio  (SMSA)  hospitals  100  404  684  over 


SMSA  group  1:  Hospitals  in  the  counties  of  Cuyahoga,  Lake, 

Geauga,  Medina     $122. 02       $119.86       $143.61  $183.57 

SMSA  group  II:  Hospitals  in  the  counties  of  Clermont,  Fulton, 
Greene,  Hamilton,  Lucas,  Mahoning,  Miami,  Montgomery,  Ot- 
tawa, Portage,  Preble,  Richland,  Summit,  Trumbull,  Warren, 

Wood    98.26         103.66         103.66  129.58 

SMSA  group  III:  Hospitals  in  the  counties  of  Allen,  Auglaze,  Car- 
roll, Champaign,  Clark,  Delaware,  Fairfield,  Franklin,  Jefferson, 

Lorain,  Madison,  Pickaway,  Putnam,  Stark,  Van  Wert   96. 10          95.  02          96. 10           96. 10 

SMSA  group  IV:  Hospitals  in  the  county  of  Butler   92.86         92.86         93.94  93.94 

Less  than  100  100  to  169      170  and  over 


Rural  Ohio  (.non-SMSA)  hospitals:  Hospitals  in  Ohio's  52  counties 
not  listed  above         $97.82  $96.10  $95.02 


i  Effective  Jan.  1,  1976,  for  hospitals  with  Dec.  31  fiscal  year  ends.  Hospitals  with  other  fiscal  year  ends  should  contact 
OHA  for  assistance  in  calculating  ceiling. 
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Kiowa  County  Memorial  Hospital, 

Greensburg,  Kans.,  May  9,  1975. 

Representative  Keith  G.  Sebelius, 
Longworth  House  Office  Building, 
Washington,  D.C. 

Dear  Representative  Sebelius:  Thank  you  for  your  letter  of  April  14, 
1975  and  your  work  on  the  PSRO  regulations.  I  urge  you  and  your  Kansas  col- 
leagues, and  your  colleagues  from  other  States,  that  are  primarily  rural,  to  con- 
tinue to  work  for  legislation  to  exempt  the  small  hospital  from  these  regulations 
that  are  some  day  going  to  close  our  doors. 

I  agree  with  your  statement  that  the  biggest  problem  is  concurrent  review  or  in 
our  plan  it  is  called  admission's  review.  We  can  not  honestly  meet  this  requirement 
all  the  time.  Our  two  medical  staff  members  are  partners  and  cover  for  each  other. 
Technically  they  are  professionally  involved  in  all  cases.  They  are  partners  so  that 
they  can  practice  together  and  take  turns  having  some  time  off.  For  Utilization 
Review  we  are  cooperating  with  Bucklin.  They  have  one  medical  staff  member. 
We  can  use  him  for  admissions  review  by  taking  our  records  to  Bucklin,  but  there 
are  times  when  he  is  gone  and  one  of  our  staff  members  is  gone.  Usually  we  will 
be  able  to  get  by  with  a  non-physician  patient  review  coordinator,  but  not  all 
cases  are  black  and  white  which  will  be  the  only  cases  the  PRC  can  deal  with. 
What  this  means  is  that  we  will  have  to  paper  comply  and  in  some  cases  change 
dates  to  be  in  compliance.  I  don't  like  having  to  be  dishonest! 

I  am  enclosing  a  copy  of  our  Utilization  Review  Plan  we  plan  to  submit,  along 
with  our  Patient  Review  Form.  Additionally  we  are  in  the  process  of  developing 
admissions  criteria  and  a  job  description  for  our  PRC.  As  you  can  see  this  is  a 
lot  of  work  for  administrations,  Medical  Records,  Nursing  Service  and  the  Medical 
Staff. 

Another  critical  issue  for  both  hospitals  and  physicians  is  liability  insurance. 
We  have  had  no  claims  but  received  over  a  100%  increase  in  our  premium.  I  hope 
you  will  keep  this  problem  in  mind  also. 

I  am  taking  the  liberty  of  sending  a  copy  of  this  letter  to  Senators  Pearson  and 
Dole  so  that  they  may  consider  these  problems  also. 

Thank  you  for  any  assistance  you  may  be  able  to  provide. 
Sincerely  yours, 

Jerry  Unruh,  Administrator. 

Mr.   Rostenkowski.  Mr.  Lewine. 

STATEMENT  OF  SIDNEY  LEWINE 

Mr.  Lewine.  Mr.  Chairman,  and  members  of  the  committee,  I  am 
Sidney  Lewine,  director  of  the  Mount  Sinai  Hospital  of  Cleveland 
and  chairman  of  the  council  of  teaching  hospitals  of  the  Association  of 
American  Medical  Colleges. 

The  Association  represents  all  the  Nation's  medical  schools,  62 
academic  societies,  and  400  of  the  Nation's  major  teaching  hospitals 
all  of  them  very  much  under  this  problem.  Virtually  all  of  these  hospi- 
tals are  affiliated  with  medical  schools  and  participate  extensively  in 
providing  clinical  education  opportunities  to  interns,  residents,  medical 
students,  and  other  health  professionals  as  well  as  serving  as  the  site 
for  clinical  and  basic  medical  research. 

Additionally  most  of  these  hospitals  serve  as  regional  referral  centers 
for  patients  requiring  complex  diagnostic  and  treatment  procedures 
and  offer  a  wide  range  of  sophisticated  facilities,  services,  and 
programs. 

I  have  submitted  a  comprehensive  written  statement  outlining  our 
concerns  with  respect  to  all  four  issues  under  review  by  the  com- 
mittee and  which  we  respectfully  request  be  made  part  of  the  record. 

Mr.  Rostenkowski.  Without  objection,  it  is  so  ordered. 

Mr.  Lewine.  I  will  limit  myself  to  the  section  223  of  the  1972 
Medicare  Amendments  and  make  a  general  observation  on  the  cur- 
rent relationship  between  the  executive  branch  of  the  Government 
and  the  health  care  institutions. 
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Section  223  was  designed  to  set  limits  on  cost  recognized  as  reason- 
able for  certain  classes  of  providers  for  services  provided  to  medicare 
beneficiaries  on  a  prospective  rather  than  retrospective  basis. 

Regulations  to  implement  section  223  were  first  published  June  7, 
1974,  effective  July  1,  1974;  revised  regulations  were  published  May 
30,  1975,  effective  July  1,  1975. 

For  the  forthcoming  year,  as  you  know,  all  hospitals  are  sub- 
divided into  32  groups.  In  each  of  these  groups  routine  service  costs 
are  limited  to  the  80th  percentile  plus  10  percent  of  the  median  of  the 
cost  experienced  by  the  hospitals  in  each  group. 

I  must  point  out  here  that  last  year  the  limits  were  set  at  the  90th 
percentile.  This  percentile  reduction  alone  demonstrates  one  of  the 
dangers  of  this  approach. 

Once  a  classification  scheme  is  in  place,  even  should  it  be  an  ac- 
ceptable scheme,  those  responsible  for  governmental  budgetary  mat- 
ters can  set  a  percentile  level  which  suits  their  needs.  They  can  and 
will  do  so  with  no  reference  to  hospital  efficiency  or  to  the  payment  of 
reasonable  costs  for  services  rendered. 

The  classification  scheme  utilized  is  in  no  way  satisfactory.  A  re- 
view of  the  health  economics  literature  reinforces  my  own  long  ex- 
perience as  a  hospital  director.  Costs  can  and  do  vary  from  one  institu- 
tion to  another  as  a  result  of  the  nature  and  scope  of  services  offered, 
the  types  of  patients  treated,  quality  and  intensity  of  the  care  pro- 
vided, and  the  commitment  of  the  institution  to  educational  programs. 

No  provision  has  been  made  for  these  factors  in  the  Social  Security 
Administration's  attempts  to  group  similar  hospitals.  The  Administra- 
tion has  stated  that  these  variables  are  highly  correlated  with  bed  size 
and  therefore  need  not  be  included.  We  have  repeatedly  requested 
copies  of  any  analysis  documenting  this  contention.  As  yet  we  have  not 
been  provided  with  such  documentation. 

Reimbursement  for  costs  will  be  denied  that  are  in  every  way  rea- 
sonable. The  scope  and  immediacy  of  this  problem  is  awesome.  Ac- 
cording to  the  SSA,  753  hospitals,  13  percent  of  all  hospitals  in  the 
country,  will  be  denied  reasonable  cost  reimbursement  under  the  re- 
vised regulations. 

By  contrast,  41  percent  of  the  hospitals  which  are  members  of  the 
council  of  teaching  hospitals  will  be  denied  full  reasonable  cost  re- 
imbursement. 

It  is  reasonable  to  assume  that  the  highly  disparate  impact  of  the 
schedule  here  is  due  to  the  fact  that  the  legitimate  differences  among 
hospitals  are  not  being  taken  into  account  by  the  classification  formula. 

According  to  data  provided  by  the  Social  Security  Administration, 
the  impact  of  the  revised  schedule  is  dramatically  uneven.  For  ex- 
ample, over  one-half  of  all  hospitals  in  the  State  of  Washington  will  be 
denied  full  reimbursement  in  contrast  to  1.8  percent  of  the  hospitals  in 
North  Dakota.  It  is  difficult  to  explain  how  47  percent  of  the  hospitals 
in  Nevada,  34  percent  of  the  hospitals  in  Maryland,  and  one  of  every 
three  hospitals  in  California  can  be  summarily  labeled  as  inefficient. 
Some  more  specific  examples  may  be  in  order. 

If  the  Stanford  University  Hospital  in  California  could  be  moved 
800  yards  into  San  Mateo  County,  its  ceiling  for  a  patient  day  of  care 
would  be  increased  by  $37  and  it  would  not  face  the  loss  of  $1% 
million  next  year. 
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Duke  University  expects  to  be  $6  over  its  limit  of  $89  per  day,  yet 
Charlotte  Memorial  Hospital,  only  140  miles  away  and  similar  in 
many  respects  to  Duke,  has  a  limit  of  $120  per  day. 

The  ceiling  rates  for  four  very  similar  teaching  hospitals  in  the 
University  of  California  system  vary  by  $80  a  day  from  one  extreme  to 
another. 

The  University  of  California  teaching  hospitals  estimate  a  loss  of 
$1.7  million  in  medicare  reimbursement. 

Forty  of  our  council  member  hospitals  which  were  under  the  ceiling 
last  year  are  now  suddenly  defined  as  inefficient  under  the  revised 
schedule  of  limits. 

For  example  the  limit  for  Ohio  State  University  Hospital  will  be 
reduced  from  $128  to  $89  per  day  even  though  the  present  rates  have 
been  accepted  under  current  regulations.  At  the  same  time  similar 
sized  hospitals  in  Dayton  and  Toledo  would  have  a  $120  limit. 

These  projections  could  be  made  only  after  the  regulations  were 
published.  The  regulations  were  proposed  April  17  and  published  in 
final  form  May  30.  All  of  the  hospitals  I  have  mentioned  have  a 
July  1  fiscal  year.  It  will  be  impossible  for  them  to  make  any  meaning- 
ful financial  adjustments  even  if  such  adjustments  could  be  accom- 
plished. There  is  no  way  these  limits  can  be  viewed  as  prospective 
and  yet  it  is  clear  that  a  meat  axe  has  been  employed  when  a  scalpel 
was  necessary  to  accomplish  a  very  difficult  and  complex  task. 

As  you  are  probably  aware,  on  May  30  our  organization  instituted 
legal  action  to  prevent  the  implementation  of  the  new  schedule  of 
limits. 

The  interim  regulations  published  last  year  are  similar  to  the  re- 
vised regulations.  However  we  refrained  from  legal  action  last  year 
because  Secretary  Weinberger  stated  that  the  regulations  were  for 
1  year  only  and  would  be  revised. 

It  is  our  understanding  that  we  would  be  involved  in  the  develop- 
ment of  new  regulations  through  a  technical  advisory  committee  and 
that  an  effective  exception  process  would  be  instituted.  Neither  of 
these  events  has  come  to  pass. 

The  technical  advisory  committee  was  appointed  and  a  member  of 
our  staff  was  appointed  to  serve.  However,  this  committee  had  only 
one  meeting  last  summer  and  no  further  meetings  were  scheduled. 

Sixteen  exemption  requests  were  filed  in  the  past  year;  not  one 
has  been  formally  granted.  As  recently  as  March  21,  representatives 
of  Boston  teaching  hospitals  met  with  Mr.  Thomas  Tierney,  Director 
of  the  Bureau  of  Health  Insurance,  to  clarify  the  process,  methodology, 
and  the  details  of  the  exceptions  procedure.  They  acknowledged  that 
difficulties  have  not  been  reconciled  and  that  there  is  no  published 
document  outlining  the  process  and  criteria  by  which  an  exception 
will  be  evaluated. 

These  problems  lead  me  to  my  final  general  observations.  In  the 
case  of  the  three  of  the  four  sets  of  regulations  under  review  today 
we  requested  an  extension  of  the  30-day  comment  period  due  to  the 
complexity  of  the  proposed  regulations  and  the  need  for  more  comphre- 
hensive  analytic  review.  In  all  three  instances  these  requests  were 
denied. 

Further,  the  suits  filed  by  the  Joint  Commission  on  Accreditation 
of  Hospitals  to  prevent  release  of  confidential  accreditation  reports, 
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the  legal  action  of  the  American  Hospital  Association  and  other 
national  organizations  on  the  8%  percent  routine  nursing  differential 
under  medicare  reimbursement,  are  symptomatic  or  a  serious  problem 
of  the  relationship  between  the  executive  branch  of  the  Government 
and  the  health  care  field. 

Neither  the  Government  nor  the  organizations  we  represent  should 
be  spending  time  and  money  on  these  legal  contests.  What  we  should 
be  doing  is  engaging  in  a  mutual  working  relationsiop  to  address 
these  problems  in  a  fashion  which  insure  the  fiscal  integrity  of  our 
institutions  so  that  they  can  continue  to  provide  the  medical  care 
which  we  all  eventually  require. 

Thank  you. 

[The  prepared  statement  follows :] 

Statement  op  the  Association  op  American  Medical  Colleges 

The  following  statement  is  submitted  to  the  Committee  on  Ways  and  Means, 
Subcommittee  on  Health,  by  the  Association  of  American  Medical  Colleges  on 
behalf  of  the  nation's  115  schools  of  medicine,  400  major  affiliated  teaching 
hospitals  and  62  academic  societies.  The  Association  of  American  Medical  Colleges 
is  located  at  One  Dupont  Circle  NW.,  Suite  200,  Washington,  D.C.,  20036. 

Four  specific  issues  are  addressed  in  this  statement  which  provides  an  overview 
of  the  Association's  concerns  about  changes  in  the  Medicare  program  proposed 
by  the  Department  of  Health,  Education  and  Welfare.  The  points  discussed  are: 

A.  Hospital  Inpatient  Routine  Service  Cost  Limitations. 

B.  Elimination  of  Inpatient  Routine  Nursing  Salary  Cost  Differential. 

C.  Limits  on  Prevailing  Physician  Charge  Levels. 

D.  Utilization  Review  Procedures  for  Hospitals. 

Additionally,  the  Association  intends  to  supplement  this  statement  with  oral 
testimony  on  the  particular  regulatory  change  about  which  it  has  primary  con- 
cern— Hospital  Inpatient  Routine  Service  Cost  Limitations  Under  Section  223 
of  P.L.  92-603. 

In  reference  to  the  above  issues,  the  Association  recommends  that: 

The  schedule  implementing  the  inpatient  routine  service  cost  limitations 
should  be  altered  to  reflect  the  factors  necessary  to  provide  an  equitable 
classification  scheme; 

Until  there  is  valid  documentation  substantiating  that  the  nursing  dif- 
ferential is  no  longer  required  to  assure  hospitals  of  full  reasonable  cost 
reimbursement,  it  should  be  continued; 

The  Section  224(a)  regulations — "Limits  on  Prevailing  Charge  Levels" — 
should  be  withdrawn  and  reissued  at  a  later  date  in  form  that  includes  the 
essential  economic  index  information;  and, 

There  must  be  a  reasonable  level  of  coordination  by  the  Department  of 
Health,  Education  and  Welfare  in  implementing  the  utilization  review 
requirements  and  the  implementation  process  should  be  accomplished  in  a 
cooperative  environment  and  under  a  time  schedule  which  is  consistent  with 
the  high  expectations  of  hospital  performance. 
The  Association  of  American  Medical  Colleges  joins  with  five  other  national 
health  care  organizations  in  presenting  its  testimony  on  selected  issues  and 
problems  in  Medicare  program  implementation  to  the  Subcommittee  on  Health  of 
the  Committee  on  Ways  and  Means.  These  problems,  and  in  some  cases  the  litiga- 
tion which  has  resulted  from  them,  are  perhaps  symptomatic  of  a  more  serious 
problem  with  the  relationship  between  the  Executive  Branch  of  the  government 
and  those  responsible  for  providing  health  care  and  medical  services. 

Neither  the  government  nor  the  organizations  represented  at  these  hearings 
should  be  spending  time  and  money  on  these  legal  contests.  A  more  reasoned 
approach  is  to  develop  a  mutual  working  relationship  to  address  these  problems 
in  a  manner  which  ensures  the  fiscal  integrity  of  all  health  care  institutions  so 
they  are  able  to  continue  to  provide  necessary  medical  services. 

hospital  inpatient  routine  service  cost  limitations 

Regulations  implementing  Section  223  of  P.L.  92-603  were  oringinally  published 
on  June  6,  1974,  and  became  effective  for  cost  reporting  periods  beginning  after 
June  30,  1974.  The  regulations  established  limitations  on  the  per  diem  routine 
service  costs  of  non-federal,  short-term  hospitals  classified  into  groups  based  upon: 
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(1)  metropolitan  area  designation  (whether  or  not  the  hospital  is  located  in  a 
SMSA) ;  (2)  bed  size  (based  upon  seven  classes) ;  and,  (3)  state  per  capita  income 
(five  classes) .  For  each  of  70  groups  (2  x  7  x  5  =  70)  a  ceiling  is  established  on  per 
diem  routine  service  costs  at  the  90th  percentile  (plus  10  percent  of  the  median) 
of  the  experienced  costs  of  hospitals  in  the  group. 

On  April  17,  1975,  DHEW  issued  a  revised  schedule  of  cost  limits  under  regu- 
lations implementing  Section  223  of  P.L.  92-603  which  will  be  effective  for  cost 
reporting  periods  beginning  on  or  after  July  1,  1975.  The  revised  schedule  sub- 
divides all  hospitals  into  two  initial  groups  depending  on  whether  the  facility 
is  located  in  a  SMSA.  Hospitals  located  in  a  SMSA  are  partitioned  into  five  groups 
based  upon  SMSA  per  capita  income;  hospitals  not  located  in  SMSA's  are  sub- 
divided into  five  groups  based  upon  state  per  capita  income.  Within  each  per 
capita  income  group  (either  SMSA  or  non-SMSA)  hospitals  are  categorized  by 
bed  size  (three  or  five  groupings).  For  each  of  the  32  groups,  per  diem  routine 
service  costs  are  now  limited  to  the  80th  percentile  (plus  10  percent  of  the  median) 
of  the  actual  routine  service  costs  of  hospitals  in  the  group. 

The  Association  of  American  Medical  Colleges  believes  that  the  schedule  of 
limits  and  the  underlying  mechanism  of  grouping  hospitals  for  cost  limitation 
as  developed  by  DHEW  is  inherently  arbitrary  and  will  unjustly  deny  full  reasona- 
ble cost  reimbursement  to  hospitals.  Specifically, 

(1)  Contrary  to  intent,  for  a  great  majority  of  the  nation's  hospitals,  the 
schedule  places  concurrent  rather  than  prospective  limits  on  costs  and  makes 
compliance  difficult,  if  not  impossible; 

(2)  The  mechanism  employed  by  DHEW  to  group  hospitals  completely  ignores 
the  vast  body  of  economic  research  on  the  cost  behavior  of  hospitals;  and, 

(3)  The  revised  schedule  and  underlying  grouping  methodlogy  will  produce 
aberrant  results. 

Each  of  these  points  will  be  briefly  discussed  below. 

First,  it  was  intended  that  cost  limits  imposed  under  Section  223  be  exercised 
on  a  prospective  rather  than  a  retrospective  basis  so  that  hospitals  would  know 
the  limits  of  costs  defined  as  reasonable  and  thus  could  act  to  avoid  having  costs 
that  would  not  be  fully  reimbursed  under  the  Medicare  program.  The  revised 
schedule  was  published  in  final  form  on  May  30,  1975,  and  would  become  effective 
for  cost  reporting  periods  beginning  after  June  30,  1975.  Thus,  hospitals  with  cost 
reporting  periods  beginning  on  July  1,  1975,  (about  34  percent  of  all  hospitals) 
are  provided  with  one  month  to  act  to  avoid  having  costs  that  are  not  reimbursa- 
ble. The  manner  in  which  the  schedule  has  been  implemented  fails  to  give  proper 
consideration  to  hospital  planning  and  budgeting  processes.  The  budget  planning 
cycle  of  a  hospital  commences  at  least  six-months  before  the  start  of  a  cost  report- 
ing period.  Hospitals  faced  with  costs  in  excess  of  the  established  limits  must  be 
provided  with  a  reasonable  amount  of  time  to  realign  budgets,  to  cut  and/or 
eliminate  programs,  and  to  discharge  personnel.  Such  actions  are  impossible 
given  the  inordinately  short  time  between  final  publication  and  implementation 
of  the  schedule. 

Second,  the  revised  schedule  does  not  group  similar  hospitals  because  of  its 
failure  to  include  many  of  the  factors  which  account  for  differences  in  costs  be- 
tween hospitals.  Thus,  the  schedule  has  the  potential  to  deny  costs  that  are,  in 
every  way,  reasonable  and  that  are  not  a  result  of  inefficiency  and/or  the  provision 
of  unnecessary  services. 

The  schedule  assumes  that  hospitals  subdivided  into  groups  on  the  basis  of 
location  (SMSA  or  non-SMSA),  bed  size,  and  per  capita  income  of  the  area  in 
which  they  are  situated  (SMSA  or  State)  should  experience  similar  per  diem 
routine  service  costs.  Those  above  the  set  ceiling  are  assumed  to  be  inefficient 
and/or  providing  unnecessary  services.  A  vast  body  of  econometric  research  on 
the  cost  behavior  of  hospitals,  however,  has  demonstrated  that  costs  vary  legiti- 
mately across  different  hospitals  due  to  other  factors.  These  include:  (1)  the  nature 
and  scope  of  facilities  and  services  offered;  (2)  the  characteristics  of  patients 
treated;  (3)  the  extent  and  nature  of  the  involvement  of  the  facility  in  training 
medical  students,  interns,  residents  and  allied  health  personnel;  and,  (4)  the 
quality  and  intensity  of  patient  care  provided.  These  factors,  and  their  impact  upon 
the  design  of  cost  limitation  mechanisms  are  discussed  by  Dowling: 

"Some  hospitals  have  new  and  efficient  plants;  others  (often  inner-city  hos- 
pitals) are  old,  inefficient,  and  in  need  of  extensive  renovation.  Some  with  newly 
added  or  expanded  facilities  have  high  per  unit  costs  associated  with  temporary 
low  occupancy  levels  and  high  depreciation  and  interest  expenses;  others  are 
operating  debt-free  facilities  at  high  occupancy  levels.  Some  are  in  areas  of  de- 
clining use,  high,  bad  debts  or  uncollectables,  and  high  salaries;  others  are  in  more 
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favorable  locations.  Some  handle  the  more  complex  or  serious  case  types;  others 
handle  the  more  routine  case  types.  Some  have  teaching  programs;  others  do  not. 
Amenity,  quality,  and  productivity  levels  differ  from  hospital  to  hospital.  Fi- 
nally, some  hospitals  have  more  freedom  to  make  improvements,  while  others  are 
constrained  by  a  lack  of  resources,  union  contracts,  etc.  Ideally,  the  rate  setting 
process  should  take  such  differences  into  account,  establishing  higher  rates  for 
hospitals  with  justifiable  or  uncorrectable  (at  least  in  the  short-run)  high  costs, 
and  lower  rates  for  hospitals  whose  high  costs  are  due  to  inefficiency  *  *  *." 

(Dowling,  "A  Proposal  for  Evaluation  of  AHS  and  Medicaid  Prospective  Re- 
imbursement Systems  in  Downstate  New  York,"  submitted  to  and  funded  by 
the  Social  Security  Administration  (February,  1974).) 

In  a  news  release  issued  in  conjunction  with  implementation  of  the  initial  sched- 
ule of  limits  on  June  6,  1974,  Secretary  Weinberger  realized  the  deficiencies  of 
grouping  hospitals  by  bed  size,  metropolitan  area  designation,  and  per  capita 
income  when  he  stated  that: 

"*  *  *  the  interim  classification  system  is  a  first-step  in  the  development  of  a 
system  which  recognizes  necessary  differences  in  hospital  costs  due  to  factors  such  as 
patient  mix,  scope  of  services  and  economic  conditions  of  local  labor  markets.  The 
revisions  which  the  Department  expects  to  develop  by  July  1,  1975,  will  be  the 
next  step  in  the  explicit  recognition  of  necessary  cost  differences  due  to  these  and 
other  factors."  (Emphasis  added.) 

The  revised  schedule  of  limits  employs  the  same  factors  included  in  the  initial 
schedule  and  does  not  take  into  account  production  characteristics  which  must  be 
used  to  equitably  group  hospitals.  By  failing  to  utilize  such  production  character- 
istics to  group  similar  hospitals,  the  schedule  will  deny  reimbursement  for  costs 
that  are  in  every  way  reasonable  (i.e.,  due  to  legitimate  differences  in  the  type  of 
cases  treated,  the  nature  of  facilities  and  services  offered,  and  the  quality  and 
intensity  of  patient  care  provided)  rather  than  due  to  inefficiency  and/or  the 
provision  of  unnecessary  services. 

In  implementing  the  regulations  HDEW  stated: 

"It  should  be  noted  that  no  direct  provision  has  been  made  in  the  revised  classi- 
fication system  for  the  effects  of  factors  such  as  educational  programs,  patient  mix, 
or  scope  of  services  on  the  hospital's  inpatient  general  routine  service  cost.  The 
reason  for  this  is  that  bed  size  has  been  shown  to  be  correlated  with  these  factors." 

The  Association  requested  studies  substantiating  this  statement.  The  response 
to  this  request  was  a  report  prepared  for  the  Commissioner  of  Social  Security  by 
the  Office  of  Research  and  Statistics  which  states  that  with  respect  to  explaining 
cost  variations  between  hospitals,  "...  hospital  size  contributes  very  little  to 
either  routine  cost  or  total  cost  per  patient  day  and  should  be  kept  as  pari  of  the 
classification  scheme  for  cosmetic  purposes  only."  (emphasis  added)  The  report 
further  notes  that,  "some  measure  of  hospital  output  complexity  should  be  added 
to  the  classification  scheme  to  provide  more  equitable  treatment  of  the  teaching 
and  highly  specialized  institution." 

Third,  because  the  schedule  does  not  employ  certain  factors  that  cause  legiti- 
mate differences  in  hospital  costs,  dan  due  to  the  fact  that  the  schedule  is  based 
upon  a  crude  cross-classification  scheme,  the  schedule  has  an  arbitray  and  highly 
aberrant  impact  upon  hospitals.  Sevreal  examples  are  briefly  noted  below: 

SSA  data  indicates  that  about  14  percent  of  all  hospitals  will  have  costs 
that  exceed  the  limits  established  in  the  revised  schedule.  This  is  compared 
with  fully  41.7  percent  of  members  of  the  Council  of  Teaching  Hospitals  of 
the  Association  of  American  Medical  Colleges.  As  contrasted  to  all  facilities, 
COTH  hospitals  serve  as  regional  referral  centers,  offer  a  broad  range  of 
facilities  and  services  and,  of  course,  are  extensively  engaged  in  educational 
programs.  It  appears  reasonable  to  assume  thta  the  highly  disparate  impact 
of  the  schedule  is  due,  in  part,  to  the  fact  that  legitimate  production  differ- 
ences in  hospitals  are  not  accounted  for. 

According  to  the  Social  Security  Administration  figures,  the  impact  of 
the  schedule  is  geographically  uneven.  For  example,  over  one-half  of  all 
hospitals  in  the  State  of  Washington  will  be  denied  reimbursement  under 
the  schedule  as  contrasted  to  only  1.8  percent  of  the  hospitals  in  North 
Dakota.  It  is  difficult  to  explain  how  47  percent  of  the  hospitals  in  Nevada, 
40  percent  of  the  hospitals  in  Maine,  34  percent  of  all  hospitals  in  Maryland 
and  one  out  of  three  hospitals  in  California  can  be  summarily  labeled  as 
inefficient. 

Fully  40  COTH  member  teaching  hospitals  had  costs  less  than  the  limit 
for  their  group  under  the  regulations  published  last  year  but  are  now  defined 
as  inefficient  within  the  provisions  of  the  revised  schedule.  It  is  totally 
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unreasonable  to  assume  that  within  the  short  period  of  one-year  the  opera- 
tional characteristics  of  so  many  hospitals  could  alter  so  drastically  to 
result  in  the  denial  of  millions  of  dollars  of  Medicare  reimbursement. 

In  many  instances  the  reimbursement  ceilings  established  by  the  schedule 
are  contrary  to  reason.  For  example,  the  schedule  presumes  that  a  1,000 
bed  tertiary  care  referral  hospital  providing  a  broad  array  of  complex  diag- 
nostic and  treatment  services  would  have  only  a  one-dollar  higher  per  diem 
routine  service  cost  than  a  50  bed  community  hospital  providing  only  basic 
medical  services  (if  both  were  located  in  a  SMSA,  per  capita  income 
group  III). 

The  effect  of  the  schedule  on  many  hospitals  is  arbitrary.  For  example, 
one  COTH  member  teaching  hospital  will  lose  an  estimated  1.5  million 
dollars  in  Medicare  reimbursement  because  it  is  located  only  800  yards 
from  the  San  Francisco-Oakland  SMSA. 
The  Association  of  American  Medical  Colleges  has  filed  the  necessary  legal 
documents  in  the  U.S.  District  Court,  Washington,  D.C.,  to  seek  a  preliminary 
injunction  against  implementation  of  the  revised  schedule  of  cost  limits. 

ELIMINATION  OF  INPATIENT  ROUTINE  NURSING  SALARY  COST  DIFFERENTIAL 

On  April  3,  1975,  the  Department  of  Health,  Education  and  Welfare  formally 
made  known  its  intent  to  eliminate  the  Medicare  special  inpatient  nursing  salary 
cost  differential.  Publication  of  the  proposed  notice  in  April  was  followed  shortly 
by  promulgation  of  the  final  notice  of  the  change  on  May  23,  to  be  effective  for 
cost  reporting  periods  beginning  after  June,  1975. 

The  Department  has  continually  asserted  that  removal  of  the  differential  is 
justified  based  upon  three  points.  These  are: 

(1)  Changes  in  the  Medicare  law  to  include  a  segment  of  the  below  65  popula- 
tion now  makes  the  routine  nursing  per  diem  (without  the  differential)  adequate; 

(2)  Changes  in  the  reimbursement  methods  through  the  use  of  separate  cost  ap- 
portionment procedures  for  special  care  units  (with  no  differential)  now  makes  the 
routine  nursing  per  diem  (without  differential)  adequate; 

(3)  Changes  in  the  way  inpatient  services  are  provided  through  the  increased 
utilization  of  special  care  units  by  Medicare  beneficiaries  now  makes  the  routine 
nursing  per  diem  (without  differential)  adequate. 

These  points,  we  submit,  are  largely  unrelated  to  the  termination  of  the  eight 
and  one-half  percent  inpatient  differential.  The  relevance  of  the  Department's 
arguments  and  their  ability  to  document  and  validate  the  removal  of  the  differ- 
ential is  highly  questionable. 

The  original  purpose  for  the  inpatient  routine  nursing  salary  cost  differential 
was  to  "compensate  the  institution  for  the  above  average  costs  of  inpatient  nursing 
care  furnished  to  Medicare  beneficiaries."  Inclusion  of  certain  populations  below 
age  65  in  actuality  has  the  result  of  necessitating  more  than  average  routine  nursing 
care  (less  than  nine  percent  of  the  total  number  of  active  Medicare  beneficiaries  as 
of  January,  1975,  are  below  age  65  according  to  the  data  supplied  by  HEW.) 

The  below  age  65  population  consists  of  certain  disabled  beneficiaries  and  those 
with  end-stage  renal  disease,  who  require  more  help  and  attention  than  is  the  norm 
for  non-Medicare  patients.  More  importantly,  the  under  65  Medicare  beneficiary  is 
removed  from  the  hospital's  reimbursement  calculation  prior  to  determination  of 
the  eight  and  one-half  percent  nursing  differential.  Therefore,  it  does  not  follow 
that  since  the  Medicare  program  now  includes  patients  below  age  65  that  the 
nursing  salary  cost  differential  should  be  eliminated. 

In  discussing  the  second  reason  for  discontinuing  the  8^  percent  differential,  it 
should  be  recalled  that  the  primary  purpose  of  the  separate  Medicare  cost  appor- 
tionment procedures  was  to  provide  assurances  that  the  cost  of  care  for  non-Medi- 
care patients  was  not  subsidized  by  the  Medicare  program,  and  vice  versa.  The 
change  in  the  Medicare  cost  apportionment  procedures  was  not  implemented  as  a 
result  of  changes  in  utilization  of  special  care  units.  If  the  nursing  salary  differen- 
tial is  eliminated,  the  result  will  cause  non-Medicare  patients  to  subsidize  the 
financing  of  care  for  Medicare  patients. 

The  nursing  salary  differential  was  initiated  because  of  the  higher  level  of  routine 
nursing  services  required  by  elderly  patients.  The  Department  has  asserted  that 
the  increased  utilization  of  special  care  units  by  Medicare  patients  has  eliminated 
the  need  for  the  differential,  implying  that  Medicare  patients  on  regular  medical 
and  surgical  units  do  not  require  a  higher  level  of  nursing  service.  In  the  first  in- 
stance, no  data  have  been  made  available  to  document  the  assertion  that  a  greater 
percentage  of  Medicare  patients  are  being  presently  served  in  special  care  units 
than  was  the  case  in  1969  when  the  differential  was  initiated.  Even  if  this  were  the 
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case,  the  Department,  by  its  own  regulations  published  in  1969,  is  required  to  con- 
duct studies,  "to  determine  the  amount  of  inpatient  routine  salary  cost  differential 
for  the  aged  that  is  appropriate  in  the  future."  To  our  knowledge,  no  such  studies 
have  been  initiated  or  completed. 

Requests  for  the  HEW  data  utilized  to  justify  elimination  of  tjie  differential 
and  AAMC  inquiries  regarding  HEW  studies  documenting  the  need  for  changes 
in  the  differential  received  inadequate  and  disappointing  responses  from  the 
Department.  Similarly,  a  request  for  an  extension  of  the  thirty  day  comment 
period  on  the  proposed  regulation  was  also  denied. 

The  Association  of  American  Medical  Colleges  believes  strongly  that  elimina- 
tion of  the  routine  nursing  service  cost  differential  is  without  justification.  Studies 
to  determine  the  appropriate  amount  of  an  inpatient  Medicare  routine  rursing 
salary  cost  differential  are  still  a  requisite  prior  to  any  alteration  to  the  present 
differential  level.  Until  such  time  as  there  is  valid  documentation  that  the  differen- 
tial is  no  longer  required  to  assure  the  institution  of  equitable  and  reasonable 
reimbursement,  the  Association  urges  that  it  be  continued. 

LIMITS  ON  PREVAILING  CHARGE  LEVELS 

This  provision  of  the  law  was  clearly  intended  to  require  that  the  Social  Security 
Administration  develop  an  equitable  method  for  setting  a  limit  on  the  increases 
in  prevailing  physician  charge  levels  which  are  used  as  the  basis  for  Medicare  fee 
payments.  The  approach  should  relate  recognition  of  fee  increases  to  appropriate 
economic  indexes  so  that  the  Medicare  program  will  not  merely  recognize  whatever 
increases  in  charges  are  established  in  a  locality  but  would  limit  recognition  of 
charge  increases  to  rates  that  economic  data  indicate  would  be  fair  to  all  concerned 
and  follow,  rather  than  lead,  inflationary  trends. 

The  Social  Security  Administration  has  proposed  regulations  which  state  that 
increases  in  the  prevailing  charge  levels  will  be  limited  by  an  economic  index 
established  by  the  Secretary.  However,  this  Association  finds  discouraging  the 
total  absence  of  an  explanation  of  what  elements  will  comprise  the  index,  a  descrip- 
tion of  how  it  will  operate  and  a  definitive  statement  on  the  methods  which  are  to 
be  considered.  The  lack  of  any  economic  index  data  upon  which  to  comment 
significantly  limited  analysis  of  the  proposal  and  minimized  the  Association's 
efforts  to  offer  substantative  comments.  In  essence,  we  were  obliged  to  comment 
on  a  proposal  which  lacked  substance. 

The  proposed  regulations  include  an  "example"  cited  in  the  House  Ways  and 
Means  Committee  Report  to  clarify  the  type  of  data  and  methodology  which 
may  be  utilized.  While  it  seems  clear  that  the  Committee  intended  to  illustrate  a 
"ratio  of  the  expenses  of  practice  to  income  of  practice,"  the  Social  Security 
Administration  has  apparently  adopted  the  illustrative  formula  in  the  example  as 
the  method  for  determining  reasonable  limits.  A  more  reasoned  approach  towards, 
documentation  of  office  expense  and  earning  components  would  be  appropriate. 
In  order  for  the  regulations  to  be  adequately  evaluated  and  the  methodology 
analyzed,  the  Department  of  Health,  Education  and  Welfare  must  be  prepared 
to  answer  the  following  questions: 

What  are  the  components  of  the  economic  index? 

How  will  the  index  be  adjusted  for  differences  in  medical  practices  and 
expenses;  differences  among  specialties? 

What  mechanism  will  be  used  to  collect  the  data  and  what  will  be  the  basis 
for  selection? 

How  will  "locality"  be  denned? 

What  will  be  the  process  for  determining  the  "relative  weights"  between 
office  expense  and  earnings,  and  how  will  changes  be  assessed? 

Will  there  be  a  procedure  for  granting  exceptions  and  waivers?  If  so,  by 
whom? 

The  AAMC  has  recommended  that  these  proposed  regulations  be  withdrawn  and 
reissued  in  a  form  that  includes  the  essential  economic  index  information.  Issuance 
of  the  regulations  in  their  present  form,  in  the  absence  of  the  descriptive  com- 
ponents, is  inconsistent  with  the  rule-making  process.  These  are  fundamental 
questions  and  the  Department's  actions  to  date  leave  the  impression  that  it  does 
not  intend  to  respond.  The  Association  believes  that  the  regulations,  as  proposed 
by  HEW,  do  not  address  many  of  the  important  issues  which  are  a  requisite  to  the 
orderly  implementation  of  section  224(a). 
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UTILIZATION  REVIEW  PROCEDURES  FOR  HOSPITALS 

The  Association  of  American  Medical  Colleges  joins  other  national  health 
organizations  in  requesting  that  there  be  some  clarification  of  the  present  multi- 
plicity of  hospital  review  requirements.  Hospitals  are  confused,  at  best,  over  the 
lack  of  clarity  and  direction  regarding  Medicare  utilization  review  policies  and 
PSRO  program  direction.  It  is  as  a  consequence  of  the  failure  of  the  Department 
of  Health,  Education  and  Welfare  to  set  forth  a  single,  uniform  course  of  action 
that  there  exists  the  problems  at  hand  today.  The  Association  has  advocated  and 
continues  to  support  the  concepts  of  medical  audit,  and  quality  and  utilization 
review.  However,  institutional  responsibility  has  been  taxed  to  the  point  where 
compliance  with  either  voluntary  or  mandatory  requirements  may  be  beyond 
realistic  expectations.  Administrative  difficulties  such  as  the  impossible  implemen- 
tation schedule  and  non-existent  reimbursement  principles  are  the  two  specific 
problems  which  will  be  addressed  in  this  testimony. 

A  review  of  the  background  of  the  implementation  of  the  utilization  review 
regulations  reveals  a  series  of  "revised  dates,"  "phase-in  periods"  and  "missed 
deadlines."  Beginning  with  a  unrealistic  schedule,  the  Department  has  continued 
to  place  unreasonable  demands  upon  the  hospitals.  The  Department  has  recog- 
nized the  enormousness  of  the  hospital's  task  and  the  implications  of  mandating 
"full  compliance"  when  deadlines  were  moved  from  February  1,  to  April  1,  and 
then  to  July  1.  Even  the  latest  compliance  date  is  certainly  questionable  in  light  of 
what  is  expected  of  the  institutions.  Effective  and  deliberate  planning  and  action  is 
impossible  to  achieve  in  an  environment  of  uncertainty  and  confusion. 

The  Department  has  agreed  to  furnish  the  hospitals  with  timely  instructions  and 
guidelines  to  assist  them  in  implementing  the  review  process.  Delays  in  distributing 
this  material,  complicated  by  vague  and  often  conflicting  interpretation  has  not 
served  to  make  the  procedure  effective  and  useful.  The  Departments  reliance  upon 
State  Agencies  for  assuring  compliance  and  providing  technical  assistance  is  further 
cause  for  confusion.  Hospitals  in  states  with  emerging  conditional  PSRO's  have 
been  left  with  little  direction  thus  far.  Until  the  Bureau  of  Quality  Assurance  and 
the  SSA  Bureau  of  Health  Insurance  clarify  this  situation  and  provide  direction, 
the  previous  problems  will  not  be  alleviated. 

Development  of  efficacious  screening  criteria,  revision  of  utilization  review 
plans  and  recruitment  of  skilled  personnel  take  a  considerable  amount  of  time.  The 
complexity  and  scope  of  services  provided  in  a  tertiary  care  teaching  institution, 
characterized  by  its  contribution  to  medical  education  and  research,  demands  an 
appropriate  implementation  time  schedule. 

The  other  area  of  concern  with  the  utilization  review  procedures  regards  Medi- 
care and  Medicaid  reimbursement  for  carrying  out  the  review.  The  activities 
and  processes  being  mandated  by  the  Bureau  of  Health  Insurance  have  added 
additional  specific  costs  to  the  institution.  For  example,  new  personnel  must  be 
recruited  and  trained,  internal  systems  of  control  must  be  designed  and  increasing 
demands  for  paper  work  will  be  placed  upon  the  institution.  In  the  absence 
of  a  uniform  reimbursement  policy,  hospitals  cannot  properly  plan  and  budget  for 
their  forthcoming  fiscal  year.  While  the  Department  may  assume  that  it  will 
become  a  "reimbursable  cost,"  it  has  failed  to  consider  other  constraints  and 
controls  upon  the  hospital.  Cost  limitations  under  section  223,  discussed  earlier 
in  this  testimony,  preclude  an  institution  from  being  reimbursed  above  a  certain 
ceiling  for  routine  service  costs.  It  is  through  the  "routine  service  cost"  that 
the  hospital  receives  payment  for  the  present  utilization  review  costs.  A  number 
of  states  now  have  operating  rate  review  agencies  which  also  have  the  effect 
of  limiting  the  institutions'  reimbursement  level.  These  inherent  conflicts  and 
inconsistencies  further  act  to  confuse  hospitals  and  place  them  directly  in  the 
middle. 

Hospitals  have  traditionally  relied  upon  physicians  to  "volunteer"  their  time 
and  efforts  for  the  purpose  of  Medicare  and  Medicaid  utilization  review.  Often, 
the  arrangement  was  a  quid  pro  quo  for  receiving  hospital  medical  staff  privileges. 
Existing  policy  discussions  seem  to  imply  that  physician  reimbursement  will  be 
made  only  if  all  patients  are  reviewed.  The  intent  of  the  Department  to  reimburse 
the  institution  for  only  Medicare's  portion  of  physician  utilization  review  activi- 
ties appears  reasonable ;  however,  hospitals  may  not  be  able  to  obtain  reimburse- 
ment from  other  third  party  payers,  and  be  forced  to  absorb  the  cost  which 
results  from  a  Medicare  requirement. 

It  is  conceivable  that  HEW  and  the  Bureau  of  Health  Insurance  can  expect 
health  care  facilities  to  comply  with  the  utilization  review  regulations  under  the 
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present  regulatory  morass.  Hospitals  have  no  way  of  knowing  what  costs  they 
will  be  paid  for  or  at  what  level.  In  some  states,  two  identical  federal  review 
systems  have  been  imposed  with  little  coordination  among  them.  Scheduled  imple- 
mentation dates,  totally  unreasonable  to  begin  with,  have  been  altered  at  the 
eleventh  hour  but  only  after  officials  in  the  Department  came  to  the  realization 
that  even  they  were  not  capable  of  assuring  compliance.  A  total  absence  of 
direction  in  some  areas  matched  by  duplicative  and  often  contradicting  guidelines 
in  other  areas  seems  to  characterize  the  implementation  process  at  the  present 
time. 

Hospitals  legitimately  ask  that  there  be  some  coordinative  approach  by  the 
Federal  Government  prior  to  the  imposition  of  the  program  upon  institutions. 
Resolution  of  the  present  problems  can  be  achieved  in  a  cooperative  and  timely 
manner.  A  responsible  attitude  by  the  Department  of  Health,  Education  and 
Welfare  will  greatly  facilitate  amelioration  of  the  present  difficulties. 

Mr.  Rostenkowski.  Thank  you,  Mr.  Lewine. 

Is  there  any  observation  that  any  panelist  would  like  to  make  about 
another  panelist's  testimony  or  any  colloquy  you  would  like  to  engage 
in? 

Mr.  Burleson? 

Mr.  Burleson.  I  want  to  thank  you,  Mr.  Chairman. 

I  knew  this  was  a  serious  situation.  Looking  at  it  rather  long  distance 
and  in  conversation  with  people  I  know  in  your  business,  even  with 
some  of  you,  it  is  even  a  little  worse  than  I  thought  it  was. 

I  suppose  what  you  are  saying,  what  we  need  in  this  program  is 
reasonableness.  You  are  not  expecting  to  be  left  alone,  and  that  the 
Federal  money  roll  in  and  you  not  have  some  regulation.  We  have  some 
shortages  in  this  country  of  a  lot  of  things  but  I  suppose,  Mr.  Chairman 
the  greatest  shortage  around  here  is  just  common  sense  and  this  is 
what  you  are  asking  for  as  I  understand  it. 

I  know  from  my  area  there  is  a  very  serious  situation  as  you  have 
emphasized  the  problems  with  the  small  rural  hospitals. 

You  have  discussed  at  some  length,  all  of  you,  the  utilization  review 
regulations. 

How  do  you  see — some  of  you  touched  on  this — how  do  you  see  the 
relation  with  PSRO  in  this  problem?  Can  they  be,  as  a  practical 
matter,  effectively  administered? 

Mr.  McMahon.  Well,  Mr.  Burleson,  the  idea  of  the  utilization 
review  regulations  was  to  begin  to  do  some  of  the  things  that  when 
the  PSRO  system  is  in  place  will  be  done  within  that  system. 

The  difficulties  are  that  the  present  situation  is  not  clear  nor  has 
it  been  clarified  for  us.  We  don't  know,  for  example,  the  precise  rela- 
tionship between  the  present  utilization  review  system  and  what  are 
called  the  conditional  PSRO's  that  have  been  designated. 

There  are  developmental  problems,  the  PSRO  system  will  take  some 
time  to  work  out.  And  it  is  envisioned  to  be  a  slow  and  incremental 
process  very  properly  and  that  will  give  us  all  a  chance  to  get  some 
of  the  bugs  out.  But  these  utilization  review  regulations  are  an  attempt 
to  put  everything  in  place  all  at  once  without  the  necessary  clarifica- 
tions that  will  take  place  in  the  PSRO  relationship. 

Mr.  Burleson.  You  are  not  saying  that  it  has  to  be  one  or  the 
other? 

Mr.  McMahon.  Well,  the  theory  has  been  that  once  the  PSRO 
system  is  in  place  then  these  utilization  review  regulations  will  go  by 
the  board  and  the  utilization  review  system  will  then,  or  the  utilization 
review  process  will  then  take  place  under  the  PSRO  umbrella.  But 
the  timing  when  that  takes  place  is  something  that  is  not  clear  nor 
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is  the  relationship  between  the  medicare  and  medicaid  system  made 
clear  as  well. 

Mr.  Burleson.  If  some  accommodation  cannot  be  made  in  the 
regulations  to  enable  hospitals  to  comply,  what  are  the  consequences? 
I  think  I  know  what  the  worst  might  be.  But  what  are  the  best  conse- 
quences and  how  many  hospitals  would  be  paralyzed  in  their  ability 
to  render  medical  services? 

Mr.  McMahon.  We  have  all  made  references  particularly  to  the 
problem  of  the  small  rural  hospitals  and,  Mr.  Burleson,  there  are 
1,500  hospitals  with  less  than  50  beds.  That  is  where  the  paralysis 
certainly  will  begin. 

While  some  recognition  has  been  given  to  the  fact  that  those  small 
hospitals  with  limited  members  of  the  medical  staff  will  have  some 
problems,  they  have  all  been  pushed  aside  and  the  assumption  has 
been  made  something  will  be  done.  We  get  right  down  to,  again, 
setting  aside  the  uncertainty  that  grows  out  of  the  injuction  against 
the  implementation  of  the  regulations,  putting  that  aside  we  get  to 
the  point  where  some  of  these  hospitals  are  not  going  to  be  able  to 
comply  with  the  regulations  and  presumably  that  means  then  that 
medicare  and  medicaid  beneficiaries  may  not  be  taken  care  of  in  those 
hospitals.  It  has  impact  on  the  hospitals  because  it  means  a  decline 
in  the  ability  to  render  service  but  it  has  a  tremendous  impact  on 
the  program  beneficiaries  who  then  will  have  no  place  to  go  or  at 
least  cannot  go  to  the  hospital  which  they  usually  have  related  to, 
hospitals  which  are  providing  service  to  what  may  be,  even  with  a  small 
hospital,  a  rather  substantial  geographic  area. 

Mr.  Burleson.  Could  you  tell  me  about  how  many  would  be 
affected? 

Mr.  Mahon.  We  are  talking  about  perhaps  a  relatively  small 
percentage,  but  you  know  how  percentages  work.  If  you  happen  to 
land  in  that  small  percentage  and  you  don't  have  care,  it  is  100  percent 
for  you. 

Mr.  Burleson.  Right.  Thank  you  very  much. 

Mr.  Rostenkowski.  Mr.  Duncan. 

Mr.  Duncan.  Thank  you,  Mr.  Chairman. 

I  would  like  to  ask  unanimous  consent  to  enter  a  statement  of  Dr. 
Samuel  Harrison,  chief  of  staff  of  the  Loudon  County,  Tenn.,  hospital, 
in  the  record  at  this  point. 

Mr.  Rostenkowski.  Without  objection  it  is  so  ordered. 

[The  statement  follows :] 

Statement  of  Samuel  A.  Harrison,  M.D.,  Chief  of  Staff,  Loudon  County 
Memorial  Hospital,  Loudon,  Tenn. 

There  are  many  "guidelines"  required  by  Medicare  that  are  expensive,  stupid, 
time  wasting  and  often  impossible  to  carry  out  and  frequently  difficult  to  accom- 
plish both  in  the  administrative  and  medical  departments  of  this  hospital.  This  is 
particularly  true  in  small  hospitals  where  we  try  to  comply  with  the  "guidelines" 
that  are  designed  for  big  hospitals. 

To  be  more  specific,  I  will  cite  you  one  instance  as  an  illustration  of  the  numer- 
ous "guidleines",  rules,  regulations  and  limitations  that  seem  to  always  come  from 
government  agencies  not  only  in  hospitals  but  in  whatever  and  " whose ver"  business 
the  government  (i.e.  Congress)  chooses  to  vote  itself  into.  This  particular  "guide- 
line" imposes  a  hardship  on  the  patients,  taxpayers.  Federal  Government,  doctors, 
administrative  and  nursing  personnel  connected  with  the  Loudon  County 
Memorial  Hospital. 

During  an  inspection  by  Medicare  "inspectors"  under  Mr.  Joe  Zinor  the  hospital 
Administrator  and  the  Chief  of  Nurses  were  told  that  "under  no  circumstances 
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could  nurses  give  anesthetics  to  anyone  even  under  the  direct  supervision  of  a 
doctor  or  Medicare  would  "punish"  the  hospital  by  withholding  funds."  Nurses 
have  been  giving  anesthetics  here  under  the  doctor's  supervision  since  before  my 
grandfather  began  to  practice  here  in  1900.  The  seven  doctors  here  on  the  staff 
represent  over  200  years  in  the  practice  of  medicine  and  none  of  us  can  remember 
any  complication  or  death  from  a  nurse's  giving  an  anesthetic  under  our  super- 
vision. I  think  you  will  agree  this  is  a  remarkable  record.  They  have  been  used 
mostly  in  delivering  babies,  setting  fractures,  and  in  emergency  situations.  Medical 
doctors  or  a  certified  Nurse  Anesthetist  give  the  anesthesias  in  surgery. 

Now,  the  point  is  that  for  this  small  hospital  to  keep  available  anesthetist  (if 
we  can  find  them,  24  hrs.  a  day,  7  days  a  week)  will  cost  the  hospital  from  $30,000 
to  $60,000  per  year.  We  don't  do  enough  work  to  justify  this;  so  either  we  stop 
all  of  it  or  let  the  patients  and  the  taxpayers  pay  for  it — something  that  they  haven't 
heretofore  had  to  pay  and  something  they  don't  need. 

We,  "us  country  doctors",  on  the  "frontline"  (or  maybe  behind  lines)  feel  we 
are  better  qualified  to  decide  what's  the  best  for  our  patients  down  here  in  Loudon 
County,  Tennessee,  than  some  bureaucrat  in  Washington. 

Personally,  I  hope  you  people  up  there  in  the  Congress  can  learn  to  say  "No" 
and  VOTE  NO.  If  you  don't,  I  and  a  majority  of  us  folks  down  here  will  vote  NO. 

Mr.  Duncan.  Do  you  find  greater  utilization  of  medicare  in  some 
sections  of  the  country  than  in  some  other  areas?  Can  someone  answer 
that? 

Mr.  Bromberg.  I  think,  Congressman  Duncan,  certainly  in  an 
area  of  the  country  such  as  Florida  where  there  are  elderly  people, 
hospitals  are  running  over  50  percent  medicare  population  where 
nationwide  that  figure  may  be  in  the  30  percent  area.  In  those  you  will 
find  that  a  hospital  has  to  double  what  it  would  ordinarily  have  to 
provide  by  way  of  increased  charges  to  nonmedicare  patients  to  make 
up  for  the  differences  we  have  been  talking  about. 

When  it  is  50  percent  of  your  patient  load,  you  have  twice  as  much 
to  make  up  in  terms  of  loss  reimbursement. 

Mr.  Duncan.  I  understand  there  is  greater  utilization  in  the  urban 
centers  of  hospitalization  than  in  the  rural  areas ;  is  that  correct? 

Mr.  McMahon.  Mr.  Duncan,  geography  as  well  as  economic  cir- 
cumstances have  always  had  some  deterrent  to  the  seeking  of  care  and 
I  suspect  we  would  find  a  lower  utilization  per  thousand  beneficiaries, 
for  example,  among  the  lower  economic  groups,  again  as  much  be- 
cause of  ignorance  on  their  part  as  to  when  to  seek  care  as  for  the 
economic  circumstances  themselves,  though  there  is  some  deterrent  in 
the  deductible  presumably  or  probably  more  fear  than  anything  else. 

When  you  get  to  the  geographic  problem,  inconvenience  of  access, 
you  might  find  a  reduction.  But  generally  it  seems  that  it  goes  pretty 
much  across  the  country  in  terms  of  the  number  of  people  per  thousand 
medicare  beneficiaries  who  do  seek  care  in  any  period  of  time. 

Mr.  Duncan.  I  understand  it  is  greater,  for  example,  in  New  York 
than  it  would  be  in  rural  Tennessee  or  Georgia  or  Mississippi.  Are  you 
aware  of  that? 

Mr.  McMahon.  Well,  other  than  the  geography — well,  the  other 
thing  is  there  is  the  relationship  between  the  medicaid  program  and 
medicare,  medicaid  being  more  ready  in  some  cases  to — under  the 
medicaid  program  in  a  given  State  to  pick  up  the  deductible  and  co- 
insurance aspects  that  medicare  leaves  to  the  patient. 

Mr.  Duncan.  How  many  people  pay  directly  for  hospitalization  on 
a  percentage  basis? 

Mr.  McMahon.  You  are  not  talking  about  over  65  now? 

Mr.  Duncan.  Completely  across  the  board. 

Mr.  McMahon.  10  percent? 

Sister  Harney.  Self -pay?  I  would  say  15. 
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Mr.  Duncan.  And  the  rest  is  government  and  private  plans? 
Mr.  McMahon.  Yes. 

Mr.  Duncan.  Do  you  have  a  higher  utilization  by  those  that 
have  prepaid  coverage  than  those  who  pay  directly? 

Mr.  Bromberg.  I  think,  Congressman,  that  would  depend  on  the 
geographical  area  of  the  country.  In  terms  of  whether  your  medicaid 
population  is  higher,  such  as  you  pointed  out  in  New  York  City,  you 
might  have  a  higher  medicaid  population  in  a  facility  than  you  would 
in  other  parts  of  the  country.  Generally  on  a  nationwide  basis  we 
find  that  you  may  run  30-percent  medicare  and  10-  to  15-percent  medi- 
caid and  15-percent  private  pay,  and  the  balance  split  between  Blue 
Cross  and  commercial  insurance  companies  and  there  would  be  a  big 
difference  between  the  two  of  them. 

Mr.  Duncan.  Have  you  had  to  increase  room  rates  because  of  the 
increase  in  malpractice  insurance  rates? 

Mr.  McMahon.  Yes;  indeed. 

Mr.  Duncan.  On  the  average,  what  would  you  say? 

Mr.  McMahon.  Well,  a  lot  is  going  to  depend — and  I  will  ask  the 
others  because  I  suppose  while  it  is  difficult  today  to  single  out  the 
greatest  problem  that  hospitals  face,  certainly  right  now  malpractice 
is  right  up  at  the  top  not  only  with  hospitals,  but  physicians  as  well. 

We  have  seen  increases  in  malpractice  insurance  go  from  what 
would  be  the  equivalent  of  50  cents  per  patient-day  to  $3  and  $4  in 
some  cases  and  there  are  a  couple  of  hospitals  in  Mr.  Rostenkowski's 
city  that  have  now  gone  to  $7,  $8,  and  $9  per  patient-day.  Thus  the 
rapid  increase  in  malpractice  insurance  premiums  for  hospitals  over 
the  course  of  the  last  year  have  had  a  substantial  impact  on  cost 
increases  not  only  in  terms  of  dollars  per  patient-day,  but  the  percent 
age  of  the  increase  in  hospital  costs  themselves. 

Mr.  Duncan.  Would  any  other  member  of  the  panel  care  to  elabo- 
rate on  that? 

Mr.  Lewine.  Yes,  sir,  I  can.  It  is  like  my  own  hospital.  We  are 

trying  to  

Mr.  Duncan.  Which  is  that? 

Mr.  Lewine.  We  have  540  beds,  the  Mt.  Sinai  Hospital  in  Cleve- 
land. However,  the  last  3  years  we  have  gone  from  a  liability  insurance 
premium  of  $80,000-some  to  $120,000.  Last  year  it  was  $179,000.  This 
year  we  believe  it  will  be  $620,000. 

Now,  I  say  we  believe  because  we  have  only  secured  $345,000 
premium  cost  and  that  covers  us  only  for  $250,000  and  $500,000  for 
the  $345,000  premium.  We  are  at  the  moment  self-insured  above  that 
level  and  will  have  to  fund  any  insurance  potential  above  that  level. 

We  are  currently  seeking  an  umbrella  policy  and  the  one  that  we 
tentatively  are  offered  will  cost  $275,000  above  the  $345,000. 

Mr.  Duncan.  I  read  yesterday  that  in  Springfield,  Mass.  $75,000 
coverage  was  quoted  as  a  rate  of  a  $850,000  premium.  Are  any  of  you 
in  a  position  to  say  whether  or  not  you  consider  these  increases  in 
rates  justified  to  that  extent? 

Mr.  Lewine.  It  is  very  hard  to  say.  The  St.  Paul  Co.  in  its  last 
annual  report  which  covers  a  good  deal  of  insurance  in  our  area, 
simply  said  that  it  was  unable  to  make  an  actuarily  sound  projection. 
Therefore,  they  shifted  from  occurrence  to  a  claims-made  basis,  which 
means  that  any  hospital  or  physician  that  is  satisfied  to  buy  insurance 
that  will  cover  an  event  in  this  year  can  buy  from  St.  Paul.  However, 
it  is  known  that  only  about  20  percent  of  the  occurrences  emanate 
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from  an  event  from  medical  care  in  a  hospital  according — or  in  the 
doctor's  office  in  that  given  year  and  that  80  percent  are  brought  in 
the  way  of  suits  in  subsequent  years. 

So,  in  effect,  that  hospital  or  that  physician  is  uninsured  to  about 
80  percent  of  the  occurrences. 

Mr.  Duncan.  Would  not  the  American  Hospital  Association  and 
the  Federation  of  American  Hospitals  and  any  other  associations  be 
able  to  determine  the  number  of  claims  that  have  been  filed  or  the  suits 
filed  and  determine  whether  or  not — the  reason  I  ask  this  is  I  have 
heard  some  groups  say  that  it  is  actually — has  not  been  justifying 
the  increase. 

I  read  that  a  former  officer  of  one  company  who  has  no  longer 
with  them  said  it  was  certainly  unjustified.  The  insurance  company 
had  increased  their  rates  and  although,  as  you  say,  it  is  hard  to  deter- 
mine because  these  things  are  unusually  controlled  on  a  State-to- 
State  basis,  but  it  is  

Mr.  McMahon.  Mr.  Duncan,  the  American  Hospital  Association 
has  over  the  course  of  the  last  year  taken  a  very  hard  look  at  this 
entire  situation.  We  have  retained  legal  counsel  as  well  as  actuarial 
counsel  to  advise  us  in  this  area  as  to  the  rating  structures.  We  have 
investigated  the  possibility  even  of  the  creation  of  a  captive  reinsur- 
ance company.  The  actuaries  tell  us  that  were  we  to  do  it,  we  would 
certainly  have  to  provide  rates  that  are  comparable  to  those  that  are 
filed  by  the  companies  and  probably  more  because  when  you  go 
into  the  insurance  business  for  the  first  time,  you  need  to  develop  a 
reserve  situation  pretty  promptly  for  protection  purposes. 

Therefore,  in  the  course  of  that  advice  nothing  has  come  to  our 
attention  that  leads  us  to  conclude  that  the  rates  being  given  to 
homes  are  excessive.  I  think  the  reason  for  it  is  you  can't  make  the 
converse  statement  either.  We  cannot  prove  that  they  are  adequate 
because  what  we  have  is  a  15-year  guessing  game  against  a  relatively 
short  trend. 

The  trend  in  the  last  couple  of  years  has  shown  a  marked  increase 
in  the  number  of  claims  filed  per  year  and  a  marked  increase  in  the 
cost  of  claims  settled.  So  when  you  have  a  trend  line  that  takes  a 
sharp  upward  curve,  you  almost  from  the  actuarial  point  of  view 
have  so  say,  "Well,  the  likelihood  is  that  trend  will  continue  for  15 
years,  but  nobody  knows." 

So  that  the  best  answer  that  we  can  give  you  is  that  we  do  not 
think  the  answer  lies  in  the  rates.  We  do  think  that  the  long-term 
answer,  and  where  we  are  putting  the  bulk  of  our  attention  now  in 
working  with  State  hospital  associations  and  through  the  American 
Medical  Association  and  State  medical  societies,  the  solution  lies  in  a 
correction  of  some  of  the  problems  with  the  existing  tort  system 
and  that  will  bring  the  whole  malpractice  area  into  a  more  insurable 
and  risk-determining  position. 

Mr.  Duncan.  I  have  one  final  question  and  I  think  I  have  consumed 
enough  time.  Since  this  matter  is  interstate  and  not  intrastate  and 
since  it  also  involves  medicare  and  medicaid  payments,  would  you 
think  it  would  be  useful  for  this  committee  to  inquire  into  this 
problem,  into  the  rates  of  malpractice  insurance? 

Mr.  McMahon.  We  suppported  from  the  outset  the  chairman's 
approach,  Mr.  Rostenkowski's  direction  early  in  this  session  to  ask 
for  some  studies  of  it,  because  I  think  that  would  give  us  the  basis  then 
on  which  appropriate  discussion  can  then  take  place. 
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Mr.  Duncan.  Some  of  the  insurance  commissioners  in  States  are 
saying  they  can't  go  beyond  their  own  States  to  determine  whether 
the  costs  are  justified  or  not. 

Mr.  McMahon.  I  think  this  is  true. 

Mr.  Duncan.  But  we  could  in  this  committee. 

Mr.  McMahon.  You  could,  but,  Mr.  Duncan,  the  situation  takes 
its  setting  in  the  tort  laws  of  the  various  States  and  those  are  matters 
for  determination  by  each  State.  This  is  the  reason  that  we  think  the 
State  is  the  proper  place  to  take  a  look  at  that,  because  some  States 
in  the  determination  of  what  they  want  to  do  maybe  are  willing  to  live 
with  a  shorter  statute  of  limitations  than  others.  Some,  like  Indiana 
are  ready  to  live  with  a  limitation  on  the  amount  of  recovery  in  any 
malpractice  situation.  Others  are  more  dedicated  to  the  use  of  man- 
datory arbitration  or  at  least  an  arbitration  that  then  becomes  evi- 
dence in  court. 

Some  are  more  willing  to  eliminate  the  dual  payments  that  some- 
times develop,  the  imposition  of  a  collateral  source  rule,  and  some  are 
more  ready  than  others  to  deal  with  contingent  fees.  We  think  we 
should  have  this  experimentation  take  place,  not  to  deal  with  it  yet  as 
an  interstate  problem. 

Mr.  Duncan.  I  think  it  should  be  on  the  State  basis,  if  possible, 
but  what  I  was  concerned  with  was  where  the  State  insurance  com- 
missioners were  taking  advantage  of  a  State  situation  and  saying  they 
couldn't  go  beyond  their  borders. 

Mr.  Rostenkowski.  Mr.  Cotter  will  inquire. 

Mr.  Cotter.  Thank  you,  Mr.  Chairman. 

We  did  have  a  bill  on  the  floor  and  I  apoligize  for  arriving  late.  I 
missed  the  testimony,  but  there  are  a  few  questions  I  would  like  to  pose 
if  one  of  the  panelists  would  reply. 

How  many  hospitals  have  trouble  complying  with  each  regulation 
now?  Could  you  give  me  an  estimate? 

Mr.  McMahon.  All  of  them  have  difficulty  with  the  elimination  of 
the  8.5-percent  nursing  differential.  During  the  course  of  the  testi- 
mony that  was  brought  out.  It  looks  as  though  10  to  15  percent  will 
have  difficulty  complying  with  the  limitations  on  reasonable  costs  un- 
der section  223. 

The  smaller  rural  hospitals  have  far  more  difficulty  with  the  utiliza- 
tion review  regulations,  though  all  of  them  have  problems  complying 
with  those  to  some  extent  because  of  the  confusion  and  lack  of  cer- 
tainty. 

Mr.  Cotter.  All  right. 

Mr.  Bromberg.  In  the  last  regulation,  utilization  review,  I  would 
think  that  well  over  50  percent,  if  not  more  than  that,  would  have 
trouble  complying. 

Mr.  Cotter.  What  steps  have  been  taken  by  your  various  associa- 
tions to  work  this  out  with  HEW?  Are  you  at  an  impasse  now,  is  that 
the  real  problem? 

Mr.  McMahon.  Certainly  we  are  at  an  administrative  impasse. 
Only  the  court  could  tell  us,  because  all  three  of  these  matters  are 
now  before  the  courts. 

Our  administrative  remedies  and  the  opportunities  for  discussion 
and  useful  dialog  have  been  exhausted.  We  have  no  recourse  but  to  go 
to  court  in  all  of  these  matters  and  they  are  all  now  before  the  courts. 
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We  have  offered  our  assistance,  we  have,  as  Mr.  Lewine  indicated, 
had  panels  available  for  consultation.  We  have  always  been  ready  to 
discuss  these  things. 

We  have  pointed  out  certain  problems,  but  regardless  of  the  sub- 
missions we  have  made,  comments  to  the  regulations  or  anything  else, 
the  Department  of  Health,  Education,  and  Welfare  seems  bent  on 
going  ahead  willy-nilly  regardless  of  consultation,  or  argument,  or 
debate. 

Mr.  Cotter.  In  other  words,  you  have  had  very  little  input  into 
the  promulgation  of  the  regulations,  is  that  correct?  « 
Mr.  McMahon.  Very  little  successful  input. 

Mr.  Cotter.  And  you  feel  the  administration  of  hospitals  effec- 
tively and  efficiently,  there  are  steps  that  could  be  taken  to  remedy 
many  of  these  requirements  that  have  been  put  forth ;  is  that  the  sum 
and  substance  of  it? 

Mr.  McMahon.  Yes. 

Mr.  Bromberg.  Let  me  add  to  that.  The  feeling  on  our  part,  at 
least,  is  that  this  all  stems  from  a  determination  by  HEW  or  a  feeling 
that  they  have  to  cut  costs  today,  this  year,  instead  of  looking  for  a 
long-range  solution  to  the  cost  problem.  If  we  could  somehow  get 
together  on  that  one  issue  and  think  of  how  we  are  going  to  cut  costs 
over  a  5-year  period  instead  of  now,  we  would  be  able  to  talk  about 
these  things. 

Mr.  Cotter.  I  conclude  you  are  willing  to  work  with  them  and 
cooperate  with  them  and  promulgate  regulations  everyone  can  live 
with.  You  just  want  to  be  able  to  work  within  the  framework? 

Mr.  McMahon.  Yes. 

Mr.  Cotter.  Thank  you.  We  have  a  quorum  call. 

Mr.  Corman.  I  wanted  to  ask  about  the  teaching  hospitals.  HEW 
says  that  most  teaching  hospitals  are  quite  large,  and  so  in  the 
classification  system  they  tend  to  be  grouped  with  other  large  hospitals 
even  though  the  system  does  not  directly  recognize  educational  costs. 

What  does  this  mean  for  teaching  hospitals? 

Mr.  Lewine.  I  think  again,  responding  as  chairman  of  the  Council 
of  Teaching  Hospitals,  we  would  accept  the  statement  that  our 
hospitals  tend  to  be  large  hospitals.  We  have  also,  however,  demon- 
strated by  some  of  the  specifics  that  I  have  cited,  that  the  method  of 
classification  that  has  been  utilized,  which  uses  only  three  variables, 
the  size  of  hospital,  the  income  in  a  given  area,  and  whether  or  not 
the  hospital  is  in  a  metropolitan  area,  still  creates  some  very,  very 
abnormal  results  for  a  very  large  number  of  institutions. 

I  have  cited  some  of  them.  As  you  know,  a  number  of  teaching  hos- 
pitals in  New  York  City,  despite  the  fact  that  it  is  a  very  large 
metropolitan  area  and  despite  the  fact  that  those  hospitals  are  very 
large,  have  costs  that  are  way  over  the  ceiling  because  of  the  factors 
that  this  overly  simplistic  classification  system  has  in  no  way  taken 
into  account,  such  as,  the  nature  and  scope  of  the  services,  the  commit- 
ment of  the  institution  to  educational  programs  that  are  admittedly 
costly,  and  the  type  of  patients  treated. 

We  are  not  opposed  to  the  exercise  of  regulations  which  eliminate 
the  payment  for  inefficiencies.  What  we  do  say  is  that  the  formula 
that  has  been  derived  since  it  does  not  take  into  account  these  specifics 
that  I  mentioned — and  incidentally  Secretary  Weinberger  at  one  point 
1  year  ago  did  cite  in  a  news  release,  that  such  matters  as  patient  mix 
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and  nature  and  scope  of  services  offered  do  affect  the  costs  and,  there- 
fore, should  be  reflected  in  the  formula,  are  simply  not  reflected  in 
the  formula. 

We  think  they  should  be. 

Mr.  Corman.  If  you  dropped  from  the  90  percentile  to  the  80 
percentile  which  affect  all  the  hospitals  in  that  category,  I  assume  the 
ones  from  100  to  90  are  affected  some,  but  now  they  will  be  more  so. 

Mr.  Lewine.  As  we  calculate  now,  we  calculate  41  percent  of  the 
400  major  teaching  hospitals  will  be  affected,  and  this  makes  the 
exceptions  process  a  little  bit  ridiculous  because  I  don't  think  any 
scheme  can  work  wherein  the  system  itself  hits  41  percent  of  these 
institutions. 

Mr.  Corman.  I  wonder  how  many  nonteaching  hospitals  will  be 
affected  by  that  drop  from  90  to  80. 

Mr.  Lewine.  I  believe,  according  to  the  SSA,  that  number  was 
13  percent. 

Mr.  McMahon.  Of  the  40  percent  of  400,  that  would  be  180  teaching 
hospitals,  our  indications  are  that  some  750  in  total  are  in  existence. 
So  there  would  be  an  additional  800  hospitals  that  would  be  affected 
by  these  limitations  that  are  not  part  of  the  400  major  teaching 
hospitals  in  the  country. 

Mr.  Corman.  But  just  on  a  percentage  basis,  of  those  that  are 
affected,  teaching  hospitals  will  be  hit  much  harder  than  the  non- 
teaching? 

Mr.  McMahon.  Yes.  The  10  percent  of  the  remaining  hospitals 
will  be  affected. 

Mr.  Corman.  On  the  malpractice  problem,  are  any  of  the  associ- 
ations making  studies  as  to  the  incidents  that  lead  to  claims,  to 
ascertain  whether  or  not  there  can  be  improvements  within  the 
hospitals  in  your  own  procedures  to  cut  back  on  the  numbers  of 
claims  filed? 

Mr.  McMahon.  We  are  beginning  that,  Mr.  Corman.  I  think  the 
most  significant  work  in  that  area  has  been  done  in  your  own  State 
through  the  California  Hospital  Association  and  some  of  those 
organizations  allied  with  CHA.  We  are  quite  aware  that  this  kind  of 
study,  and  identification  of  problems,  is  a  very  fruitful  area  along  with 
appropriate  changes  in  the  tort  system  and  we  are  giving  attention 
to  how  that  may  be  done. 

Once  again  it  looks  as  though  it  can  better  be  done  at  the  State 
level  and  that  is  a  matter  of  discussions  going  on  now  with  our  State 
hospital  associations. 

Mr.  Lewine.  I  might  add  to  that.  In  the  normal  course  of  events  a 
reasonable  liability  insurance  carrier  will  survey  the  institution  and 
leave  behind  recommendations  on  any  process  that  is  seen  that  might 
lead  to  an  increased  potential  for  liability  and  in  response  to  that,  any 
reasonable  institution  is  delighted  to  make  those  corrections. 

This  goes  on,  on  a  day-by-day  basis  rather  similar  to  the  kind  of 
thing  that  one  does  in  the  more  ordinary  fire  insurance  survey. 

These  same  things  are  done  in  the  prevention  of  liability  in  treating 
such  matters  as  medicaid — potential  medicaid  errors,  problems  with 
medical  records,  and  the  like.  And  in  insurance  or  consultation- 
stimulated  surveys.  These  things  have  been  going  on. 

Mr.  Corman.  Do  the  insurance  companies  give  a  difference  in 
premium  depending  either  on  your  record  or  your  existing  procedures? 
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Mr.  Lewine.  It  depends  upon  the  type  of  insurance  one  buys.  Some 
companies  do  offer  and  some  hospitals  do  have  insurance  policies  that 
are  retrospectively  evaluated.  For  example,  I  cited  our  own.  We  have 
a  graded  system  wherein  we  pay  a  flat  rate  for  certain  coverage  and 
retrospectively  that  can  be  adjusted  upward  by  20  percent  or  lowered 
by  20  percent  in  accordance  with  our  experience.  Incidentally,  our 
experience  has  always  been  low. 

Mr.  Corman.  On  the  statute  of  limitation  problenij  is  it  that  the 
statute  does  not  start  to  run  until  the  claimant  has  discovered  the 
injury;  is  that  the  problem? 

Mr.  McMahon.  That  is  part  of  the  problem,  yes.  I  think  that  is 
the  major  area  of  the  problem. 

Mr.  Corman.  Is  there  a  problem  with  minors  having  a  

Mr.  McMahon.  That  is  another  dimension  of  it  as  well. 

Mr.  Corman.  Thank  you  very  much. 

Mr.  Rostenkowski  [presiding].  Mr.  Crane? 

Mr.  Crane.  Thank  you  very  much. 

I  will  address  my  questions  to  the  panel  in  general  but  to  Mr. 
McMahon  specifically  speaking  in  behalf  of  the  American  Hospital 
Association. 

I  have  been  told  that  medicare/medicaid  patients  don't  pay  their 
own  way  totally,  that  some  of  the  loss  of  income  to  hospitals  has  to 
be  passed  on  to  those  patients  that  can  afford  to  pay  for  their  own 
hospital  care;  is  that  correct? 

Mr.  McMahon.  Yes,  sir. 

Mr.  Crane.  We  have  had  a  long-standing  discussion  with  the  Social 
Security  Administration  pointing  out  that  hospitals  have  always 
rendered  a  stubtantial  amount  of  uncompensated  care  for  people  too 
poor  to  pay  for  care,  or  to  people  whose  circumstances  change  either 
in  the  course  of,  or  immediately  after  care  and  become  charity  cases 
or  bad  debts.  It  is  some  of  the  both  of  them. 

Our  position  has  been  that  this  being  a  community  service  responsi- 
bility that  hospitals  have  accepted,  it  must  be  shared  broadly  by  the 
community  and  that  thus  the  Government  programs  as  well  as  the 
private  programs  ought  to  pay  for  their  appropriate  share  of  this 
community  service  responsibility. 

We  have  never  been  able  to  convince  the  Social  Security  Adminis- 
tration that  this  was  appropriate.  That  means  then  that  this  com- 
munity service — because  there  is  no  such  thing  as  free  care — the 
expenses  incurred  in  that  care  have  to  be  met  by  someone. 

It  means  they  must  be  then  borne  by  the  nonmedicare  and  medicaid 
patient  load  and  that  is,  as  you  have  heard,  down  to  about  55  or  60 
percent  that  have  to  pick  it  up  since  the  Government  programs  accept 
no  responsibility. 

Mr.  Corman  Could  I  ask  a  question? 

Mr.  Crane.  Certainly. 

Mr.  Corman.  I  wonder  who  is  left  in  this  charity  group.  They 
would  be  nonmedicare  or  nonmedicaid  people  or  people  near  poverty 
but  too  high  in  income  to  qualify?  Is  that  who  they  are? 

Mr.  McMahon.  Two  things,  Mr.  Corman,  as  you  know,  the  medic- 
aid program  varies  from  State  to  State.  So,  in  some  cases,  there  are 
people  who  meet  any  reasonable  test  of  poverty  level  but  who  because 
of  the  limited  State  program,  have  a  limited  number  of  days  of  care 
or  limitations  on  the  kind  of  care  that  will  be  provided. 
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They  are  people  who  fall  outside  the,  what  may  be  a  very  limited 
State  program,  or  whose  benefits  have  been  exhausted. 

Finally,  there  would  be  people  who  are  temporarily  in  difficulty,  but 
because  the  illness  leads  to  unemploy ability,  that  leads  to  the  loss  of 
insurance,  that  leads  to  an  economic  crisis  in  the  family.  But  then  later 
on,  the  family  gets  back  on  its  feet.  It  just  finds  itself  unable  to  pay 
for  the  full  cost  of  that  episode. 

Mr.  Crane.  Let  me  ask  you  a  further  question:  Before  the  advent 
of  medicare  or  medicaid,  hospitals  presumably  handled  more  charity 
cases  for  which  they  were  not  reimbursed.  What  type  of  review  pro- 
cedures did  hospitals  have  to  determine  the  need  in  cases  like  that  when 
they  extended  the  charity  benefits  themselves? 

Mr.  McMahon.  I  will  answer  that  generally,  but  I  think  it  would 
be  helpful  to  get  some  of  the  other  experience.  A  lot  would  vary  with 
the  size  of  the  problem,  a  lot  would  vary  with  the  geography. 

There  was  a  municipally  or  county-owned  institution  very  often, 
that  took  care  of  a  substantial  portion  of  it.  But  the  individual  hospital 
always  had  a  substantial  amount  of  charity  allowances  and  bad  debts 
that  it  would  try  in  various  ways  to  recover,  either  through  a  social 
service  department  in  some  of  the  larger  institutions  or  some  investiga- 
tion of  indigency  in  the  admissions  in  the  business  office  in  the  course 
of  the  care. 

Mr.  Crane.  I  was  thinking  more  specifically  in  terms  of  some 
utilization  review.  I  assume  that  there  was  some  means  of  evaluating 
the  genuine  need  before  taking  on  charity  cases. 

Mr.  Lewine.  I  can  cite  you  the  instance  in  the  Greater  Cleveland 
area  where,  through  the  Greater  Cleveland  Hospital  Association, 
there  was  a  central  staff  organized  into  what  was  called  the  central 
investigating  service.  That  service  still  exists. 

These  people  in  this  unit  actually  visited  the  homes  of  patients  when 
inpatients  were  involved,  and  they  made  shorter  contacts  for  the 
smaller  bills  that  are  engaged  in  the  emergency  room  and  outpatient 
departments  in  order  to  determine,  in  accordance  with  predetermined 
standards,  the  level  of  indigency.  Then  that  central  investigating 
service,  operating  at  arm's  length  from  any  given  hospital,  rated  that 
patients'  and  that  family's  ability  to  pay. 

Our  experience,  of  course,  was  that  we  collected  one  half  of  what 
that  central  investigating  service  rated  the  family's  assets  at  less  than 
half  of  the  cost. 

Mr.  Crane.  Well,  if  a  practicing  physician  in  the  community 
went  to  one  of  your  hospitals  before  1965  and  said,  "I  have  a  patient 
that  requires  attention  in  your  hospital,"  did  you  go  exclusively  on 
his  decision  when  he  acknowledged  to  you  in  advance  that  this  person 
was  not  going  to  be  able  to  compensate  you,  but  he  needs  the  care? 

Mr.  McMahon.  Absolutely. 

As  I  indicated,  Mr.  Crane,  in  my  statement,  hospitals  have  long 
had  a  tradition  of  responding  to  need  and  worrying  about  where 
they  will  get  the  money  later.  We  saw  no  reason  for  any  large-scale 
preadmission  certification  process  even  when  the  cost  was  going  to 
be  a  cost  that  couldn't  be  borne  by  the  patient,  but  had  to  be  shared 
broadly,  as  part  of  the  nature  of  the  community  service  of  these 
7,000  institutions. 

Mr.  Lewine.  I  might  say  the  process  I  described  in  Cleveland  was 
subsequent  to  care,  not  prior  to  care. 

Mr.  Crane.  Would  you  care  to  comment? 


76 


Sister  Harney.  I  would  like  to  add  that  the  concept  of  utilization 
review  or  appropriateness  of  treatment  is  not  really  a  new  concept. 
It  has  been  with  hospitals  for  a  long  time. 

Say  a  physician  was  using  the  hospital  inappropriately  or  in- 
adequately. This  would  be  picked  up,  I  would  assume,  by  a  group  of 
his  peers  looking  at  his  admission  practices  and  calling  him  to  an 
accountability  for  that. 

So  while  it  is  the  word  of  the  physician,  his  word  is  looked  at  by  a 
group  of  his  peers  and  has  been  for  many  years. 

Mr.  Crane.  Do  all  of  you  have  confidence  that  that  kind  of  peer 
review  of  physicians'  recommendations  would  be  sufficient  to  handle 
medicare/medicaid  patients  without  getting  into  guidelines  and 
regulations  dictated  out  of  the  Department  of  Health,  Education, 
and  Welfare? 

Mr.  McMahon.  Yes. 

Mr.  Crane.  Generally  speaking,  I  am  not  saying  you  are  not  going 
to  find  an  isolated  case  of  abuse,  but  you  will  find  that  whether  you 
have  guidelines  out  of  HEW  or  not. 

Mr.  McMahon.  I  think  the  answer  to  that  is  yes,  but  as  Sister 
Mary  Kiernan  Harney  indicated,  as  time  has  gone  along  in  discussions 
with  the  field  itself  and  encouraged  by  the  Joint  Commission  on 
Accreditation  of  Hospitals  that  these  matters  done  on  a  voluntary 
basis  can  be  improved  and  they  have  been  significantly  improved 
as  you  can  see  by  the  reduction  in  the  length  of  stay  and  reduction 
in  number  of  admissions,  generally,  over  time  per  thousand  people, 
but  people,  as  you  know,  Mr.  Crane,  will  do  things  voluntarily  and 
sympathetically  through  encouragement  and  education. 

That  is  the  way  the  hospital  feels,  not  with  a  heavy  hand  of  govern- 
ment that  dictates  things  that  provides  a  procrustean  bed  against 
which  care  is  to  be  measured  but  which  encourages  and  highlights, 
as  we  can  statistically,  highlights  areas  where  even  that  voluntary 
system,  might  take  a  closer  look. 

Mr.  Crane.  I  am  confident  that  most  of  these  efforts  by  the  Sec- 
retary of  HEW  or  the  Department  of  HEW  are  designed  toward 
controlling  cost  rather  than  being  preoccupied  with  quality  of  care. 
That  has  been  dictated  in  large  measure  by  the  astronomical  increase 
in  the  cost  of  these  programs  over  what  the  projections  were  at  their 
inception. 

But  since  cost  consciousness  is  the  paramount  concern  from  their 
point  of  view,  in  your  estimation  are  their  guidelines  not  self-defeating 
in  that  regard  because  of  the  additional  cost  that  they  put  on  the 
hospitals,  the  physicians,  the  paper-pushing  compliance  with  regula- 
tions, and  would  several  of  you  comment  on  that? 

Sister  Harney.  That  was  the  point  I  tried  to  make  earlier.  That  is 
that  the  regulations  are  going  to  eliminate  the  tremendous  value  of 
voluntary  services  directed  to  this  same  problem  that  is  now  going  on 
because  I  think  when  you  make  it  Government,  you  will  eliminate 
the  voluntary;  OK? 

In  addition,  we  are  going  to  be  putting  everything  through  the 
screen  whether  it  needs  to  go  through  or  not  and  that  concerns  me 
because  I  think  that  we  have  a  large  percentage  of  the  hospital  care 
in  this  country  that  does  not  need  to  be  screened  like  that. 


7(7 


If  we  could  find  the  extremes  and  spend  our  time  and  energy  and 
money  correcting  those,  I  think  we  would  be — it  would  be  a  better 
use  of  dollars.  To  me  any  program  that  will  cost  over  $1  million  a  day — 
I  think  you  have  to  look  at  that  program  and  see  if  that  is  the  best 
way  to  spend  the  money. 

Mr.  Crane.  Rather  than  dictation  from  HEW  with  respect  to 
utilization  review  procedures,  we  need  helpful  constructive  suggestions 
that  may  provide  insights  but  that  maybe  weren't  considered  to  be  a 
preferable  solution.  Something  else  that  disturbs  me  about  this  whole 
concept  is  the  implicit  assumption  that  the  people  in  the  profession 
are  crooks. 

I  think  Government  is  invariably  inclined  to  operate  under  those 
assumptions  and  I  think  it  is  like  youngsters  in  a  classroom,  you 
regard  a  youngster  as  basically  a  bad  boy  or  bad  girl  and  I  think  you 
are  inclined  to  induce  that  behavior  and  I  suspect  there  will  be 
greater  increases  of  those  rare  occasions  where  people  do  abuse  the 
system  under  this  line  of  dictation  that  if  you  appealed  on  a  voluntary 
basis  to  the  higher  ethics  of  the  profession  and  the  people  in  it. 

Mr.  Bromberg.  You  touched  on  the  point,  Congressman,  that 
point  that  causes  the  confrontation  between  the  field  and  Government. 
It  would  be  naive  to  believe  there  would  not  be  a  small  percentage  of 
any  industry  that  would  not  be  rotten  apples. 

Mr.  Crane.  We  have  that  problem  in  politics,  too,  you  know. 

Mr.  Bromberg.  I  think  the  Government  is  issuing  regulations 
though  putting  it  on  98  percent  of  the  field  to  catch  the  2  percent. 

One  of  the  things  that  we  would  urge  this  subcommittee  do  is  ask 
for  a  cost  impact  statement  on  those  regulations  alone. 

What  is  the  estimate  that  it  would  cost  the  98  percent  to  help 
them  catch  the  2  percent? 

Mr.  Crane.  I  think  it  requires  more  than  a  cost  estimate,  because 
if  you  go  back  to  1965  and  the  cost  estimates  and  you  see  the  actual 
costs  today,  they  come  in  about  10  cents  on  the  dollar. 

Mr.  Chairman,  thank  you. 

Mr.  Rostenkowski.  Did  you  want  to  comment,  Mr.  Lewine? 

Mr.  Lewine.  May  I  comment  to  the  point  that  Mr.  Crane  has 
made  because  there  is  a  qualitative  element  that  is  terribly  important 
underlying  this  last  discussion  which  I  think  should  be  articulated. 

Speaking  for  the  voluntary  hospitals,  for  the  voluntary  teaching 
hospitals,  there  is  a  tradition  in  my  own  institution:  Any  member  of 
the  active  staff  must  contribute  a  half  a  day  a  week  of  service  in  the 
clinic  teaching  ward  for  25  years  to  merit  his  appointment  to  our 
active  staff. 

Now,  that  same  doctor  encountering  new  sets  of  regulations  over 
his  activity  over  the  length  of  stay  that  his  patient  may  stay  and  fac- 
ing our  hospital  as  the  medium  through  which  that  regulation  is 
voiced,  and  other  regulations  that  come  out  through  the  agencies, 
starts  to  wonder  whether  he  is  going  to  contribute,  whether  he  is 
associating  himself  with  a  voluntary  institution  and  all  that  that 
implies,  or  whether  he  is  working  for  the  Government. 

He  behaves  in  a  very,  very  different  way.  He  no  longer  wants  to 
attend  committee  meetings  and  devote  his  time  in  a  committed  way 
to  this  institution  and  its  problems.  Indeed  he  expects  to  be  paid  as 
some  doctors  in  our  area  are  already  being  paid  for  their  time  on  the 
utilization  review  committee.  That  has  a  cross-infection. 
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The  members  of  other  hard-working  committees  may  start  to  ask 
and  will  start  to  ask,  "Why  aren't  we  paid  for  our  time?" 

I  raise  this  because  this  has  a  very  important  insidious  but  not 
specified  impact  of  what  we  are  talking  about  that  underlies  this 
whole  shift  of  system  that  you  need  to  worry  about. 

Mr.  McMahon.  Mr.  Chairman,  if  I  could  add  one  additional 
thought  as  well,  I  think  in  the  escalation  of  costs  in  recent  years  a 
number  of  things  have  tended  to  be  inviolate. 

If  you  look  at  it,  escalation  in  cost  has  been  in  response  to  a  marked 
increase  in  demand,  a  demand  of  people  for  more  services. 

We  talk  about  our  voluntary  efforts  to  eliminate  duplication  but 
lots  of  people  don't  want  duplication  eliminated,  they  want  their 
hospital  and  their  physician  to  have  everything  available  to  him. 

And  as  against  that  escalation,  a  lot  of  voluntary  efforts  that  had 
been  meaningful  have  been  hidden,  haven't  been  brought  to  light. 
Maybe  that  is  part  of  our  responsibility. 

The  difficulty  we  have  today  is  that  it  seems  to  us  that  the  Depart- 
ment of  Health,  Education,  and  Welfare  wants  to  cure  overnight 
what  we  know  is  complex,  is  difficult,  but  has  been  the  subject  of 
much  voluntary  effort  and  left  alone  will  continue  to  provide  sub- 
stantial attention  to  some  of  the  problems  that  we  all  know  need  to 
be  dealt  with. 

Mr.  Crane.  Mr.  Chairman,  if  I  may  just  direct  one  more  question 
and  this  is  to  all  of  you,  if  you  would  do  this  and  I  don't  know,  maybe 
it  is  in  printed  form  already.  Could  you  provide  me  with  a  breakdown 
of  the  dollar  cost  in  running  a  hospital  in  terms  of  wages  and  salaries, 
new  equipment,  inflation,  malpractice  costs,  these  total  costs? 

I  don't  think  they  are  well  enough  publicized  to  indicate  to  the 
public  one  of  the  explanations  behind  the  significant  increase  in 
hospital  costs,  and  I  have  been  told  85  to  70  percent  of  the  costs  in 
running  a  hospital  is  wages,  salaries,  benefits,  and  so  forth. 

There  was  a  time  when  hospital  employees  worked  for  slave  wages 
and  they  got  organized  and  I  don't  think  anyone  wants  to  roll  back 
the  clock  and  tell  them  to  go  back  and  work  for  their  slave  wages. 
But,  on  the  other  hand,  that  has  to  be  one  of  the  most  significant 
pieces  in  the  total  cost  of  the  hospital  today  plus  new  equipment  and 
I  don't  think  anyone  wants  to  make  economy  there  in  lifesaving 
equipment. 

I  have  heard  beyond  that  inflation  has  resulted  in  the  cost  of  the 
hospital  bed  going  from,  say,  $150  in  1960  to  as  much  as  $500  in  1970. 
That  is  only  something  we  can  control  here  in  Washington  with 
respect  to  our  spending. 

If  those  figures  are  available,  a  breakdown,  I  would  appreciate  it. 
Or  if  you  would  give  me  some  input  on  what  that  dollar  cost  is. 

Mr.  McMahon.  We  will  be  glad  to  submit  that  for  the  record. 

[The  information  follows :] 
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AMERICAN  HOSPITAL  ASSOCIATION 

ONE  FARRAGUT  SQUARE  SOUTH  WASHINGTON,  D.C.  20006  TELEPHONE  202-393-6066 


WASHINGTON  OFFICE 


July  2,  1975 


Honorable  Dan  Rostenkowski,  Chairman 
Subcommittee  on  Health 
House  Committee  on  Ways  and  Means 
Washington,  D.  C.  20515 

Dear  Mr.  Chairman 

When  John  Alexander  McMahon,  President  of  the  American  Hospital  Association, 
testified  before  your  Health  Subcommittee  on  June  12  on  selected  issues  in 
Medicare  policy  and  program  implementation,  Representative  Crane  requested 
him  to  submit  for  the  record  information  on  hospital  costs,  including  the 
various  elements  of  such  costs,  to  help  provide  a  better  understanding  and 
explanation  of  the  forces  behind  recent  increases  in  hospital  costs. 

The  attached  paper  entitled  "The  Hospital  Economy  1974"  which  was  prepared 
by  the  Bureau  of  Research  Services  of  the  American  Hospital  Association  deals 
in  considerable  detail  with  output,  unit  costs,  and  unit  revenue;  inputs  and 
factor  prices;  and  the  overall  financial  position  of  hospitals  in  1974.  In 
other  words,  the  paper  reviews  how  the  hospital  economy  performed  in  1974  and 
cites  some  of  the  various  factors  that  were  present.     The  second  section  of 
the  paper  which  is  headed  "Inputs  and  Factor  Prices"  examines  the  role  of  four 
components  of  hospital  cost  increases:     labor,  nonlabor  items,  wages  and  non- 
labor  prices  such  as  fuel,  medical  supplies  and  malpractice  insurance. 

We  certainly  agree  with  Representative  Crane  that  there  is  need  for  a  better 
public  understanding  with  regard  to  increases  in  hospital  costs  and  hope  the 
data  we  are  providing  will  contribute  to  this  desirable  goal. 

If  we  can  be  of  further  assistance  in  any  way,  we  will  be  pleased  to  do  so. 


Sincerely 


Senior  Vice  President 
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THE  HOSPITAL  ECONOMY  -  197 k 

Nineteen  seventy-four  represented  a  year  of  diverse  pressures  emanating 
from  within  and  external  to  the  hospital  economy.     Few  periods  in  the 
recent  history  of  the  industry  can  match  the  intensity  and  the  number  of 
the  influences  that  were  at  work  last  year.    Some  of  the  more  conspicuous 
factors  were: 

Demise  of  the  Economic  Stabilization  Program 
Acute  economywide  inflation 
Deepening  economywide  recession 
Minimum  wage  step-up 

Removal  of  National  Labor  Relations  Act  exemption 
Tight  money  market 

The  purpose  of  this  paper  is  to  review,  in  some  detail,  how  the  hospital 

economy  performed  in  197*+,  with  particular  attention  paid  to  the  various 

factors  present.     By  and  large,  the  analyses  employ  calendar  year  time 

1 

series  trends  drawn  from  the  Association's  overall  monitoring  system. 
To  facilitate  this  review,  the  paper  is  divided  into  three  main  topics: 

1.  Output,  unit  costs,  and  unit  revenue 

2.  Inputs  and  factor  prices 

3.  Financial  position 


1.     For  a  complete  discussion  of  this  monitoring  network,  see  Guide  to  the 
American  Hospital  Association's  Program  for  Monitoring  the  Hospital 
Economy.     Chicago:     AHA,  Oct.  197^. 
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The  analyses  are  limited  to  community  hospitals,  i.e.,  nonfederal,  short- 
term  general  and  other  special  hospitals. 

1.     Output,  Unit  Costs,  and  Unit  Revenue 

Output 

For  the  most  part,  hospital  volume  has  demonstrated  continued  growth  since 

the  Association  began  keeping  detailed  statistics.     197^  was  no  exception. 

The  conventional  measures  of  hospital  volume  are  admissions,  inpatient  days, 
2 

adjusted  patient  days,  and  outpatient  visits.  Displayed  in  Table  1  are 
the  percentage  changes  in  each  of  these  output  gauges  from  1968  to  197^. 

 Table  1  


Percentage  Change 


Adjusted 

Outpatient 

Years 

Admissions 

Inpatient  Days 

Patient  Days 

Visits 

1968-1969 

2.1 

1.3 

l.U 

6.5 

1969-1970 

6.3 

3.0 

3.1 

15.  U 

1970-1971 

.1* 

-1.5 

-1.2 

6.8 

1971-1972 

2.6 

l.l 

1.5 

8.7 

1972-1973 

3.5 

1.9 

2.6 

6.0 

1973-197U 

3.7 

2.9 

3.3 

h.8 

Source:     National  Hospital  Panel  Survey 


On  the  inpatient  side,  hospital  volume  registered  substantial  increases  in 
the  past  year.    The  3.7  percent  increase  in  admissions  was  the  largest  re- 
corded since  the  1969-70  period  (6.3  percent).    This  is  also  the  case  with 
the  growth  of  inpatient  days,  which  at  2.9  percent,  was  only  slightly  below 
the  highest  rate  of  increase  (3.0  percent)  marked  in  1969-70. 


2.     Adjusted  patient  days  are  inpatient  days  plus  an  approximation  of  the 
number  of  outpatient  visits  that  are  equivalent  to  an  inpatient  day. 
The  conversion  is  accomplished  through  revenue  apportionment. 
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Yet  the  strength  of  inpatient  volume  in  197^  was  not  shared  by  the  ambula- 
tory component.     Although  outpatient  visits  rose  in  197k,  the  k.Q  percent 
increase  was  the  slightest  rise  ever  recorded.     Unfortunately,-  the  obser- 
vation is  not  readily  explained,  although  some  have  argued  that,  of  the 
two  principal  components  of  hospital  output,  outpatient  visits  might  be 
the  one  most  affected  by  a  recession,  because  this  aspect  of  hospital  care 
has  disproportionately  lower  coverage  by  hospitalization  insurance."^ 


The  question  of  hospitals'  output  response  to  the  current  recession  is 
examined  more  thoroughly  in  the  following  chart.     To  determine  the  sensi- 
tivity of  hospital  output,  a  special  output  index  based  on  admissions  was 
constructed.     The  index  has  a  pre-recession  base  of  1972  =  100.0  De- 
seasonalized  quarterly  index  values  were  computed  and  plotted  (dotted  line) 
on  chart  1.     Also  on  the  chart  are  deseasonalized  quarterly  index  values  of 
the  real  Gross  National  Product  (GNP). 

Chart  1 
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Economic  Outlook  U.S.A.,  Survey  Research  Center,  University  of  Michigan. 


3.     "Recession  -  Implications  for  Hospitals"    —  unpublished  AHA  working  paper 
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As  the  chart  indicates,  the  third  quarter  of  1973  marks  the  "beginning  of  di- 
vergence between  hospitals'  output  and  that  of  the  economy.     While  the  real 

k 

GNP  declined  from  the  third  quarter  forward,    the  index  of  hospital  output 
continued  to  increase.    As  of  the  fourth  quarter  of  197*+,  the  historical 
finding  that  hospital  output  is  relatively  insensitive  to  downturns  in  the 
economy  continued  to  hold. 

The  occupancy  rate  is  a  key  statistic  in  measuring  the  inpatient  utilization 
rate.    More  recently,  this  statistic  has  taken  an  added  meaning,  insofar  as 
it  has  been  pointed  to  as  showing  that  the  hospital  industry  has  too  many 
facilities  and  beds  relative  to  usage. ^ 

Displayed  in  Table  2  are  community  hospital  occupancy  rates  from  1968  to  197*+. 
Because  utilization  of  capacity  is  a  common  statistic  for  other  industries 
as  well,  Table  2  also  includes  the  utilization  rate  of  all  U.S.  manufacturers 
and  manufacturing  firms  involved  only  in  advanced  processing. 

Table  2 

 Utilization  Rates  

Advanced 


Year  Hospitals  Manufacturing  Processing 


1968 

78.5 

87.7 

88.1 

1969 

78.1 

86.5 

85.  h 

1970 

77.6 

78.3 

76.5 

1971 

75.9 

75.0 

72.7 

1972 

Ik.Q 

78.6 

75.  U 

1973 

75.1 

83.0 

79.  U 

191b 

75.7 

79.0 

76.0 

Source:     Hospitals  -  National  Hospital  Panel  Survey 


Manufacturing  -  1975  Economic  Report  of  the  President 

k.     The  current  recession  will  probably  be  identified  as  beginning  in 
November  1973.     See  Victor  Zarnowitz,  "The  ASA-NBER  Forecaster's 
Panel  Looks  at  1975",  Economic  Outlook  U.S.A.,  Survey  Research  Center 
University  of  Michigan,  Winter  1975. 


5.     A  Statistical  Profile  of  Short-Term  Hospitals  in  the  U.S.  as  of  1972, 


Minneapolis  :     Inter  Study,  August  197 
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Two  important  points  can  be  drawn  from  this  comparison.     First,  the  hospital 
occupancy  rate  increased  in  197^  for  the  second  consecutive  year,  reversing 
the  decreases  recorded  in  1970-72.     Second,  in  the  '70s  so  far,  the  utili- 
zation rate  of  hospitals  and  that  of  other  industries  have  been  quite 
similar.     The  largest  disparity  appeared  in  1973,  when  manufacturing  utili- 
zation was  7.9  points  above  that  of  hospitals. 

Aside  from  the  bed  supply,  which  will  be  discussed  in  the  input  and  factor 
price  section,  a  major  determinant  of  inpatient  utilization  is  the  average 
length  of  patient  stay.     In  the  post-Medicare  era,  the  average  length  of 
patient  stay  has  generally  been  falling.    Table  3  presents  the  average 
length  of  stay,  from  1968  to  197^,  for  all  community  hospital  admissions 
and  for  admissions  for  patients  over  65  years  of  age. 

Table  3 


Average  Length  of  Patient  Stay 
Year  All  Admissions  65  Admissions 


1968 

8.1 

13.  k 

1969 

8.1 

13.0 

1970 

7.8 

12.6 

1971 

7.7 

12.2 

1972 

7.6 

11.7 

1973 

7.U 

11.  k 

19lh 

l.h 

11.3 

Source:    National  Hospital  Panel  Survey 


The  average  length  of  stay  for  all  admissions,  l.h  days,  showed  no  change 
from  1973.     On  the  other  hand,  the  length  of  stay  for  patients  over  65 
continued  to  decline,  although  the  reduction  was  not  as  large  as  recorded 
in  previous  years . 
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However,  there  is  a  statistical  anomaly  inherent  in  these  data,  that  is, 
the  effect  of  a  change  in  the  proportion  that  aged  admissions  represent  of 
total  admissions.    For  example,  this  ratio  increased  from  .225  in  1973  to 
.230  in  197^;  this  slight  change  in  the  proportion  of  aged  patients  causes 
length  of  stay,  on  the  average,  to  increase.     This  is  because  the  older 
patient's  hospital  stay  is  about  double  that  of  under  65  patients.  In 
197**,  therefore,  the  lengths  of  stay  of  both  the  over-65  group  and  the 
under-65  group  declined.    Despite  this  observation,  it  should  be  noted 
that  the  reductions  were  less  than  in  previous  years. 

Unit  Costs 

The  costs  hospitals  incur  in  treating  patients  can  be  related  to  any  of 
the  output  measures  previously  discussed.     However,  because  all  the  output 
measures  do  not  capture  the  essence  of  the  hospital  product,  only  a  gross 
notion  of  unit  costs  results  when  these  measures  are  related  to  costs. 
Nonetheless,  the  two  most  commonly  used  unit  cost  measures  are  expenses 
per  adjusted  patient  day  and  adjusted  expenses  per  admission.    Both  measures, 
in  effect,  are  estimates  of  inpatient  costs  only. 

Table  k  presents  the  rate  of  change  in  these  unit  cost  measures  from  1968 


to  191k. 


Table  k 


Years 


Expense 
per  Adjusted 
Patient  Day 


Adjusted  Expenses 
per  Admission 


68-  69 

69-  70 

70-  71 

71-  72 

72-  73 
13-lk 


15.5 
13.9 
12.3 
10.  k 
9.2 
12.2 


1U.5 
10.3 
10.1 
8.8 
7.5 
11.  k 


Source:     National  Hospital  Panel  Survey 


54-804  o  -  75 


-  7 
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As  can  be  seen,  unit  costs  in  the  most  recent  period  show  a  sharp  upturn. 
Throughout  the  period  1968-7U,  the  lowest  unit  cost  rise  occurred  in  1972-73, 
with  expenses  per  adjusted  patient  day  registering  a  9-2  percent  rise  and 
adjusted  expenses  per  admission,  7.5  percent.    The  same  measures  in  1973- 
7h  showed,  respectively,  12.2  percent  and  11. k  percent  increases. 

In  terms  of  the  expenses  per  adjusted  patient  day  data  series,  the  rise  in 
1973-7^  was  the  third  lowest  in  the  period  of  investigation.    On  the  other 
hand,  the  expense  per  admission  measure  in  that  period  was  the  second 
highest.    The  reason  for  the  disparity,  of  course,  is  attributable  to  the 
behavior  of  length  of  stay,  which,  as  it  was  shown,  was  constant  during 
the  most  recent  period. 

The  effect  of  the  Economic  Stabilization  Program  (ESP),  first,  in  causing 
the  downturn  in  unit  costs  and,  then,  when  controls  were  lifted  (May  197*0 
in  precipitating  a  cost  increase,  is  subject  to  question.    A  recent  study 
of  the  impact  of  ESP  on  hospitals  suggests  that  the  program  "did  not  have 
'V   an  impact  on  cost  and  input  variables."^    If  this  was  the  case,  it  could 
be  conjectured  that,  because  ESP  did  not  cause  the  downturn  in  hospital 
costs,  the  demise  of  the  program  may  not  have  precipitated  the  resurgence 
in  costs. 

Unit  costs  can  be  broken  down  into  payroll  and  nonpayroll  portions.  Dis- 
played in  Table  5  are  the  percentage  increases  in  payroll  expenses  per 
patient  day  and  nonpayroll  expenses  per  patient  day  for  the  period  1968-7*+. 


6.     Paul  Ginsburg,  Ph.D.,  "Inflation  and  the  Economic  Stabilization  Program" 
Forthcoming  publication  in  Inflation  and  Health,  M.'Zubkoff  (ed. ) 
Milbank  Memorial  Fund. 
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Table  5 

Percentage  Increase 

Payroll  Expenses  per 

Nonpayroll  Expenses 

Adjusted  Patient 

per  Adjusted  Patient 

Years 

Day 

Day 

1968-69 

10.3 

2U.3 

1969-70 

12.1 

16.8 

1970-71 

10.3 

15.2 

1971-72 

9.0 

12.5 

1972-73 

6.0 

13.  k 

1973-7*+ 

8.7 

16.7 

Source:    National  Hospital  Panel  Survey 


As  the  data  indicate,  increases  in  payroll  expenses  per  patient  day  were  lower 
than  the  relative  increase  in  nonpayroll  expenses  per  patient  day.  Therefore, 
when  the  overall  rise  in  unit  costs  is  considered,  the  payroll  portion  had  a 
leveling  influence.    This  matter  can  he  viewed  from  another  perspective.  In 
1968,  62.8  percent  of  hospitals'  expenses  were  payroll  costs;  by  1971*,  only 
53.8  percent  of  total  hospital  expenses  were  represented  by  payroll  items. 

Prices 

Hospital  patient  revenue,  the  product  of  hospital  prices  (or  reimbursed  costs) 
and  the  number  of  services,  can  also  be  related  to  the  conventional  measures 
of  hospital  output.    Displayed  below  in  Table  6  are  the  relative  annual 
changes  in  this  measure  from  1968  to  197*+. 


Table  6 


Years 

Percentage  Change 
Inpatient  Revenue  per 
Patient  Day 

1968-69 

Ik.k 

1969-70 

ik.k 

1970-71 

12.5 

1971-72 

9.8 

1972-73 

8.5 

1973-7^ 

13.0 

Source:     National  Hospital  Panel  Survey 
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The  most  recent  period  shoved  a  13.0  percent  increase  in  inpatient  revenue 
per  day  —  the  highest  rate  of  increase  since  1969-70. 

It  should  be  noted,  however,  that  the  predictions  from  the  Cost  of  Living 
Council  (March  197M  suggested  that  the  rate  of  increase  in  this  statistic 
would  he  16  to  17  percent.    The  actual  figure  of  13.0  percent,  therefore, 
represented  a  substantially  lower  rate  of  increase  than  was  expected. 

The  per  diem  revenue  figure  is  a  unit  price  measure.    However,  it  is  a 
gross  measure,  insofar  as  the  number  of  individual  services  that  go  into  a 
patient  day  are  not  constant  over  time.    Thus,  the  per  diem  revenue  figure 
captures  not  only  a  price  effect,  but  also  a  quantity  effect  and,  of  course, 
interaction  between  the  two  terms. 

There  are,  however,  a  number  of  so-called  "pure"  price  measures  for  hospitals. 
The  most  popular,  and  controversial,  is  the  Bureau  of  Labor  Statistics'  (BLS) 
Hospital  Service  Charge  component  of  the  Consumer  Price  Index  (CPl).  The 
index,  based  on  10  specific  hospital  services,  including  such  items  as  semi- 
private  room  charges,  operating  room  charges,  and  drug  charges,  is  obtained 

7 

by  a  monthly  survey  of  approximately  180  institutions.      The  Hospital  Service 
Charge  component  was  initiated  in  January  1972.    Thus,  estimates  from  this 
index  on  hospital  price  behavior  are  available  only  from  that  date. 

Q 

Displayed  in  Table  7  below  are  the  average  index  values    and  the  annual  per- 


7.  For  a  more  thorough  discussion  of  this  index  see  Guide  to  the  American 
Hospital  Association's  Program  for  Monitoring  the  Hospital  Economy. 

8.  Annual  index  values  are  the  arithmetic  average  of  12  months'  worth  of 
CPI  observations.     They  are  used  to  show  price  behavior  from  one  year 
to  another  (not  necessarily  in  sequence).    For  example,  to  determine 
how  much  prices  increased  in  197^  from  1973,  one  would  use  average 
index  values.    This  is  opposed  to  determining  how  much  prices  increased 
in  197^  alone,  in  which  case,  the  December  1973  to  December  197^  com- 
parison would  be  employed. 
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centage  change  from  1972  to  197*+.     So  that  some  notion  of  how  this  relates 
to  price  movements  in  the  economy  in  general  can  "be  gained,  the  all-item 
CPI  is  also  presented. 


Table  7 

Consumer  Price  Index  and  Hospital  Service 
 Charge  Component  


Hospital  Service 

Consumer  Price 

Charge  Component 

Index 

Year 

Index      %  Change 

Index    %  Change 

1972 

102.0 

125.3 

1973 

105.6  3.5 

133.1  6.2 

197U 

115.1  9.0 

1U7.7  11.0 

Source:    Bureau  of  Labor  Statistics 

The  BLS  measure  of  hospital  prices  showed  an  increase  of  9.0  percent  for 
197*+,  considerably  above  the  3.5  percent  increase  registered  in  1973.  Rela- 
tive to  itself,  the  hospital  price  increase  was  large,  yet  compared  with 
price  behavior  in  the  economy  (all-item  CPl),  the  rate  of  increase  was  a 
full  2  points  lower. 

In  197^,  inpatient  revenue  increased  16.3  percent.     Some  of  that  increase 

was  caused  by  the  increase  in  prices,  an  increase  in  inpatient  days,  and  an 

increase  in  the  quantity  of  services  per  patient  day.     Because  the  change  in 

inpatient  days  is  known,  if  one  assumes  the  hospital  service  charge  component 

measures  the  price  change,  the  change  in  number  of  units  of  services  provided 

for  each  patient  day  can  be  estimated.    Table  8  shows  the  results  of  this 
9 

apportioning  procedure.      It  is  an  estimate  of  the  contribution  of  each  com- 
ponent to  the  overall  rise  in  inpatient  revenue  in  1973  and  197^.  This 
procedure  was  also  followed  for  1972  and  1973. 


9.     Interaction  between  terms  was  not  distributed  among  the  factors. 


92 


-  ii  - 


Table  8 


Percentage  Increase 


Relative  Contribution 


Years 


Inpatient  Revenue 


Patient 
Days 


Units  of  Service 
per 

Prices  Patient  Day 


1973-7*+ 
1972-73 


16.3 
10.6 


2.9 
1.9 


9.0 
3.5 


3.7 
h.9 


Admittedly  crude,  this  methodology  shows  that  additions  to  units  of  service 
contributed  less  to  the  revenue  rise  in  197*+  than  in  1972-73. 

The  Hospital  Service  Charge  component  of  the  CPI  is  not  the  only  routine  source 
of  so-called  "pure"  price  data.    From  Hospital  Administrative  Services,  a 
special  Price  Index  of  Hospitals  (PIH)  was  added  in  May  197*+.    The  PIH,  like 
the  BLS  measure,  is  specific  price  oriented  and  includes  6  of  the  10  components 
found  in  the  Hospital  Service  Charge  component.    The  PIH,  although  based  on  the 
self-selective  participation  of  the  HAS  system,  is  generated  on  approximately 
10  times  the  number  of  hospitals  as  surveyed  by  the  Bureau  of  Labor  Statistics. 
From  May  197*+  to  December  197*+,  the  PIH  increased  9.0  percent.    This  can  be  com- 
pared to  the  9.7  percent  rise  over  that  same  time  span  for  the  Hospital  Service 
Charge  component. 

While  the  PIH  and  the  BLS  index  track  reasonably  well  over  this  period,  it  should 
be  noted  that  the  percentage  change  in  any  given  month  between  both  indexes 
has  been,  by  and  large,  considerably  different. 


This  section  of  the  paper  examines  factors  affecting  recent  hospital  unit 
cost  and  price  performance.    An  essential  issue  in  this  review  is  an  under- 
standing of  the  elements  that  contributed  to  the  upturn  in  the  rate  of  in- 


2.     Inputs  and  Factor  Prices 
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crease  in  unit  costs  and  prices  in  197*+.     The  review  is  best  carried  out  by- 
looking  at  the  role  of  four  components  of  hospital  cost  increases:  labor, 
nonlabor  items,  wages,  and  nonlabor  prices. 

Labor 

Labor  is  the  essence  of  hospitals'  production  of  care  and,  as  was  shown 
earlier,  also  represents  the  majority  of  hospital  expenses.  Furthermore, 
additions  to  the  employment  complement  place  considerable  upward  pressure 
on  costs.    Displayed  in  Table  9  are  full-time  equivalent  personnel  and 
full-time  equivalent  personnel  per  100  patients  from  1968  to  197*+. 


Table  9 


Year 

PTE  Personnel 

Percentage 
Change 

FTE  Personnel 
per 
100  Patients 

Percentage 
Change 

1968 

1,676,65** 

272 

1969 

1,771,591 

5.7 

283 

k.O 

1970 

1,90U,301 

7.5 

295 

k.2 

1971 

1,953,116 

2.6 

308 

k.h 

1972 

2,025,5*0 

3.7 

316 

2.6 

1973 

2,092,979 

3.3 

320 

1.3 

1971* 

2,186,619 

UV-5 

325 

1.6 

Source:     National  Hospital  Panel  Survey 


The  data  show  that  full-time  equivalent  personnel  increased  U.5  percent  in 
1971*.    This  increase  in  personnel,  which  was  the  third  highest  of  the  years 
displayed,  occurred  despite  the  fact  that  unemployment  in  the  economy  was 
increasing.     (The  unemployment  rate  in  197^  for  the  economy  was  5.6  percent, 
compared  to  U.9  percent  in  1973.)    This  was  not  an  unexpected  finding,  be- 
cause hospital  employment  historically  has  been  unaffected  by  recessions, 
much  as  has  been  the  case  with  hospital  output. 
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Because  full-time  equivalent  personnel  is  a  computed  figure,  based  on  part- 
time  and  full-time  workers,  it  should  "be  mentioned  that,  in  197^,  part-time 
workers  showed  the  largest  relative  gains  in  hospital  employment.  Although 
full-time  equivalent  employment  increased  k.5  percent,  part-time  workers 
rose  just  about  double  (8.9  per  cent)  for  a  total  of  57^,98*+  workers. 

Aside  from  buoyancy  in  employment,  it  is  equally  interesting  to  examine 
trends  in  the  labor-output  ratio.    Full-time  equivalent  employees  per  100 
patients  registered  a  1.6  percent  increase  in  197^.    Although  this  is  .3 
percent  more  than  the  1972-73  change  in  employment  levels,  it  still  repre- 
sents the  second  smallest  rise  recorded  in  all  the  years  under  investigation. 
The  statistic,  however,  presents  somewhat  of  a  biased  picture,  insofar  as 
it  neglects  full-time  equivalent  personnel  devoted  to  outpatient  care. 
Therefore,  Table  10  presents  the  percentage  change  in  full-time  equivalent 
personnel  per  100  adjusted  patient  days  from  1968  to  197^. 


Source:     National  Hospital  Panel  Survey 

These  data  suggest  a  more  substantial  downturn  over  the  period  in  the  rate 
of  increase  than  when  outpatient  visits  were  not  considered.  Furthermore, 


Table  10 


Years 


Percentage  Change 
Full-Time  Equivalent  Personnel 

per  100  Adjusted  Patient 
 Days  


1968-  69 

1969-  70 

1970-  71 

1971-  72 

1972-  73 

1973-  71* 


k.2 
h.2 
3.8 
2.1 
.7 
l.l 
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in  the  1973-7^  period,  the  reversal  of  this  trend  vas  not  as  pronounced  as 
the  data  shown  in  Table  9,  "which  were  measured  for  inpatients  only. 

Although  the  labor-output  ratio  vas  increasing,  this  does  not  necessarily 
imply  that  productivity  was  decreasing.     The  per  diem  measures,  as  has 
been  mentioned,  do  not  reflect  changes  in  the  quantity  of  services  pro- 
vided per  day.     The  most  comprehensive  routinely  collected  productivity  data 
come  from  Hospital  Administrative  Services.     Here,  five  specific  activities  are 
reviewed:     central  service  line  items  per  man-hour,  meals  served  per  man-hour, 
laboratory  tests  per  man-hour,  pharmacy  line  items  per  man-hour,  and  laundry 
pounds  per  man-hour.    Data  for  December  1973  and  December  197 ^  are  displayed 
in  Table  11. 

Table  11 

HAS  Productivity  Measures 

 Selected  Departments  

Value                Value  Percentage 
Measure  Dec.  197^         Dec.  1973  Change  

Central  Service  items  per  MH  5.86  5.51  6.k 

Laboratory  Tests  per  MH  5.^9  5.09  7.9 

Pharmacy  Line  Items  per  MH  12.20  12.13  .6 

Meals  Served  per  MH  2.98  2.95  1.0 

Laundry  Pounds  per  MH  36.78  35.36  k.O 

Source:     Hospital  Administrative  Services 

During  the  period,  all  productivity  measures  increased,  with  laboratory  tests 
per  man-hour  showing  the  largest  rise  (7.9  percent).     Based  on  the  expendi- 
tures of  each  department,  a  composite  rise  of  k.k  percent  was  found  for  the 
period.     It  should  be  noted,  however,  that  although  these  departments 
represent  about  20  percent  of  all  hospital  expenses,  they  are  also  relatively 
capital  intensive.     It  would  be  premature,  therefore,  to  suggest  that  all 
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hospital  departments  recorded  productivity  increases  of  the  order  suggested 
here  or  indeed  registered  productivity  increases  at  all. 

Capital 

The  other  principal  component  in  hospitals'  production  arrangement  is  capital, 
and  a  widely  used  indicator  of  hospitals'  capital  accumulation  is  the  rela- 
tive change  in  the  "bed  supply.    The  numbers  of  community  hospital  "beds  and 
the  relative  changes  in  these  figures  are  shown  in  Table  12. 

Table  12 

 Community  Hospital  Beds  


Percentage 

Year  Number  of  Beds  Change 


1968  785,768 

1969  801,1*25  2.0 

1970  830,690  3.7 

1971  836,396  .7 

1972  855,9^6  2.3 

1973  871,169  1.8 
191k  889,555  2.1 


Source:    National  Hospital  Panel  Survey 

In  197^,  the  community  hospital  bed  supply  increased  2.1  percent,  slightly 

10 

more  than  the  relative  increase  registered  in  1973.        Although  a  complete 
data  series  does  not  appear  in  the  above  table,  it  is  noteworthy  that  the 
rate  of  bed  supply  expansion  in  the  '70s  is  considerably  below  that  recorded 
in  the  '60s. 


10    While  the  community  hospital  bed  supply  continues  to  grow,  the  number  of 
hospital  beds  in  many  noncommunity  hospitals  has  been  decreasing  to  the 
extent  that  total  hospital  beds  declined  for  each  year  between  1965  and 
1973.     See  "Are  There  Too  Many  Hospital  Beds",  AHA,  Chicago.     March  1975 
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Last  year,  the  economy  experienced  a  severe  credit  crunch;  not  only  were 
interest  rates  at  record  levels,  but  also  loanable  funds  were  being  rationed 
in  a  noninterest  (price)  fashion.     Because  the  bed  supply  has  some  inherent 
flexibility  in  it,  the  effect  of  a  tight  money  market  or  other  constraints 
on  hospital  capital  accumulation  is  probably  hidden. 

To  obtain  a  more  detailed  view,  health  facility  construction  data  provided 
by  the  Department  of  Health,  Education,  and  Welfare  are  examined.  These 
data  are  displayed  in  Table  13.    Two  data  series  are  given:    the  value  of 
new  construction  in  current  dollars  and  in  1967  constant  dollars .    The  bulk 
of  health  facilities  construction  is  accounted  for  by  hospitals. 

Table  13 

 Health  Facilities  Construction  


In  Millions                              In  Millions 
of  Current       Percentage           of  1976  Percentage 
Year  Dollars  Change  Dollars  Change 


1968 

2,277 

2,12k 

1969 

2,973 

+30.6 

2,559 

+20.5 

1970 

3,366 

+13.2 

2,10k 

+  5.7 

1971 

3,81*5 

+1U.2 

2,8kk 

+  5.2 

1972 

U,l8o 

+  8.7 

2,875 

+  1.1 

1973 

h,15k 

-  .6 

2,697 

-  6.2 

197U  (Est.) 

k,kio 

+  7.6 

2,65U 

-  1.6 

Source:    Health  Facility  Construction  Division  of  Facilities  Utilization,  DHEW 

The  data  on  the  current  dollar  series  indicate  that  the  value  of  construction 
in  197^  increased  7.6  percent.  Even  though  this  is  a  reversal  of  the  decline 
recorded  in  1973,  the  rate  of  increase  in  197^  is  considerably  below  previous 
years. 


More  revealing,  however,  is  the  constant  1967  dollar  construction  data. 


11    The  Boeckh  composite  construction  cost  index  was  employed  by  the  Commerce 
Department  for  the  constant  dollar  estimates. 


98 


-  IT  - 

The  real  value  of  construction  was  off  6.2  percent  in  1973,  and  in  197^  the 
figures  were  down  "by  1.6  percent.    Based  on  this  series  of  data,  the  Division 
of  Health  Facilities  Utilization  estimated  that  the  real  value  of  health 
facilities  construction  in  1975  will  again  decline  from  197^  levels.  The 
estimate  of  $2,5^1  million  is  k.3  percent  "below  197^  levels. 

It  is  relevant  to  determine  the  types  of  funds  provided  for  these  additions 
to  capital  stock.    The  data  from  HEW  indicate  that,  for  the  nonfederal 
health  facilities  construction  put  in  place  in  197^,  90.9  percent  of  the 
funds  came  from  nonfederal  sources.     In  other  words,  these  funds  were  exclu- 
sive of  Hill-Burton  sponsorship  and  grants.     In  1968,  the  figure  was  U8.9 
percent.    The  nonfederal  sector,  therefore,  is  providing  the  bulk  of  funds; 
as  a  consequence,  factors  such  as  the  tight  money  market  of  197*+  may  have 
had  a  limiting  effect  on  hospital  capital  accumulation. 

Factor  Prices  -  Wages 

Input  additions  (labor  and  capital)  explain  only  a  portion  of  the  overall 

rise  in  hospital  costs.    For  the  past  few  years,  factor  price  increases  have 

12 

played  a  prominent  role  in  shaping  overall  hospital  cost  behavior.  This 
was  especially  true  in  197^.    The  following  discussion  centers  on  two  prin- 
ciple factors — wage  increases  and  price  increases  for  nonlabor  goods  and 
services.    Because  payroll  expenses  still  constitute  the  bulk  of  hospital 
expenses,  wages  will  initially  be  discussed. 


12    D.  Drake  and  K.  Raske,  "The  Changing  Hospital  Economy",  Hospitals , 
J.A.H.A. ,  Vol.  U8,  November  l6,  191 h. 
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The  least  precise,  but  most  commonly  used,  measure  of  hospital  employee  wages 
is  total  payroll  expenses  divided  by  the  number  of  full-time  equivalent  em- 
ployees.   The  problems  with  this  measure  are  that  it  assumes  that  two  part- 
time  workers  equal  one  full-time  worker;  hours  worked  are  constant;  and 
the  composition  of  labor  is  the  same.    Despite  these  problems,  the  measure 
is  widely  used  to  track  broad  sweeps  in  employee  wages.    Displayed  below 
in  Table  ih  are  the  average  annual  wage  data  and  the  yearly  percentage 
changes  between  1968  and  197^. 

Table  Ik 


Year 

Annual  Wages 

Percentage 
Change 

1968 

$5,513.37 

1969 

5,839.17 

5.9 

1970 

6,276.68 

7.5 

1971 

6,67^.27 

6.3 

1972 

7,120.16 

6.7 

1973 

7,^94. 57 

5.3 

197U 

8,056.80 

7.5 

Source:    National  Hospital  Panel  Survey 


The  data  indicate  that,  in  197^,  hospital  workers  experienced  the  largest 
jump  in  annual  wages  in  the  past  five  years.    In  fact,  if  the  percentage 
change  calculations  were  carried  further,  the  1973-7^  wage  increase  would 
be  the  highest  of  all  the  years  displayed  in  the  table. 

Another  group  of  wage  data  is  also  commonly  employed.    These  data,  developed 
by  the  Bureau  of  Labor  Statistics,  are  estimates  of  nonsupervisory  hospital 
workers'  average  hourly  earnings.    They  are  displayed  below  (Table  15)  for 
1971-7^  (the  entire  series  of  this  information). 
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Table  15 

Average  Hourly  Earnings 
Non supervisory  Workers 


Percentage 

Year  Hospital  Workers  Change 


1971  .  $2.96 

1972  3.08  U.,1 

1973  3.22  U.5 

1974  3.U5  7.1 


Source:     Bureau  of  Labor  Statistics 

Pent-up  demands  are  a  likely  explanation  for  the  recent  rise  in  hospital 

employees'  wages.    This  pent-up  pressure  originates  in  part  from  the  loss 

13 

in  real  wages  that  hospital  workers  experienced  in  1973.        Another  wage 

phenomenon  occurred  in  197^;  the  first  step-up  in  minimum  wages  for  hospital 

workers  was  set  at  $1.90  per  hour.    However,  an  analysis  of  wage  behavior  during 

this  period  failed  to  show  significant  impact  of  the  new  floor  wage  on 

1U 

average  hospital  wages  for  the  nation.        Because  wages  vary  considerably 
according  to  locale,  some  spotty  but  perhaps  substantial  impact  may  have 
occurred. 

It  is  difficult  to  ascertain  how  wage  rates  for  hospital  workers  will  be- 
have in  1975-     If  one  assumes  that  pent-up  wage  demands  have  been  exhausted 
and  that  general  price  levels  in  the  economy  will  soften,  this  would  point 
to  a  moderation  in  hospital  workers*  wage  increases.    Under  these  terms, 
therefore,  hospital  workers'  wages  should  reflect  a  lower  relative  increase 


13    Real  wages  are  money  wages  adjusted  for  an  inflationary  factor,  generally 
the  rise  in  the  Consumer  Price  Index. 


lU    "Minimum  Wage-Revisited"  -  AHA  Working  Paper,  January  30,  1975. 
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in  1975  than  that  shown  in  191 On  the  other  hand,  the  effect  of  the  re- 
moval of  NLRA  exemption  may  temper  this  expectation  somewhat.  Unfortunately, 
the  importance  of  this  factor  is  currently  unknown.1'' 

Factor  Prices  -  Nonlabor 

While  wage  increases  were  substantial  in  197^,  the  rate  of  increase  was  far 
exceeded  by  the  prices  hospitals  paid  for  nonlabor  goods  and  services.  The 
Association  has  constructed  a  special  index  that  attempts  to  measure  these 
price  levels.    The  index,  entitled  the  Nonlabor  Input  Price  Index  (NLIP), 
is  available  on  an  average  annual  basis  from  1967  (base  year)  to  197*+.  These 
data,  along  with  the  annual  percentage  increases,  are  shown  in  Table  16. 

Table  16 


Year 

Nonlabor  Input 
Price  Index 

Percentage 
Change 

1967 

100.0 

1968 

103.6 

3.6 

1969 

108.1 

k.3 

1970 

llk.O 

5.5 

1971 

118.8 

U.2 

1972 

123.5 

U.O 

1973 

133.8 

8.3 

197U 

157.1 

17.1* 

Source:    Nonlabor  Input  Price  Index,  AHA 


Nonlabor  input  prices  in  197^  increased  at  a  rate  more  than  double  that  of 
the  previous  period.    At  17.**  percent,  it  was  clearly  the  largest  rise  of  all 
the  periods  covered  by  the  index.    This  rise  in  nonlabor  input  prices  was  also 


15    It  should  be  noted  that  union  activity  i;i  recessionary  periods  is 

generally  not  as  agressive  on  wage  issues  as  in  more  prosperous  times. 
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considerably  above  the  increase  in  the  all-item  Consumer  Price  Index.  On 
the  "basis  of  a  similar  comparison,  the  CPI  increased  11.0,  or  S.k  points 
less  than  the  average  increase  in  the  prices  hospitals  paid. 

Some  of  the  sources  for  the  enormous  rise  in  the  index  can  he  identified. 
Components  that  placed  particular  upvard  pressure  on  the  index  were: 

.  Fuel 

.    Medical  supplies 

.    Malpractice  insurance 

Components  that  demonstrated  relatively  small  price  increases  were: 

Property  insurance 
Communication  prices 
.  Drugs 

.    Auditing  charges 

As  has  "been  suggested,  the  rate  of  increase  of  prices  in  the  economy  is  ex- 
pected to  show  a  sizeable  decline  in  1975.    This  expectation  can  also  he  applied 
to  the  nonlahor  input  price  index.    At  this  juncture,  however,  it  would  he 
premature  to  venture  an  estimate  of  the  extent  of  deceleration. 

In  sum,  factor  prices  (wages  and  nonlahor  input  prices)  played  a  large  role  in 
hospital  cost  hehavior  in  191 h.    This  is  exemplified  by  the  fact  that  they 
alone  explain  upwards  of  70  percent  of  the  overall  rise  in  hospital  costs. 
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3.    Financial  Position 

The  third  section  of  this  paper  deals  with  recent  trends  in  hospitals 1  fi- 
nancial position.    Major  topics  are: 

Operating  margins 
Current  assets 
Current  liahilities 
Collection  period 
Deductions  from  revenue 

Operating  Margins 

Hospital  operating  margins  (revenue  less  expenses  expressed  as  a  percentage 
of  revenue)  showed  considerable  improvement  last  year.    Displayed  in  Table  17 
below  are  community  hospital  operating  margins  from  1968  to  197^. 

Table  17 


Hospital  Operating  Margins 

Year 

Margins 

1968 

+3.2$ 

1969 

+2.U 

1970 

+2.1 

1971 

+2.3 

1972 

+1.8 

1973 

+1.2 

107i» 

+2.1 

Source:    National  Hospital  Panel  Survey 

The  data  show  the  erosion  of  the  operating  margin  that  occurred  in  both  1972 
and  1973,  and  it  is  likely  more  than  just  coincidence  that  this  phenomenon 
took  place  during  the  Economic  Stabilization  Program.     However,  in  197^  a 


54-804  0-75-8 
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reversal  in  the  downward  trend  of  the  operating  margin  took  place.    At  2.1 
percent,  the  operating  margin  was  nearly  one  point  higher  than  in  1973. 
Even  with  this  increase,  though,  the  operating  margin  last  vear'  was  generally 
below  that  recorded  in  years  prior  to  ESP. 

Current  Assets  -  Current  Liabilities 

The  liquidity  position  of  hospitals  rose  substantially  in  197** .  Displayed 
in  Table  18  are  current  assets  and  liabilities  in  the  industry  as  of 
December  197**  and  December  1973. 


Table  18 


Current  Assets 


Periods  Ending  December 
1973  197** 


Cash 

Temporary  Investments 
Accounts  Receivable 
Other  Current  Assets 


Total 


5  605,559,876 
l,lUl*,  800.003 
5,365,377,750 
1,555,139,207 

58,670,799,136 


$  703,733,105 
l,10l+,362,833 
6,01*2,866,035 
1,730,630,1*01 

$9,58}.,592,37U 


Current  Liabilities 

Accounts  Payable 

Notes  Payable 

Other  Current  Liabilities 


$1,095,81*1,971* 
283,293,951* 
1,920,350,287 


$1,376,337,396 
202,369,805 
1,982,397,6UU 


Total 


$3,299,1*86,215 


$3, 561,101*,  81*5 


Source:    National  Hospital  Panel  Survey 

During  the  period,  the  accumulation  of  current  assets  outstripped  liabilities. 
In  December  1971*,  total  current  assets  increased  10.5  percent,  compared  to  a 
7.9  percent  increase  in  current  liabilities.    A  result  of  the  disparate  rates 
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of  change  was  a  considerable  increase  in  working  capital  (current  assets 
minus  current  liabilities).  In  December  1971*,  working  capital  was  $6.02 
billion,  compared  to  $5.37  billion  in  the  previous  year. 

There  exists  a  number  of  noteworthy  trends  in  the  industry's  current  asset 
and  liability  position.    Of  the  various  accounts  composing  current  assets, 
cash  reflected  the  largest  relative  increase  (l6.2  percent).  However, 
the  near  money  asset  of  temporary  investments  decreased  3.5  percent  during 
the  period.    Current  liabilities  behaved  even  more  erratically.  Accounts 
payable  increased  25.6  percent,  whereas  notes  payable  decreased  28.6  per- 
cent.   The  behavior  of  notes  payable  may  be  traced  to  an  adjustment  in  the 
short-term  borrowing  that  occurred  during  ESP. 

Financial  ratio  analysis  has  been  a  popular  tool  of  financial  managers. 
Some  of  the  more  frequently  used  ratios  are  displayed  below  in  Table  19 
for  the  months  of  December  1973  and  197^ 

Table  19 

 Selected  Financial  Ratios  

For  the  Month 
Ending  December 
Year 


Ratio  1973  197^ 


Current  Ratio  2.63  2.69 

Acid  Test  Ratio  .i8  .20 
Accounts  Receivable 

Composition  Ratio  .62  .63 

Cash  Composition  Ratio  .070  .073 


Source:    National  Hospital  Panel  Survey 
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The  current  ratio  is  calculated  by  dividing  total  current  assets  by  total 
current  liabilities.    The  ratio  measures  the  ability  of  current  assets  to 
meet  current  debt.     Conventionally,  the  greater  the  ratio,  the  .greater  is 
creditors'  expectation  of  prompt  payment.    The  current  ratio  for  community 
hospitals  in  December  197^  was  2.69.    Thus,  hospitals'  ability  to  meet 
current  debt  had  increased  somewhat  from  the  same  period  in  1973. 

The  acid  test  ratio  is  computed  by  dividing  total  cash  by  total  current 
liabilities.     It  measures  cash  available  to  meet  current  debt.    In  other 
words,  it  expresses  the  extent  to  which  cash  can  meet  the  demands  of 
creditors.    This  ratio  was  .20  in  1971*,  slightly  higher  than  in  1973. 

The  accounts  receivable  composition  ratio  equals  accounts  receivable  divided 
by  total  current  assets.    Generally,  a  "large"  ratio  indicates  vulnerability 
to  a  possible  increase  in  default  on  patient  debt  owed  to  hospitals.  The 
accounts  receivable  composition  ratio  moved  from  .62  in  1973  to  .63  in  197*+. 

The  cash  composition  ratio  is  calculated  by  dividing  cash  by  current  assets. 
The  higher  the  ratio  is,  the  greater  the  immediate  liquidity  of  the  industry. 
Per  this  gauge,  hospitals  showed  slightly  greater  immediate  liquidity  in  197^. 

Collection  Period 

The  rapidity  with  which  hospitals  collect  revenue  is  an  important  statistic. 
The  collection  period,  alternatively  referred  to  as  days  of  revenue  in 
patients'  accounts  receivable,  is  a  measure  of  this  rapidity.    Because  the 
cost  (foregone  income  of  having  relatively  more  days  of  revenue  in  patient 
accounts  receivable)  is  sizeable,  any  decrease  in  the  number  of  days  must 
be  viewed  as  desirable. 
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HAS  data  on  days  of  revenue  in  patient  accounts  receivable  showed  a  consistent 
decrease  during  the  summer  and  fall  of  197*+.    As  recently  as  December  197*+, 
days  of  revenue  in  patient  accounts  receivable  were  7-5  percent  lower  than 
the  year  before. 

The  National  Hospital  Panel  Survey  contains  similar  data,  and  the  indications 
on  the  collection  period  are  generally  in  line  with  the  direction  of  the  HAS 
results.    The  Panel  showed  that  the  days  of  revenue  in  accounts  receivable 
in  December  197^  were  3.6  percent  lower  than  in  the  same  month  of  the  pre- 
vious year. 

Deductions 

Offsets  to  revenue  include  bad  debts,  charity  care,  discounts,  and  allowances. 
Because  of  the  recession,  it  would  be  expected  that  an  increase  in  deductions 
would  occur.    The  following  table,  based  on  Hospital  Administrative  Services 
data,  compares  deductions  from  revenue  expressed  as  a  percentage  of  revenue  for 
September  through  December,  1973  and  197^. 

Table  20 

Deductions  from  Patient  Revenue 

 (as  percent  of  revenue)  

Percentage 


1973  197^  Change 


September  10. Ik  10.60  -1.3 

October  10.39  10. hk  +0.5 

November  10.36  10.1+5  +0.9 

December  10.1*2  10.62  +1.9 


Source:    Hospital  Administrative  Services 

Although  deductions  are  not  showing  great  movement  in  either  direction,  it 
can  be  seen  that  slight  increases  were  recorded  in  October  through  December. 
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Most  important  is  the  fact  that,  in  each  subsequent  month,  the  proportion 
deductions  represent  has  grown  slightly  greater. 

Summary 

Despite  the  many  negative  forces  at  work,  197^  shaped  up  as  a  reasonably 
"good"  year  for  the  industry.    Hospitals  have  yet  to  react  unfavorably  to 
the  recession,  although  seme  indirect  impact,  such  as  reduced  Medicare  and 
Medicaid  expenditures,  may  be  on  the  horizon.    Volume  and  employment  are 
increasing,  with  particular  emphasis  on  inpatient  output  and  the  employment 
of  part-time  workers . 

Hospital  prices  and  unit  costs  rose  substantially,  although  much  of  the  in- 
crease is  explained  by  the  increased  input  prices  hospitals  had  to  pay  for 
the  factors  of  production.     Hovever,  some  increased  expenditures  went  to 
additional  inputs  as  well.    Moreover,  a  portion  of  hospital  price  increases 
was  devoted  to  the  rebuilding  of  hospitals'  operating  margins  which  were 
severely  reduced  during  ESP. 

Hospital  finances  improved  in  191k.    Not  only  were  operating  margins  up,  but 
so  too  were  important  liquidity  measures  of  cash  reserves,  working  capital, 
and  the  like.    Other  gauges,  such  as  the  collection  period,  showed  a  favorable 
shortening.    Deductions  from  revenue,  however,  showed  signs  of  increasing. 
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Mr.  McMahon.  Quickly  the  wages  and  the  salaries,  on  the  average, 
50  to  60  percent.  There  may  have  been  1  or  2  percent  drop  in  that 
in  the  past  2  years  because  of  the  high  escalation  in  services  and 
supplies.  The  hospital  market  basket  has  been  rising  much  more 
rapidly  than  the  cost  of  living  because  of  our  dependence  on  energy, 
petroleum-related  products,  and  on  food. 

The  equipment  area,  broadly,  the  depreciation  itself  will  run  in 
the  8  to  9  percent — probably  a  third  equipment,  two -thirds  buildings. 
That  will  depend  in  a  given  institution  on  its  age. 

Now,  we  are  seeing  malpractice  is  beginning  to  pick  up  2  to  3  percent 
of  the  total  costs. 

Mr.  Crane.  Thank  you  very  much. 

Thank  you,  Mr.  Chairman. 

Mr.  Rostenkowski.  Mr.  Corman? 

Mr.  Corman.  Is  there  much  uniformity  as  to  how  private  insurance 
companies  pay  for  their  patients? 

Mr.  McMahon.  No.  As  far  as  the  non-Blue  Cross,  what  we  call 
the  commercial  carriers,  the  life  carriers,  and  health  carriers,  most  of 
them  pay  the  charges  that  the  hospital  has  set.  In  Blue  Cross  there 
is  a  variation  from  State  to  State,  depending  on  history  and  its  own 
outlook.  In  some  cases  they  pay  on  the  cost-reimbursement  system 
somewhat  comparable  to  medicare,  though  more  often  than  not 
figured  on  a  per  diem  basis  where  you  take  all  of  the  costs  and  divide 
those  costs  by  the  patient-day  and  come  out  with  a  per  diem  which 
Blue  Cross  then  pays. 

In  other  cases,  Blue  Cross  will  pay  on  some  kind  of  prospective 
basis  or  in  many  of  the  States  in  the  South  and  in  the  West  on  a 
negotiated  charge  basis. 

So  there  is  no  uniformity  among  Blue  Cross  and  the  commercial 
carriers.  However,  generally  they  do  pay  the  charges  of  the  hospital. 

Mr.  Corman.  Is  there  generally  no  copayment  or  deductible  or  is 
there  a  copayment  deductible  in  the  commercial  policies? 

Mr.  McMahon.  Generally  there  has  been  traditionally  though 
because  of  the  desire  of  many  people  following  the  Blue  Cross  tradition 
of  paying  full  service  benefits  as  it  is  called,  in  many  cases  the  com- 
mercial insurance  policies  will  pay  the  same,  full  private  rate  and  all 
ancillaries. 

You  will  likely  find  in  any  given  area  a  higher  degree  of  policies 
with  deductibles  or  copayment  in  the  commercial  area  than  you  do  in 
Blue  Cross. 

Mr.  Corman.  But  it  would  be  a  percentage  copayment,  not  just 
that  the  insurance  company  would  be  liable  for  x  dollars  and  the 
patient  everything  above  that? 

Mr.  McMahon.  It  is  hard  to  generalize.  You  find  practically 
everything  from  x  dollars  per  day  regardless  to  a  deductible  and  then 
to  a  deductible  and  copayment  of  20  percent  or  so.  It  is  very  hard  to 
generalize  because  you  do  find  practically  everything  in  the 
marketplace. 

Mr.  Corman.  The  insurance  companies  that  do  not  pay  a  flat  sum 
have  a  stake  in  how  efficient  you  are.  Have  they  been  doing  any  of 
the  things  that  the  Government  has  been  doing  to  see  whether  or  not 
your  charges  are  reasonable  or  do  they  just  pay  them? 

Mr.  McMahon.  Some  of  the  other  members  of  the  panel  might 
be  able  to  respond  to  that.  My  own  observation  is  because  I  had 
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some  experience  in  this  area  some  years  back,  was  that  more  times 
than  not  their  insured  population  is  so  geographically  spread  that  they 
don't  have  the  opportunity  nor  advantage  of  concentrating  in  a 
particular  area.  However,  where  a  commercial  carrier  does  have — does 
cover  a  large  business,  often  it  will  work  with  that  business  again 
in  some  discussions,  mostly  informal,  and  never  to  the  extent  that  the 
Government  has  gotten  involved  to  keep  an  eye  on  utilization  and 
costs. 

But  there  hasn't  been  a  great  deal. 

Mr.  Bromberg.  In  terms  of  economic  competition,  Congressman, 
I  think  what  we  are  really  saying  is  a  commercial  insurance  company 
that  may  have  3  or  4  or  5  percent  of  hospital  population  doesn't  have 
any  monopolistic  power  or  clout  to  say  you  will  take  less  than  you 
are  getting  now  because  the  hospital  can  say  "No"  to  them. 

Blue  Cross  may  have  20,  30,  40  and  medicare  30,  40  percent. 
They  can  say  that  and  the  hospitals  can't  do  a  thing  about  it  and 
maybe  the  happy  medium  is  somewhere  in  between  where  we  have 
real  competition. 

Mr.  Corman.  Is  there  much  difference  in  negotiating  with  the 
Blue  Cross  or  SSA? 

Mr.  Bromberg.  There  is  a  difference.  The  Blue  Cross  plans  tend 
to  pay  higher.  I  don't  think  of  a  single  Blue  Cross  plan  that  pays 
as  little  as  medicare  and  the  number  of  regulations  are  not  as  bad. 
But  if  medicare  issues  a  regulation  a  year  or  so  later,  Blue  Cross  will 
consider  the  same  regulation. 

There  is  a  trend. 

Mr.  Rostenkowski.  The  data  I  have  shows  that  the  hospital 
services  charges  part  of  the  consumer  price  index  has  risen  almost 
17  percent  between  April  of  1974  when  the  controls  were  lifted  and 
April  of  1975.  What  are  the  hospitals  doing  to  try  to  keep  these 
increases  at  a  lower  rate? 

Mr.  McMahon.  For  one  thing,  Mr.  Chairman,  welcoming  questions 
like  this  so  we  can  explain  it.  It  goes  back  to  the  three  parts  of  the 
hospital  cost  picture  that  I  mentioned  a  few  minutes  ago  to  Mr. 
Crane.  Sixty  percent  of  the  costs  are  labor  costs,  and  because  there 
were  more  stringent  controls  on  hospital  salaries  during  the  economic 
stabilization  program,  there  has  been  clearly  a  catchup  in  that  area. 

Second,  our  market  basket  for  the  nonwage  srvices  and  supplies, 
has  been  rising  far  more  rapidly  than  the  rest  of  the  CPI  and  then 
finally,  we  have  had  the  malpractic  problem. 

What  we  have  been  doing  is  we  have  developed  a  cost  containment 
manual  and  AHA  made  available  to  hospitals  that  document.  We  have 
talked  to  the  State  hospital  associations  as  well  to  encourage  them  to 
develop  in  their  own  States  specific  attention  to  ways  that  costs  can  be 
contained. 

We  have  encouraged  hospitals  to  watch  very  carefully  any  capital 
expenditures,  recognizing  that  that  is  one  place  prospectively  where 
if  we  limit  construction  and  expansion  only  to  those  services  clearly 
needed,  we  can  do  perhaps  more  than  anything  else  because  once  the 
service  is  in  place,  it  certainly  tends  to  be  utilized. 

So  there  has  been  a  great  amount  of  voluntary  effort  and  voluntary 
activity  to  contain  costs,  but  right  at  the  heart  of  all  of  it  is  that  most 
of  the  costs  imposed  upon  us,  wage  rates  in  the  economy  as  a  whole, 
the  electric  power  and  telephone  bills,  oil,  and  other  things  the  hospital 
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needs  to  keep  going  have  been  the  reason  that  costs  have  been  in- 
creasing more  rapidly  than  the  cost  of  living  itself. 

We  were  about  6  percent  ahead  of  the  economy  as  a  whole.  However, 
if  you  look  at  the  last  4  months,  we  went  from  a  2-percent  increase  in 
January — that  is  the  beginning  of  the  fiscal  year  for  35  percent  of  our 
hospitals — to  1.6  in  February,  a  substantial  drop,  to  under  1  percent 
in  March  and  seven-tenths  of  1  percent  in  April.  So  I  would  say,  Mr. 
Chairman,  if  that  continues — and  past  experience  indicates  there  is  a 
clear  likelihood — some  of  these  costs  are  concentrated  in  the  early 
months  of  the  year,  we  think  with  the  efforts  going  on  now  the  increase 
in  the  hospital  service  charge  part  of  the  consumer  price  index  will  be 
coming  closer  to  it. 

I  don't  think  it  will  get  there,  because  our  market  basket  is  higher 
than  the  market  basket  on  which  the  CPI  is  figured. 

Mr.  Rostenkowski.  Does  anyone  else  wish  to  comment? 

Mr.  B Romberg.  While  we  are  different  from  other  industries  in 
that  our  payroll  costs  are  so  much  higher  and  there  is  less  we  can  do 
about  it,  it  still  would  be  helpful  if  the  Government  and  other  third- 
party  payers  would  give  us  incentives  by  changing  that  reimbursement 
system. 

When  the  system  says  to  us  whatever  your  costs  are,  we  will  give 
them  to  you,  there  is  no  incentive  to  be  efficient.  When  Blue  Cross  does 
it  that  way,  it  is  even  worse,  such  as  in  the  Northeast  where  the 
skyrocketing  costs  are  evident.  So  if  this  committee  can  consider 
legislative  activity  to  give  us  that  incentive  and  say,  "We  will 
now  give  you  an  incentive  to  be  efficient  by  giving  you  a  target 
rate"  or  something  along  those  lines,  I  think  that  would  be  helpful 
to  the  industry  as  well. 

Mr.  Lewine.  If  I  may,  I  couldn't  let  that  comment  pass  without 
an  added  comment.  Since  we  are  not  turning  out  a  uniform  ton  of 
steel  and  since  we,  therefore,  cannot  measure  efficiency  in  terms  of 
man-hours  per  ton  of  steel,  but  rather  are  turning  out  a  much,  much 
more  complex  product.  I  would  only  hope  that  if  a  system  is  developed 
for  reimbursement  which  does  by  some  prospective  method  attempt  to 
hold  out  such  incentive,  that  such  incentives  will  again  not  be  the  kind 
of  dollar  incentives  which  will  be  counterproductive  to  the  improve- 
ment of  quality  of  care  and  the  advancement  of  medical  practice. 

I  think  when  you  look  at  those  things  that  have  been  done  in  this 
country  to  lengthen  life  and  cure  illnesses  which  had  not  been  curable 
just  a  few  years  ago,  you  would  have  to  recognize  that  those  elements 
have  to  be  added  or  perhaps  subtracted  from  the  incentives  that  are 
pure — and  necessarily — dollar  sign  incentives. 

Mr.  Rostenkowski.  I  have  noted  that  none  of  the  national  health 
insurance  bills  would  follow  the  medicare  system  of  reimbursing  hos- 
pitals. Do  you  believe  we  should  work  on  legislative  changes  in  medi- 
care hospital  reimbursement  from  physicians  even  before  we  consider 
national  health  insurance? 

Mr.  Bromberg.  I  think  you  should,  and  the  reason  I  say  it  is  that 
in  most  discussions  of  national  health  insurance,  even  those  optimistic 
enough  to  think  a  bill  would  pass  this  year  or  next,  talk  about  imple- 
menting that  bill  over  several  years  so  it  wouldn't  be  effective  for  4 
or  5  years. 

If  that  is  the  case,  I  don't  think  the  field  can  wait.  I  think  it  would 
be  helpful  if  the  medicare  system  could  be  amended  immediately  and 
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that  would  give  us  several  years  more  of  national  experimentation  so 
when  the  national  health  is  implemented,  we  would  know  more  about 
prospective  ratesetting. 

One  other  point.  I  would  agree  with  Mr.  Lewine.  I  think  his  prob- 
lems would  be  cured  if  the  industry  and  the  Government  worked 
together  in  designing  such  systems  and  I  think  what  he  is  worried 
about  is  if  they  are  arbitrarily  issued  by  HEW? 

Mr.  Rostenkowski.  How  do  you  feel  about  that? 

Mr.  McMahon.  I  agree.  I  think  we  could  devote  excellent  time  to 
improvement  of  some  of  the  present  reimbursement  system  and  that 
would  begin  to  get  us  experience  on  which  to  build.  As  Mr.  Bromberg 
indicated  in  his  testimony,  we  had  hoped  for  more  action  in  the  in- 
novative area,  the  use  of  prospective  reimbursement  systems  and 
incentives.  But  we  would  be  ready  to  sit  down  and  discuss  with  the 
subcommittee  and  with  other  interested  people — I  say  this  across  the 
field — to  look  at  ways  in  which  the  reimbursement  system  can  be 
improved  and  made  more  equitable. 

Mr.  Rostenkowski.  Do  you  think  HEW  has  not  done  enough  with 
the  process? 

Mr.  Bromberg.  HEW  issues  every  year  an  annual  report  to  the 
Congress  on  how  it  is  implementing  this  committee's  directive  to 
experiment.  This  year  it  is  a  very  thick  record  and  it  is  very  interesting 
and  it  is  very  informative.  The  problem  with  it  is  that  99  percent  of 
it  talks  about  experiments  being  done  by  Blue  Cross,  hospital  associa- 
tions, volunteer  groups,  and  very,  very  little  of  it  says  medicare 
patients  are  covered,  medicare  participates. 

Quite  a  few  say  we  are  studying  it,  we  are  looking  at  it.  Those  laws 
have  been  on  the  books  for  a  number  of  years  and  we  are  extremely 
disappointed  that  there  is  very  little  to  show  for  it  and  we  have  to 
admit  the  field  may  be  partially  at  fault  for  not  submitting  experi- 
ments, although  a  few  have  been.  But  what  we  are  looking  for  is  leader- 
ship. Why  can't  HEW,  if  they  are  able  to  publish  a  classification  system 
and  say  we  will  not  pay  above  the  90  or  80  percentile,  why  don't 
they  say  they  will  pay  the  75th  percentile  nationally  across  the  board? 

Why  can't  they  publish  model  programs?  But  that  leadership  has 
been  missing. 

Mr.  Rostenkowski.  Would  anyone  else  care  to  make  an 
observation? 

HEW  also  promised  to  conduct  studies  that  would  indicate  whether 
the  8.5-percent  differential  should  be  modified.  What  might  these 
studies  have  shown  if  they  had  been  conducted  as  promised? 

Mr.  McMahon.  On  pages  4  and  5  of  my  long  statement,  Mr. 
Chairman,  we  made  reference  to  two  of  them.  There  is  an  HEW-funded 
study  in  California  that  indicated  that  it  was — the  differential  was 
about  28  percent.  The  Commission  on  Administration  Services  for 
Hospitals  also  took  a  look  at  it  and  found  that  that  was  17  percent; 
that  is,  17  percent  more  care  per  average  medicare  beneficiary  than 
the  patient  load  as  a  whole. 

Our  earliest  studies  that  I  also  made  reference  to  indicated  that  the 
range  of  nursing  differential  back  when  it  was  a  matter  for  discussion 
in  the  late  1960's  was  in  the  same  area,  20  percent  to  35  percent  de- 
pending upon  the  study.  So  they  would  have  indicated  very  clearly 
that  the  nursing  differential  at  8.5  percent  is  undoubtedly  understated 
nursing  time.  That  is  the  nursing  time  for  patients. 
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Mr.  Rostenkowski.  Well,  I  want  to  thank  the  panel.  You  have 
been  most  informative.  I  am  sure  that  based  on  the  testimony  that 
we  have  received  from  you,  this  committee  will  spend  some  long 
working  hours  trying  to  solve  the  problems. 

Thank  you  very  much. 

Mr.  McMahon.  Thank  you,  Mr.  Chairman. 

Mr.  Rostenkowski.  Welcome  to  the  committee. 

If  you  would  identify  yourself  and  proceed  with  your  statement. 

STATEMENT  OF  EVERETT  A.  JOHNSON,  PH.  D.,  CHAIRMAN,  COUNCIL 
OF  COMMUNITY  HOSPITALS,  ACCOMPANIED  BY  SISTER  MYRA 
JAMES,  MEMBER,  BOARD  OF  DIRECTORS,  AND  JOHN  HOFF, 
COUNSEL 

Mr.  Johnson.  I  am  Everett  Johnson.  I  am  administrator  of  the 
Methodist  Hospital  in  Gary,  and  I  am  chairman  of  the  Council  of 
Community  Hospitals. 

With  me  are  Sister  Myra  James,  administrator  of  Penrose  Hospital, 
Colorado  Springs,  and  director  of  the  Council  of  Community  Hospitals, 
and  John  Hoff,  our  attorney. 

We  have  prepared  detailed  testimony  on  the  regulations  that  you 
are  reviewing  today.  In  the  interest  of  time  and  with  the  chairman's 
permission,  we  request  that  the  statement  be  included  in  the  record 
and  that  I  be  permitted  to  summarize. 

Mr.  Rostenkowski.  Without  objection  your  entire  statement  will 
be  printed  in  the  record. 


Mr.  Johnson.  We  greatly  appreciate  your  invitation  to  have  us 
appear.  You  are  serving  a  great  purpose  in  undertaking  a  review  of 
three  programs  which  HEW  has  recently  instituted  in  order  to  save 
1  ederal  funds.  They  are  vivid  examples  of  the  erroneous  assumptions 
under  which  HEW  is  operating. 

The  three  regulations  are  merely  the  tip  of  the  iceberg.  There  are 
numerous  other  actions  just  like  these.  No  one  regulation  by  itself 
is  catastrophic  but  their  total  effect  could  well  destroy  community 
hospitals'  ability  to  provide  quality  care. 

I  would  like  to  emphasize  that  community  hospitals  are  a  very 
diverse  lot.  We  deliver  most  of  the  hospital  care  provided  in  this 
country. 

We  are  the  hospitals  who  care  for  your  constituents  day  in  and 
day  out. 

Let  me  state  briefly  some  of  the  destructive  aspects  of  HEW's 
policies  that  in  one  way  or  another  lie  behind  the  three  regulations 
under  review  today. 

One,  HEW  simply  does  not  understand  that  physicians  are  not 
agents  of  the  hospital.  HEW  seeks  to  control  physician  conduct  by 
placing  sanctions  on  hospitals. 

One  example  is  the  utilization  review  regulations.  Notwithstanding 
the  fact  that  physicians,  not  hospitals,  determine  whether  a  patient 
is  to  be  discharged,  the  sanction  for  noncompliance  is  placed  on  the 
hospital. 

It  is  not  reimbursed  for  services  it  provides  during  what  is  de 
termined  to  be  an  unnecessary  stay. 
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Perhaps  an  even  more  onerous  example  of  HEW's  failure  to  take 
account  of  the  hospitals'  inability  to  control  physician  behavior  is 
its  proposed  MAC  program.  This  is  discussed  in  our  written  testimony. 

This  proposal  would  limit  hospital  reimbursement  in  certain  in- 
stances to  the  cost  of  a  generic  drug  even  though  the  physician 
prescribed  a  brand  name  drug  and  required  the  hospital  to  supply 
the  more  expensive  brand  drug. 

No  sanction  would  be  imposed  on  the  physician  for  insisting  on 
the  brand  drug.  Thus  there  is  no  incentive  for  physician  compliance 
and  at  the  same  time  the  hospital  bears  the  financial  loss  of  the 
doctor's  failure  to  do  what  HEW  wishes  the  doctor  to  do. 

There  is  no  doubt  that  HEW  is  operating  on  the  basis  of  this 
erroneous  assumption  about  the  physician  hospital  relationship. 

We  have  been  astonished  in  conversations  with  officials  at  HEW 
on  several  occasions  to  hear  them  state  quite  innocently  their  belief 
that  hospitals  can  control  physicians  as  if  they  were  employees. 

We  emphasize  this  point  because  it  is  basic  and  important.  HEW 
must  be  made  to  understand  it. 

Two,  hospitals  must  be  assured  of  a  fair  payment  system  that 
cannot  be  changed  at  the  unilateral  whim  of  an  agency  concerned 
about  the  size  of  the  Federal  deficit. 

HEW  appears  to  be  reducing  hospital  payments  simply  to  save 
Federal  funds  without  any  consideration  of  the  effect  that  this  will 
have  on  health  care. 

In  effect  it  is  refusing  to  pay  the  full  reasonable  cost  of  federally 
mandated  programs. 

The  elimination  of  the  8%  percent  medicare  nursing  differential  is  a 
prime  example.  This  was  done  without  the  benefit  of  studies  or 
hearings.  Dollars  that  hospitals  have  depended  upon  will  be  taken 
away. 

Hospitals  will  therefore  be  forced  to  raise  their  charges  to  private 
patients  to  make  up  the  difference. 

HEW  has  not  admitted  to  the  American  public  that  what  it  is 
doing  is  shifting  costs  rather  than  saving  costs. 

The  American  public  does  not  realize  that  what  they  may  save  as 
taxpayers  they  will  pay  as  patients.  In  sum,  Government  will  pay 
less,  private  patients  will  pay  more,  and  HEW  will  have  accomplished 
nothing  except  to  further  erode  the  confidence  of  the  health  care 
community  that  HEW  is  willing  to  carry  out  Congress'  mandate. 

Three,  HEW  is  nibbling  away  at  hospitals.  They  reduce  reimburse- 
ment a  little  here  and  a  little  there,  so  that  the  public  and  Congress 
may  not  realize  that  HEW  is  cutting  back  on  Federal  health  priorities 
set  by  Congress. 

In  so  many  instances  this  is  being  done  without  the  prior  develop- 
ment and  publication  of  data  to  support  the  action  and  without  the 
political  process  being  engaged. 

Four,  HEW  totally  fails  to  recognize  the  immense  diversity  of 
American  communities  and  their  hospitals.  In  classifying  hospitals  in 
the  regulation  setting  routine  charge  limitations  at  the  80th  percentile, 
it  does  not  take  into  account  even  the  simple  difference  of  whether 
the  hospital  is  located  in  an  inner-city  area  where  greater  costs  are 
incurred  or  in  a  small  town. 

We  realize  that  we  will  be  criticized  by  HEW  this  afternoon  for 
raising  rates,  but  hospitals  are  the  victims  of  inflation  and  uncon- 
trollable costs  and  not  the  cause  of  them. 
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Although  HEW  recognized  this  in  a  1974  report  to  this  committee, 
it  has  not  acted  accordingly. 

It  has  reduced  reimbursement  while  hospital  costs  are  increasing. 

One  recent  example  of  inflated  costs:  It  is  not  uncommon  for 
hospitals'  malpractice  insurance  to  be  increased  as  much  as  600 
percent  in  1  year. 

Hospitals  must  also  raise  charges  to  recoup  the  losses  that  result 
from  HEW's  failure  to  pay  the  full  cost  of  treating  medicare  and 
medicaid  patients.  We  believe  this  committee  will  recognize  that  it  is 
far  easier  to  unilaterally  cut  expenditures  and  claim  credit  for  doing 
so  than  it  is  to  undertake  the  balancing  and  judgmental  fuuctions 
that  represent  the  true  nature  of  Government. 

To  avoid  future  HEW  actions  like  those  under  review  today,  we 
suggest  two  alternative  procedural  changes  that  the  committee  might 
wish  to  consider. 

One:  The  committee  might  consider  requiring  that  major  HEW 
regulations  be  submitted  to  the  committee  prior  to  their  promulgation 
so  that  the  committee  can,  if  it  chooses,  review  them.  The  committee 
would  be  under  no  obligation  to  take  any  action  one  way  or  the  other. 
It  could,  if  it  chooses,  review  the  proposed  promulgation  for  con- 
sistency with  congressional  intent.  I  understand  from  counsel  that 
there  are  more  than  30  statutory  provisions  now  in  effect  that  provide 
for  prior  congressional  review  on  an  agency's  actions. 

Two:  HEW  should  be  required  to  hold  evidentiary  administrative 
hearings  before  promulgating  any  regulations  affecting  hospital  reim- 
bursement. In  this  way,  HEW  might  be  made  to  understand,  for 
instance,  that  hospitals  cannot  control  physicians. 

Thank  you  for  giving  me  this  opportunity  to  testify.  I  would  like, 
if  the  chairman  will  permit,  to  ask  Sister  Myra  James  to  give  one 
concrete  example  of  how  HEW  actions  are  injuring  hospitals. 

STATEMENT  OF  SISTER  MYRA  JAMES 

Sister  Myra  James.  Thank  you. 

I  am  Sister  Myra  James,  administrator  of  Penrose  Hospital,  Colo- 
rado Springs,  Colo.,  and  a  member  of  the  board  of  directors  of  the 
council  of  community  hospitals. 

As  has  been  said  this  morning,  all  of  these  HEW  regulations  that 
have  been  imposed  are  harmful  in  one  way  or  another.  Bur  the 
removal  of  the  8%  percent  nursing  care  allotments  I  think  is  a  concrete 
example  of  how  these  regulations  affect  the  small  hospital. 

I  know  of  a  hospital  in  Colorado  with  75  beds,  having  a  $1.9  million 
budget,  that  will  lose  approximately  $50,000  this  year.  That  will  mean 
about  $6  per  patient-day  that  will  have  to  be  added  to  the  nonmedi- 
care  patient's  bill. 

The  hospital  simply  cannot  reduce  nursing  for  its  medicare  patients 
but  must  maintain  quality  of  care  for  those  patients.  Contrary  to 
HEW's  erroneous  assumptions  that  they  simply  don't  need  more 
nursing  care,  these  patients  need  more  nursing  care  than  other  patients 
do.  Nor  can  we  switch  patients  to  specialized  units  as  HEW  has 
suggested  because  this  would  incur  a  substantial  additional  cost — 
approximately  doubling  the  cost  of  care — and  really  the  more  intensive 
care  that  older  patients  require  can  be  performed  through  the  normal 
routine  nursing. 
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This  small  hospital  is  in  a  poor  undeveloped  rural  area  and  has  been 
able  to  operate  only  at  a  break-even  level  or  below.  Thus  it  has  no 
reserves  to  fall  back  on  and  it  will  be  forced,  however  reluctantly,  to 
increase  charges  on  nonmedicare  patients,  and  as  you  know,  it  is 
against  the  law  to  make  one  group  pay  for  the  services  of  another. 

Therefore,  we  are  being  asked  to  compromise  care  or  increase  costs. 
This  is  not  an  isolated  example  but  one  we  thought  you  would  be 
interested  in. 

Thank  you. 

[The  council's  prepared  statement  follows :] 

Statement  of  Everett  A.  Johnson,  Chairman,  Council  of  Community 

Hospitals 

My  name  is  Everett  A.  Johnson.  I  am  Chairman  of  the  Council  of  Community 
Hospitals.  We  greatly  appreciate  the  opportunity  to  appear  before  this  Committee 
today. 

CCH  was  organized  at  the  beginning  of  this  year  to  assess  major  regulatory 
and  legislative  actions  that  affect  community  hospitals  and  to  express  hospitals' 
concerns  about  these  matters  in  an  independent  fashion. 

Community  hospitals  deliver  most  of  the  hospital  care  performed  in  this 
country.  They  are  the  hospitals  who  care  for  your  constituents,  day  in  and  day  out. 
They  are  a  critically  important  element  of  every  community,  and  a  major  topic  of 
citizen  interest  and  concern.  Because  hospitals  are  rooted  in  and  serve  individual 
communities  throughout  the  country,  no  hospital  is  just  like  any  other  hospital. 
They  are  tremendously  diversified,  just  as  your  districts  are.  Hospitals  uniquely 
reflect  the  different  needs,  aspirations,  and  traditions  of  communities  in  a  nation 
that  rightfully  prides  itself  on  its  diversity,  as  well  as  on  its  unity. 

Because  hospitals  are  local  institutions,  moreover,  citizen  interest  is  typically 
directed  at  one  hospital,  or  at  most  two.  As  a  result,  even  though  most  citizens  of 
this  country  are  acutely  concerned  about  their  own  hospitals,  there  is  no  effective 
unified,  national  response  by  citizens  to  actions  that  affect  hospitals  generally. 
Instead,  citizen  concern  is  thoroughly  diffused  through  the  thousands  of  com- 
munities. Hospitals  are  truly  an  example  of  a  situation  where  the  impact  of  the 
whole  is  unfortunately  far  less  than  the  sum  of  its  parts. 

Community  hospitals  are  concerned  that,  perhaps  as  a  result  of  this  lack  of  a 
national  posture,  their  grave  problems  are  not  understood  by  the  Federal 
bureaucracy  or — even  worse — are  understood  but  are  ignored.  The  organization 
of  CCH  was  a  response  to  hospitals'  fear  that  the  policies  underlying  the  current 
actions  of  HEW  are  putting  us  on  a  path  that  could  eventually  destroy  hospitals' 
ability  to  provide  the  quality  of  care  to  which  Americans  have  become  accustomed. 
These  policies,  whether  deliberate  or  not,  could  result  in  a  permanent  change  in 
the  quality  of  patient  care  before  the  public  and  the  Congress  realize  it  has 
occurred. 

It  must  be  emphasized  that  hospitals  are  entirely  unlike  most  groups  who 
appear  before  you.  They  exist  to  serve  the  public.  Anything  that  detracts  from 
their  ability  to  do  so  injures  the  public  interest. 

HEW  is  taking  numerous,  separate  actions  that  are  adversely  affecting  hospitals 
and  their  patients.  No  action  is  devastating  in  itself,  but  the  cumulative  effect 
of  all  of  them  could  be.  We  are  grateful  that  this  Committee  is  undertaking  over- 
sight hearings  on  three  specific  examples  of  HEW's  actions.  We  are  particularly 
pleased  that  these  hearings  have  been  initiated  by  a  committee  of  the  House  of 
Representatives.  Of  all  the  institutions  of  the  Government,  you  and  the  other 
members  of  the  House  are  the  closest  to,  and  best  represent,  the  concerns  of  this 
country's  diverse  communities  and  the  hospitals  that  serve  those  communities. 

The  three  programs  under  review  today  are  merely  the  tip  of  the  iceberg.  At 
the  same  time,  they  present  vivid  examples  of  the  dangerous  trends  underlying 
HEW's  actions.  We  believe  that  at  least  six  major  factors  are  present: 

1.  HEW,  without  Congressional  approval,  is  cutting  back  on  hospital  re- 
imbursement as  a  means  of  saving  Federal  dollars  without  regard  to  the  effect 
these  cutbacks  will  have  on  the  financial  viability  of  each  community's  hospital 
and  thus  ultimately  on  the  health  of  American  citizens.  HEW  has  shown  no  signs 
that  it  is  undertaking  the  difficult,  but  essential,  balancing  process  of  weighing 
the  benefit  of  reduced  Federal  expenditures  against  the  effect  that  reduction  will 
have  on  patient  care  and  on  the  financial  viability  of  the  institutions  that  provide 
the  care. 
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2.  To  achieve  some  of  the  purported  savings,  hospitals  will  be  required  to 
expend  considerable  sums  of  additional  money.  HEW  has  not  documented  what 
the  net  savings  will  actually  be.  It  has  not  demonstrated  that  the  effort  will  be 
worth  the  candle. 

3.  Whatever  savings  may  be  realized  by  the  Federal  Government  do  not  re- 
present dollars  actually  saved.  Instead,  costs  will  merely  be  shifted  from  the 
Federal  taxpayer  to  the  hospital,  or,  if  the  hospital  cannot  absorb  the  cost,  to 
paying  patients  and  to  those  who  pay  the  premiums  for  hospital  insurance  policies. 
HEW  has  not  been  candid  with  the  American  public;  it  has  not  informed  them 
that  what  they  save  as  taxpayers,  they  sooner  or  later  will  have  to  pay  as  patients. 

4.  HEW  is  nibbling  hospitals  to  death.  It  is  taking  a  bit  here  and  a  bit  there. 
Consequently,  the  public  does  not  see  or  understand  the  big  picture,  and  no 
examination  has  been  made  of  the  dangerous  premises  underlying  HEW's  actions. 
If  the  trend  continues,  a  major  disruption  in  health  care  will  have  taken  place 
without  the  political  process  having  been  engaged. 

5.  HEW  is  seeking  to  use  hospitals  to  control  physicians  because,  as  a  result 
either  of  political  considerations  or  of  the  direct  prohibition  of  the  Social  Security 
Act,  it  declines  directly  to  regulate  physician  behavior.  If  HEW  is  acting  in  this 
manner  because  of  the  statutory  prohibition  against  control  of  medical  practice, 
it  should — but  fails  to — recognize  that  it  is  equally  prohibited  from  indirectly 
interfering  with  the  practice  of  medicine  by  using  hospitals.  Indeed,  Section  1801 
of  the  Social  Security  Act  also  prohibits  HEW  from  exercising  "any  supervision 
or  control  over  the  administration  or  operation"  of  hospitals. 

HEW  is  imposing  the  onus  of  its  measures  on  hospitals,  not  on  physicians,  but 
is  refusing  to  give  hospitals  the  power  necessary  to  affect  physician  conduct 
(assuming  such  a  goal  is  legal)  or  otherwise  to  avoid  imposition  of  the  sanctions 
on  the  hospitals.  HEW  either  does  not  know — or  chooses  to  ignore — one  essential 
fact:  hospitals  do  not  have  the  authority  to  control  admissions  or  discharges,  what 
services  a  patient  receives,  or  what  drug  is  prescribed.  These  are  within  the  sole 
authority  of  the  physician.  The  physician  is  not  the  agent  of  the  hospital.1  As  a 
result,  hospitals  cannot  achieve  the  result  desired  by  HEW;  at  the  same  time, 
because  they  bear  the  sanction  of  physician  noncompliance,  hospitals'  financial 
viability  is  being  threatened. 

6.  HEW  apparently  believes  it  can  take  this  approach  because  it  considers  that 
hospitals  are  merely  bricks  and  mortar,  rather  than  living  institutions.  This  attitude 
no  doubt  is  a  result  of  hospitals'  failure  to  make  their  concerns  fully  understood. 
Hospitals  have  not  been  as  active  in  communicating  their  needs  as  perhaps  they 
should  have  been.  This  reticence,  however,  is  being  ended  by  the  increasing 
pressure  being  exerted  on  them.  The  numerous  letters  we  understand  the  Com- 
mittee has  received  concerning  HEW's  insensitivity  to  hospitals'  needs  are  merely 
a  reflection  of  the  strong  reactions  that  HEW's  actions  are  beginning  to  provoke. 

As  we  view  them,  the  regulations  before  you  today  represent  erroneous  assump- 
tions held  by  HEW  which  must  be  probed,  discussed  and  rationalized — and  if 
found  to  be  invalid  as  a  matter  of  law  and  public  policy,  as  we  believe  them  to 
be — put  to  rest.  This  is  necessary  to  protect  hospitals  against  the  continuing 
encroachments  of  HEW;  it  is  also  necessary  to  ensure  that  a  fair  and  effective 
national  health  program  will  be  enacted. 

As  we  approach  the  time  for  such  a  program,  it  is  important  that  we  sharpen 
the  principles  that  will  guide  the  relationships  between  the  Federal  Government 
as  buyer  and  hospitals  as  providers  of  care.  We  must  develop  means  of  assuring 
that  the  executive  agency  charged  with  implementing  such  principles  will  not 
subvert  them.  We  believe  there  are  four  basic  principles  which  must  be  reflected 
in  any  Federal  involvement  in  the  health  care  industry: 

(a)  First,  the  quality  of  health  care  cannot  be  lowered  unless  the  American 
public  is  aware  that  it  is  being  sacrificed  and  decides  as  an  affirmative,  informed 
matter  of  public  policy  that  it  would  prefer  to  use  its  resources  for  some  other 
purpose.  In  other  words,  corners  should  not  be  cut  where  health  care  is  concerned. 
If  Federal  expenditures  must  be  reduced,  Congress — not  an  administration — 
should  make  the  decision  on  how  to  achieve  that  result.  And  it  should  do  so  not  by 
maintaining  the  same  patient  benefits  while  reducing  hospital  reimbursement  for 
providing  those  benefits,  but  by  eliminating  benefits  which  the  American  people 
believe  do  not  warrant  the  continued  expenditure  of  Federal  funds. 

(b)  An  adequate  reimbursement  system  must  be  devised  that  ensures  that  any 
Federal  administration  cannot  alleviate  budget  crises  at  the  expense  of  hospitals 
and  in  contravention  of  the  laws  enacted  by  Congress.  It  must  ensure  that  hospitals 


1  Even  where  the  hospital  employs  the  physician,  as  the  case  in  Government  hospitals  and  teaching 
hospitals,  but  not  in  community  hospitals,  the  physician  quite  properly  determines  the  professional  treat- 
ment of  the  patient. 
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are  adequately  and  securely  financed.  It  must  give  them  the  margin  necessary  to 
escape  the  hand-to-mouth  financial  arrangements  under  which  they  are  now  oper- 
ating, and  which  make  them  dangerously  vulnerable  even  to  relatively  small 
cutbacks,  such  as  those  under  review  today. 

If  hospitals  are  to  be  compensated  under  a  prospective  reimbursement  system, 
as  many  are  now  advocating,  the  system  must  provide  adjustment  for  circum- 
stances that  hospitals  cannot  control  but  which  determine  the  cost  of  providing 
care. 

The  crisis  in  malpractice  insurance  has  raised  hospital  premiums  by  more  than 
600  %  in  one  year  in  many  cases ;  as  part  of  the  general  double-digit  inflation  this 
country  has  been  experiencing,  hospital  suppliers  have  dramatically  increased  the 
prices  they  charge  hospitals.  A  continuation  of  inflation,  catchup  with  wages  in 
other  sectors,  and  the  amendment  to  the  Taft-Hartley  Act  have  caused  hospital 
wages  to  explode.  Circumstances  such  as  these  must  be  taken  into  account  in 
designing  any  prospective  reimbursement  system. 

Indeed,  in  its  report  to  the  Congress  of  August  1974,  even  HEW  recognized  the 
importance  that  any  prospective  reimbursement  provide  for  retroactive  adjust- 
ments. It  said: 

"7.  Some  types  of  cost  increases  are  clearly  beyond  the  power  of  providers  to 
control  or  of  rate  setters  to  predict,  particularly  in  a  period  of  rapid  inflation. 
Other  discrepancies  between  the  prospective  rate  and  actual  costs  may  result 
from  unpredictable  changes  in  volume  of  services,  or  from  exogenous  factors  such 
as  costs  associated  with  compliance  to  new  Federal  or  State  laws  and  regulations. 
Automatic  adjustment  factors  and/or  automatic  provisions  for  rate  reopening 
and  appeal  can  be  built  into  the  rate  setting  mechanism  to  provide  for  such  con- 
tingencies, although  its  design  poses  difficult  technical  problems.  There  are  also 
areas  where  costs  may  be  found  to  be  excessive  but  where  the  hospital  adminis- 
trator's power  to  control  them  is  distinctly  limited.  Costs  associated  with  the  many 
departments  and  activities  traditionally  under  the  control  of  physicians  are  the 
most  obvious  case  in  point.  Few  of  the  prospective  reimbursement  programs  claim 
to  have  found  ways  to  deal  successfully  with  this  problem."  2 

As  with  other  pronouncements  of  HEW,  however,  it  has  failed  to  carry  them 
out  in  practice.  Its  actions  under  review  today  are  vivid  demonstrations  of  the  fact 
that  its  actions  have  been  directly  opposed  to  the  spirit  of  its  recommendation 
to  Congress.  Moreover,  a  few  months  before  this  Report  was  delivered,  but  pre- 
sumably while  it  was  being  prepared  and  its  conclusions  were  known,  the  Admin- 
istration was  endeavoring  to  persuade  Congress  to  renew  price  control  legislation 
in  order  to  continue  price  controls  on  the  health  care  industry;  those  controls 
utilized  rigid  formulae  to  limit  increases  in  hospital  reimbursement  to  far  less 
than  actual  cost  increases,  including  increases  of  the  very  type  outlined  in  the 
Report. 

The  prospective  reimbursement  system  also  must  reflect  the  individual  char- 
acteristics of  hospitals  and  their  communities  (e.g.,  whether  they  are  teaching 
hospitals,  what  kinds  of  patients  they  serve,  what  is  their  scope  or  intensity  of 
services,  whether  they  are  new  or  old) ;  it  cannot  crudely  lump  hospitals  together 
on  the  erroneous  assumption  that  they  are  fungible  commodities. 

If  hospital  reimbursement  is  to  be  calculated  retrospectively,  as  the  present 
system  essentially  does,  hospitals  must  be  fairly  reimbursed  for  the  reasonable 
costs  they  incur  in  treating  persons  covered  by  the  Federal  program,  and  be  placed 
on  a  stable  financial  footing.  The  system  must  identify  hospital  costs  associated 
with  the  type  of  delivery  ordered  by  treating  physicians  and  must  reimburse 
hospitals  for  such  costs.  If  the  actual  costs  are  greater  than  anticipated,  the 
Federal  budget  should  be  increased  to  take  these  into  account,  or  the  program 
must  reduce  the  scope  of  coverage.  It  must  not  require  hospitals  to  perform 
services  for  which  they  were  not  compensated.  Such  a  requirement  can  operate 
only  in  the  short  term;  beyond  that,  the  hospitals'  ability  to  provide  quality 
care  is  destroyed. 

(c)  Any  system  of  regulations  imposed  must  recognize  the  limitations  of 
hospitals'  ability  to  control  the  actions  of  doctors,  and  deal  with  it.  If  hospitals 
are  unable  to  comply  with  a  Congressionally  mandated  program  because  staff 
physicians  make  the  operative  decisions,  sanctions  should  be  directed  at  the  phy- 
sicians and  not  at  the  hospitals.  Alternatively  (and  we  do  not  advocate  this  as  being 
desirable),  if  the  sanctions  are  maintained  against  the  hospital,  the  regulations 
should  confer  upon  the  hospital  the  authority  necessary  to  control  the  manner  in 


2  Prospective  Reimbursement  Studies,  Experiments,  and  Demonstrations  carried  out  by  the  Social 
Security  Administration,  U.S.  Department  of  Health,  Education  and  Welfare  Made  Pursuant  to  Section 
222(a)(5)  of  Public  Law  92-603  (August  1974),  pp.  4-5. 
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which  the  physician  treats  his  patients.  Although  this  basic  point  has  been  oft- 
stated  by  hospitals,  we  must  report  to  this  Committee  that  HEW  either  chooses 
to  ignore  it  for  the  sake  of  administrative  ease  or  simply  does  not  understand  it. 
Yet,  as  we  will  seek  to  demonstrate  herein,  HEW's  failure  to  accept  this  condition 
and  to  deal  with  its  consequences  may  be  the  single  most  important  reason  why 
the  regulations  before  you  today,  as  well  as  many  others  issued  by  it,  will  not 
work  ond  will  seriously  injure  hospitals  besides. 

(d)  Finally,  any  regulations  to  be  issued  should  encourage  efficiency  in  hospitals 
and  indeed  in  all  aspects  of  the  health  care  delivery  system.  They  should  not 
penalize  efficient  hospitals  by  broad-brush  regulations  which,  although  issued 
in  the  name  of  efficiency,  fail  to  recognize  the  diverse  factors  that  determine  what 
services  a  particular  community  hospital  must  provide  and  at  what  necessary 
cost,  and  thus  do  not  reflect  efficiency. 

As  I  mentioned  above,  the  three  regulations  which  comprise  the  subject  matter 
of  this  hearing  bring  to  light  all  of  the  problems  listed  above.  The  elimination 
of  the  Sy2%  Medicare  nursing  differential  represents  a  vivid  example  of  HEW's 
propensity  for  reducing  hospital  reimbursement  without  factoring  into  the  equa- 
tion the  effect  of  the  reduction  on  hospitals  and  the  quality  of  care  they  can 
provide.  The  UR  program,  as  implemented  by  HEW,  takes"  no  account  of  the 
expenses  the  hospital  will  be  forced  to  incur  in  order  to  reduce  Federal 
expenditures. 

The  programs  under  review  today  demonstrate  the  failure  of  HEW  to  recognize 
that  its  cost  savings  simply  mean  that  the  Federal  Government  is  shirking  its 
statutory  obligation  to  reimburse  ' 'reasonable  costs."  Those  costs  do  not  go  away 
because  the  Government  arbitrarily  reduces  its  reimbursement  for  beneficiaries 
of  Federal  programs.  Hospitals  will  have  to  make  up  the  difference.  This  is  not 
a  real  saving.  It  is  a  shifting  of  Federally  incurred  costs  to  other  patients;  as 
such,  it  violates  the  Congressional  directive  embodied  in  Section  1861  of  the  Social 
Security  Act  that  the  cost  of  delivering  care  to  beneficiaries  of  the  Federal  pro- 
grams not  be  borne  by  other  persons. 

One  of  the  programs — the  limitation  on  charges  for  routine  services — applies 
the  principles  of  prospective  reimbursement,  but  fails  to  assess  the  individual 
characteristics  of  hospitals  in  direct  violation  of  the  Congressional  mandate. 
It  also  ignores  generally  recognized  factors  that  are  widely  used  to  measure 
hospital  efficienc}^.  Indeed  these  regulations  could  sacrifice  the  efficiency  of  the 
health  care  delivery  system  in  order  to  satisfy  HEW's  principal  aim  of  saving 
Federal  costs.  In  the  long  run,  these  regulations  could  reward  inefficiency,  the 
precise  opposite,  we  would  suppose,  of  their  intent. 

The  utilization  review  regulation  highlights  the  failure  of  HEW  to  recognize 
the  separate  interests  of  doctors  and  hospitals.  It  includes  the  common  provision 
imposing  financial  sanctions  on  hospitals — loss  of  reimbursement — for  the  failure 
of  doctors  to  perform  their  required  duties. 

None  of  these  regulations  adequately  informs  the  American  public  of  the 
effect  the  regulation  will  have  on  hospitals'  financial  condition  so  that  a  rational 
choice  of  priorities  can  be  made  by  their  elected  representatives. 

None  takes  into  account  the  intricate  and  delicate  relationship  between  a 
hospital  and  its  staff  physicians,  and  none  reflects  any  consideration  of  the  effect 
it  may  have  on  that  relationship. 

All  the  regulations  manifest  an  incredible  attention  to  peripheral  detail  by 
HEW,  and  represent  piecemeal  tinkering  with  reimbursement,  when  what  is 
needed  is  public  discourse  on  what  should  be  the  essential  structure  of  the  health- 
care delivery  system  and  on  how  providers  should  be  reimbursed  for  their  services. 

With  great  reluctance,  we  must  conclude  from  the  regulations  that  HEW  is 
less  concerned  about  hospitals  and  their  patients  than  it  is  about  the  precise 
size  of  the  Federal  budget  deficit. 

HEW'S  MYOPIC  COST-SAVING  ATTITUDE 

HEW's  apparent  intent  merely  to  save  Federal  dollars,  without  consideration 
of  the  effect  of  reimbursement  reductions  on  hospitals  or  their  patients,  is  well 
demonstrated  by  its  total  lack  of  justification  for  deleting  from  Medicare  that 
Sy2%  nursing  cost  differential.  This  payment  was  introduced  in  1969  because 
HEW  itself  recognized  that  elderly  patients  require  more  nursing,  on  average, 
than  other  patients.  Its  own  regulations  so  state  in  two  separate  places: 

|"In  recognition  of  the  above  average  cost  of  inpatient  routing  nursing  care 
furnished  to  aged  patients,  an  inpatient  routine  nursing  salary  cost  differential 
is  allowable  as  a  reimbursable  cost  of  the  provider."  3 


a  20  C.F.R.  §  405.430(a): 


54-804—75  « 


120 


"Studies  have  indicated  that  aged  patients  *  *  *  on  the  average,  receive 
inpatient  routine  nursing  care  that  is  more  costty  on  an  average  per  day  basis 
than  the  average  of  the  remainder  of  the  adult  nonmaternity  patient  population."  4 

Recognizing  that  the  W%  %  was  a  best  guess  of  the  added  nursing  cost  incurred 
by  Medicare  patients,  HEW's  own  regulations  further  provide  that  studies 
would  be  conducted  periodically  to  determine  the  appropriate  amount  of  the  cost 
differential.  Those  studies  have  not  been  conducted  by  HEW. 

Nevertheless,  suddenly  and  arbitrarily  it  has  entirely  eliminated  the  8)4%. 
It  has  not  based  this  action  on  the  ground  that  the  differential  is  not  required 
for  elderly  patients  receiving  routine  nursing.  Its  rinding  that  a  differential  should 
be  paid  in  such  circumstances  remains.  It  has  acted  on  the  stated  ground  that 
a  substantial  number  of  younger  people  have  been  included  in  Medicare  by 
virtue  of  the  1972  amendments  to  the  Social  Security  Act.  HEW  disregards 
the  fact  that  the  reimbursement  forms  exclude  these  patients  from  the  calculation 
of  the  nursing  differential.  HEW  also  disregards  the  fact  that  these  changes  in 
Medicare  coverage  relate  to  a  relatively  small  number  of  patients.  As  HEW 
itself  estimates,  only  8.5%  of  Medicare  beneficiaries  currently  are  younger 
than  65. 5 

HEW  also  argues  that  more  intensive  Medicare  cases  are  being  treated  in 
special-care  units,  for  which  separate  reimbursement  is  made.  This  is  true,  but 
irrelevant.  HEW  does  not  consider  the  fact  that  most  Medicare  patient  days  are 
not  spent  in  specialized  units. 

Thus,  even  on  HEW's  own  theory,  the  reduction  in  the  nursing  differential 
would  be  slight.  But  HEW  has  not  attempted  such  a  refinement.  It  has  deleted 
the  8)4  percent  differential  in  toto — as  if  there  are  no  longer  any  Medicare  patients 
over  65  receiving  routine  nursing.6 

It  is  evident,  therefore,  that  the  purported  reasons  for  eliminating  the  differen- 
tial are  solely  window  dressing  for  reduction  of  Federal  reimbursement  without 
consideration  of  its  effect  on  health  care.  In  this  case,  such  cost-cutting  unlawfully 
reduces  hospital  reimbursement  below  the  reasonable  cost  level  required  by  the 
Medicare  law,  and  more  importantly,  will  result  in  a  cost  deficit  that  hospitals 
must  make  up.7 

HEw's  FAILURE  TO  CONSIDER  WHETHER  REAL  SAVINGS  WILL  BE  EFFECTIVE 

As  we  have  said,  HEW  has  instituted  the  programs  at  issue  in  order  to  reduce 
Federal  expenditures  on  health  care.  It  has  done  so  without  considering  whether 
the  program  will  result  in  real  savings  or  whether  only  the  Federal  Government 
will  save  money  at  the  expense  of  hospitals  and  their  nonfederally  aided  patients. 
The  Government  overlooks  two  factors :  (a)  the  expenses  the  hospital  must  incur 
to  implement  the  program  and  (b)  the  fact  that  reductions  in  Federal  reimburse- 
ment often  will  result  merely  in  shifting  a  cost  from  the  Federal  Government  to 
the  patients  who  pay  their  own  way  and  to  the  people  who  pay  the  premiums  on 
health  insurance. 

a.  HEW's  failure  to  consider  costs  the  hospital  must  incur 

The  utilization  review  regulations  are  a  good  example  of  the  failure  of  HEW  to 
consider  the  fact  that  money  often  must  be  expended  to  save  other  money.  Its 
programs  must  be,  but  are  not,  designed  to  strike  a  balance  between  costs  and 
benefits. 

HEW's  UR  regulations  would  require  the  hospital  to  create  a  committee  of  '■■ 
doctors  and  to  supply  it  with  supporting  personnel  and  investigate  each  and  every 
Medicare  and  Medicaid  admission — not  just  the  statistical  sampling  which  was 
contemplated  by  Congress.  As  a  result,  a  large  administrative  mechanism  will  be 


*20C.F.R.  §  405.430(c)(1). 

8  40  Fed.  Reg.  22539  (May  23, 1975).  Since  those  under  65  years  of  age  tend  to  need  less  hospitalization,  the 
proportion  of  actual  patients  represented  by  that  group  is  presumably  far  less  than  8.5%. 

«  Another  example  of  HEW's  narrow  focus  on  reducing  Federal  expenditures  is  its  determination  to  reduce 
the  reimbursement  for  routine  services  from  the  costs  of  the  hospital  at  the  90th  percentile  of  the  relevant 
class  of  hospitals  to  the  80th  percentile.  Once  again  we  find  no  particular  justification  under  a  system  of 
reimbursement  of  reasonable  costs  for  this  change  to  an  80th  percentile  reimbursement  level,  especially  if 
the  90th  percentile  had  been  "considered"  reasonable  until  now.  HEW  has  produced  no  study  that  the 
recent  statistical  acjustments  in  classifying  the  hospitals  warrant  a  drop  of  ten  percentile  points.  And  given 
such  arbitrary  reductions,  hospitals  naturally  fear  it  will  drop  even  lower  next  year,  or  whenever  HEW  in 
its  wisdom  decides  to  do  so — a  Sword  of  Damocies  that  makes  rational  planning  by  an  institution  rather 
difficult. 

*  It  is  true  that  reasonable  people  could  differ  over  whether  8.V£%  is  precisely  the  correct  adjustment.  But 
if  that  were  the  question,  it  could  have  been  resolved  by  conducting  the  studies  that  HEW  itself  recognizes 
are  necessary,  by  publishing  the  results,  by  examining  the  premises  and  the  data,  by  accepting  and  evaluat- 
ing comments— and  then  acting.  HEW,  however,  has  not  acted  in  this  manner. 
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necessary.  One  of  our  members  has  calculated  that  the  on-going  costs  of  the  UR 
Committee  under  the  proposed  regulations — over  and  above  start-up  costs — will 
be  at  least  $65,000  per  annum  in  that  one  hospital.  This  amount  includes  only 
added,  direct  costs;  it  does  not  include  physician  time  (estimated  to  be  500  man 
hours  per  year),  nor  the  indirect  costs  that  result  from  the  fact  that  existing  per- 
sonnel and  facilities  will  also  be  tapped  for  administration  of  UR.  The  $65,000  per 
annum  amounts  to  over  $12.00  per  Medicare-Medicaid  admission. 

There  are  major  administrative  obstacles  to  applying  UR  to  ever}^  Medicare- 
Medicaid  admission  but  not  to  other  admissions.  In  addition,  HEW  is  pressuring 
hospitals  to  apply  UR  to  all  admissions;  it  has  stated  administratively  that  it 
will  reimburse  hospitals  for  physician  compensation  (at  the  relatively  low  rate  of 
$35.00  per  hour — and  then  merely  for  the  portion  applicable  to  Medicare-Medicaid 
patients)  only  if  the  hospital's  UR.  procedure  applies  to  all  patients.  As  a  result 
of  these  two  factors,  hospitals  are  likely  to  be  forced  to  provide  UR  for  each  and 
every  admission.  The  cost  of  doing  so  is  immense. 

I  have  estimated  the  cost  of  UR  in  my  hospital.  Since  I  am  attempting  to 
contract  with  an  outside  group  of  physicians  to  perform  these  services,  I  can 
include  the  cost  of  physician  services  in  my  calculation.  Because  the  doctors  are 
retired,  I  will  be  paying  them  at  the  relatively  low  rate  of  $25.00  per  hour.  I 
estimate  the  cost  of  UR  will  be  approximately  $185,000  per  year,  or  almost 
$11.00  per  admission.  I  have  seen  other  estimates  as  high  as  approximately  $16.50 
per  admission. 

There  are  approximately  5,800  short-term  hospitals  in  the  country.  They 
admitted  approximately  31,700,000  patients  in  1973  (the  latest  year  for  which 
I  have  data).  Thus,  using  the  estimates  I  have  mentioned,  the  cost  of  UR  over 
the  entire  system  would  range  between  $126,800,000  (exclusive  of  physician  costs) 
to  at  least  $348,700,000  and  perhaps  as  much  as  $513,050,000  (including  relatively 
modest  physician  compensation). 

These  figures,  of  course,  are  rough  approximations.  But  they  reflect  the  magni- 
tude of  the  costs  involved.  HEW  has  not  indicated  that  it  has  considered  this 
expense.  Although  the  President  has  required  that  regulatory  actions  be  accom- 
panied by  an  inflationary  impact  statement,  HEW  has  made  none.8 

Doubtless  some  savings  will  result  from  the  UR  program.  It  should  eliminate 
some  overutilization  of  hospital  facilities.  But  after  the  waste  has  been  squeezed 
out,  the  UR  program  will  remain.  Hundreds  of  millions  of  dollars  will  be  spent 
every  year,  in  all  likelihood  resulting  in  few  if  any  savings. 

b.  HEW's  philosophy  of  cost-shifting,  not  cost-saving 

To  a  large  extent,  any  "savings"  that  may  be  effected  by  HEW  are  not  real 
savings,  but  simply  represent  the  transfer  of  costs  from  the  Federal  Government 
to  hospitals.  Since  hospitals  are  already  operating  on  thin  financial  margins, 
they  will  be  forced  to  raise  the  rates  they  charge  paying  patients.  Thus,  the 
"savings"  that  the  Federal  Government  will  boast  it  has  made  will  be  coming  out 
of  the  pockets  of  patients  who  pay  their  own  bills  and  of  those  who  pay 
hospital  insurance  premiums. 

A  prime  example  of  the  fact  that  HEW  is  shifting,  not  saving  costs,  is  the 
elimination  of  the  8%%  nursing  cost  differential  from  Medicare  reimbursement. 
This  amount  has  been  built  into  hospitals'  charge  structure.  Deletion  of  it  will 
have  one  of  three  effects. 

Hospitals  might  attempt  to  reduce  Medicare  nursing  services  to  compensate 
for  the  lost  revenues.  Yet  there  has  been  no  allegation  by  HEW  that  hospitals 
are  devoting  too  large  an  amount  of  resources  to  nursing.  HEW,  therefore,  could 
not  be  acting  to  effect  that  result.  If  it  were,  it  should  announce  it,  so  that  the 
public  would  be  aware  of  HE  W's  intentions  to  reduce  the  hospital  services  accorded 
the  aged,  and  we  might  debate  the  propriety  of  such  an  action  today.  Because 
there  is  no  waste  in  Medicare  nursing,  hospitals  will  not  reduce  that  service — except 
as  a  last  resort. 

Alternatively,  to  make  up  for  the  lost  payments  hospitals  could  cut  back  on 
some  other  services  in  their  own  discretion.  Thus,  elimination  of  the  differential 


» We  recognize,  of  course,  that  utilization  review  has  been  required  by  Congress,  and  we  support  tha 
concept  behind  it.  We  are  challenging  the  fact  that  HEW  has  designed  its  regulations  without  regard  to  the 
costs  that  will  be  added  to  the  system.  Congress,  however,  foresaw  such  added  costs  by  authorizing  such 
utilization  review  to  be  performed  "on  a  sample  or  other  basis"  (Section  1861(k)(l)).  Nevertheless,  HEW's 
regulations  would  result  in  every  admission  being  reviewed.  We  believe  that  review  by  sample  (or  perhaps 
review  of  the  patients  of  selected  physicians)  would  not  require  costs  of  the  scope  described  in  text.  HEW 
should  have  conducted  studies  to  determine  how  UR  could  be  performed  in  the  least  expensive  manner. 
If  the  UR  program  is  not  set  aside  as  a  result  of  litigation  currently  in  process,  HEW  should  conduct  such 
studies  before  putting  the  program  into  actual  operation. 
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would  have,  as  far  as  HEW  was  concerned,  a  completely  unpredictable  and 
fortuitous  result.  This  would  not  represent  rational  or  prudent  regulation. 

But  the  most  likely  result  is  that  hospitals  will  maintain  their  nursing  and  other 
services ;  consequently,  they  will  be  required  to  recoup  the  lost,  and  needed,  reve- 
nue from  other  sources — their  paying  patients  and  those  covered  by  commercial 
insurance. 

Thus,  HSW  is  relying  on  hospitals'  conscientious  performance  of  their  obliga- 
tions in  order  to  reduce  Federal  expenditures.  Because  the  extra  expense  of  caring 
for  Federally  supported  elderly  patients  will  of  necessity  be  borne  by  hospitals' 
paying  patients  (in  violation  of  the  Social  Security  Act),  the  rates  hospitals  must 
charge  them  will  necessarily  increase.  This  fact  has  not  been  disclosed  by  HEW. 
Quite  the  contrary,  we  fully  anticipate  that  if  hospitals  are  forced  to  increase 
rates  to  paying  patients  in  order  to  recoup  the  loss  incurred  in  treating  Federally 
aided  patients  that  is  created  by  actions  such  as  this,  HEW  and  other  Federal 
agencies  probably  will  denounce  hospitals  for  raising  their  charges — totally 
ignoring  the  role  HEW  played  in  forcing  that  rise. 

HEW'S  DISREGARD  OF  HOSPITAL  DIVERSITY 

Public  Law  92-603  empowered  HEW,  as  an  experiment,  to  set  limits  on  charges 
for  various  segments  of  services  based  on  classifications  of  hospitals  that  would 
compare  the  costs  of  presumably  similar  hospitals.  The  intent  of  the  provision  was 
to  identify  inefficiency,  and  limit  reimbursement  to  the  level  of  cost  at  which 
efficient  services  might  be  provided.  However,  because  it  recognized  the  tremen- 
dous diversity  among  hospitals,  Congress  explicitly  instructed  HEW  to  take  into 
account  these  differences  in  making  the  classifications. 

As  this  Committee  said: 

"To  the  extent  that  differences  in  provider  costs  can  be  expected  to  result  from 
such  factors  as  the  size  of  the  institution,  patient  mix,  scope  of  services  offered,  or 
other  economic  factors,  wide,  but  not  unlimited  recognition  should  be  given  to  the 
variations  in  costs  accepted  as  reasonable." 

Similarly,  the  Senate  Finance  Committee  remarked  that: 

"The  Committee  is  mindful  of  the  fact  that  costs  can  and  do  vary  from  one 
institution  to  another  as  a  result  of  differences  in  size,  in  the  nature  and  scope  of 
the  services  provided,  the  type  of  patients  treated,  the  location  of  the  institution 
and  various  other  factors  affecting  the  efficient  delivery  of  needed  health  services." 

Notwithstanding  what  appear  to  be  clear  Congressional  instructions,  both  the 
original  regulation  and  its  recent  amendment,  which  apply  the  classification  con- 
cept to  routine  charges,  classify  hospitals  by  considering  only  the  size  and  geo- 
graphic location  of  the  institution.  This  is  a  primitively  gross  classification  system. 
It  ignores  patient  mix,  scope  of  services  rendered  and  other  economic  factors.  It 
disregards  the  fact  that  some  hospitals,  including  in  particular  teaching  hospitals, 
treat  more  complicated  cases  than  other  hospitals  and  consequently  have  greater 
intensity  of  services. 

Some  hospitals  concentrate  on  caring  for  cancer  patients;  these  patients  require 
far  more  intense,  and  thus  more  costly,  care  than  others.  The  regulations  simply 
fail  to  account  for  this  difference.  They  fail  to  separate  hospitals  with  unique  and 
costly  services — nuclear  therapy,  open  heart  surgery,  burn  centers,  etc.  They  fail 
to  distinguish  between  new  hospitals  with  high  depreciation  and  interest  costs 
and  those  which  because  of  their  age  do  not  have  such  costs. 

HEW's  answer  to  the  last  point  is  instructive.  It  asserts,  without  support  and 
entirely  erroneoulsy,  that  a  higher  maintenance  cost  on  older  physical  plant 
would  equalize  these  costs.9  It  cites  no  study  that  justifies  this  statement,  and  we 
doubt  it  has  any  data  to  back  it  up.  For  maintenance  costs  even  on  old  buildings 
are  an  insignificant  factor  compared  to  interest  rates  and  depreciation  on  recently 
constructed  buildings.  Interest  rates,  as  this  Committee  no  doubt  is  aware, 
recently  have  been  50  per  cent  to  100  per  cent  greater  than  they  were  just  a  few 
years  ago.  The  resulting  increased  interest  charge  is  an  "inefficiency"  under  the 
HEW  regulations. 

The  regulations  fail  to  reflect  the  unique  problems  of  inner-city  hospitals. 
Because  they  are  in  low  per-capita  income  areas  these  hospitals  are  included  in 
classifications  with  other  low-income  areas,  on  the  assumption  that  the  costs  of 
institutions  in  areas  with  comparable  per-capita  incomes  will  be  similar.  In  point 
of  fact,  however,  inner-city  hospitals  have  far  greater  costs  than  hospitals  in 
other  areas  with  comparable  incomes:  They  have  the  added  costs  of  treating 
patients  who  are  chronically  ill ;  they  have  added  wage  costs  and  professional  fees 


« 40  Fed.  Reg.  23622  (May  23, 1975). 
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to  induce  people  to  work  in  these  areas;  they  have  added  costs  to  provide  patient 
and  employee  security,  and  to  repair  vandalism;  and  they  provide  social  services 
that  other  hospitals  do  not.  HEW's  classification  system  does  not  reflect  any  of 
these  factors  of  cost. 

HEW  would  dismiss  all  of  the  weakenesses  of  its  classification  system  by  pointing 
to  the  purported  opportunity  for  hospitals  to  obtain  exceptions.10  We  question,  as 
a  matter  of  public  policy  and  indeed  of  law,  whether  an  arbitral  regulation  can 
be  cured  by  the  agency's  announcing  that  in  its  discretion  it  may  make  the  regu- 
lations inapplicable  to  specially  chosen  hospitals.  Hospitals  are,  moreover,  all 
too  familiar  with  the  cumbersome  and  ineffective  machinery  of  the  exception 
procedure  ostensibly  made  available  by  the  now-defunct  Cost  of  Living  Council 
(in  conjunction  with  HEW)  to  provide  relief  from  the  rigidities  of  the  price 
control  regulations.  That  procedure,  like  this  one,  was  merely  administrative 
patchwork  for  a  system  that,  because  of  its  failure  to  take  account  of  the  tremen- 
dous— and  desirable — diversity  among  hospitals,  simply  did  not  work. 

By  lumping  together  disparate  hospitals,  and  then  determining  the  maximum 
permissible  cost  for  routine  services  for  which  hospitals  in  the  category  may  be 
reimbursed  by  using  the  charge  of  a  hospital  in  an  arbitrarily  selected  percentile, 
the  regulations  ignore  all  the  differences  between  hospitals.  The  rate  selected  is 
no  reflection  of  efficiency  or  inefficiency.  It  thus  fails  to  carry  out  the  mandate 
of  Congress. 

In  fact,  the  system  of  revenue  as  currently  designed  by  HEW  may  be  entirely 
counterproductive.  The  system,  as  implemented  by  HEW,  may  actually  dis- 
courage efficiency. 

Let  me  give  you  an  obvious  example  to  illustrate  this  point :  The  UR  regulation, 
one  of  the  regulations  before  you  today  for  consideration,  seeks  to  shorten  the 
length  of  patient  stay.  If  the  UR  program  is  successful,  however,  the  average 
cost  per  patient  day  for  routine  services  will  increase  because  the  hospital's 
fixed  costs  must  be  spread  over  fewer  patient  days.  Accordingly,  since  the  limita- 
tion on  charges  is  computed  on  a  patient  day  basis,  the  hospital's  costs  might  be 
above  the  permissible  limit.  The  hospital  would  appear,  under  HEW's  method  of 
classification  in  the  routine  service  regulations,  to  be  inefficient  notwithstanding 
the  positive  response  to  another  HEW  program  to  encourage  efficiency. 

The  system  may  award  inefficiency  in  another  way.  Hospitals  whose  routine 
charges  are  at  percentile  levels  lower  than  the  cut-off  point  could  view  the  limita- 
tion as  a  justification  to  incur  unnecessary  additional  costs — up  to  the  maximum 
permitted  by  HEW.  A  properly  designed  system  would  provide  incentives  for 
being  more  efficient  than  the  norm,  rather  than  possibly  encouraging  increased 
costs.  At  the  same  time,  under  HEW's  current  regulations  efficient  hospitals 
that  are  above  the  limitation  because  of  their  different  characteristics  would  be 
forced  to  cut  costs  that  are  necessary  in  the  efficient  delivery  of  health  care  in 
order  to  bring  their  costs  for  routine  services  down  to  the  permitted  level. 

Better  systems  for  classifying  hospitals  and  determining  inefficiency  can  be 
developed.  Indeed,  a  method  for  measuring  hospital  efficiency  that  is  far  superior 
to  the  simplistic  system  devised  by  HEW  is  currently  being  employed  by  hospital 
administrators  in  their  daily  operations.  A  division  of  the  AHA  known  as  Hospital 
Administrative  Service  (HAS)  has  supplied  its  subscribers  for  several  years  with 
computer  printouts  that  show  each  hospital's  costs  and  efficiencj^  factors  for  a 
large  number  of  speciffic  services,  as  well  as  generally  for  all  its  departments.  The 
printouts  compare  these  indicia  with  the  hospital's  own  experience  in  an  earlier 
period  and  with  that  of  other  hospitals. 

By  using  this  system  each  of  the  approximately  2,700  hospital  subscribees  of 
HAS  can  compare  its  efficiency  with  that  of  other  hospitals  on  a  geographic  and 
size  basis. 

The  system  is  far  from  perfect.  The  characteristics  of  the  hospital's  scope  and 
intensity  of  services  are  not  currently  included  in  the  system.  This  adjustment 
presently  is  made  by  the  individual  administrator  who  exercises  his  professional 
expertise  to  explain  why  in  one  category  or  another  his  costs  may  be  higher  or 
lower  than  those  of  another  hospital  of  a  similar  size  or  in  the  same  geographic 
area.  The  administrator  knows,  for  instance,  although  on  a  rough  basis,  the  differ- 
ence in  the  services  supplied  by  the  various  hospitals  and  any  unique  aspects  of 
costs  that  may  be  involved. 

The  HAS  system,  however,  could  be  improved  (particularly  if  HEW  were 
supporting  it) .  We  believe,  for  instance,  that  building  on  HAS,  a  system  could  be 
developed  that  would  compare  the  efficiency  of  hundreds  of  hospital  services 


10  40  Fed.  Reg.  23622  (May  23, 1975). 
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with  those  of  other  hospitals,  with  adjustments  made  for  varying  degrees  of 
scope,  intensity  and  other  variations  (such  as  lower  wage  rates,  the  extra  costs  of 
inner-city  hospitals,  the  higher  interest  and  depreciation  costs  of  newer  buildings, 
etc.)  built  into  the  system. 

Such  an  improved  system  would  be  light-years  ahead  of  what  HEW  is  now 
imposing  on  hospitals.  It  would  be  far  more  precise,  since  adjustments  would  be 
built  in  for  individual  hospitals'  characteristics.  It  would  also  show  each  hospital 
how  to  improve  its  efficiency.  The  HEW  system  merely  limits  a  hospital's  reim- 
bursement. It  does  not  explain  why  a  hospital  may  be  above  the  limit.  An  improved 
HAS  would  reveal  the  precise  areas  of  inefficiency  of  each  hospital — which  is 
the  purpose  Congress  had  in  mind  when  it  suggested  HEW  .develop  classification 
systems. 

HEW'S  FAILURE  TO  TAKE  INTO  CONSIDERATION  THE  NATURE  OP  THE  RELATIONSHIP 
BETWEEN  HOSPITAL  AND  PHYSICIAN 

The  relationship  of  the  hospital  and  its  medical  staff  in  the  health  care  delivery 
system  is  a  unique  one.  It  must  be  understood  in  order  to  fully  grasp  the  impli- 
cations of  the  regulations  before  this  Committee.  For  HEW's  regulations  do  not 
take  into  account  the  fact  that  the  doctor  is  not  an  employee  of  the  hospital.  Nor 
is  he  its  agent.  Nor  can  he  be  maneuvered  by  the  hospital  at  will.  Indeed,  the 
staff  doctor  sometimes  acts  more  as  master  than  agent.  He  orders  the  hospital 
to  provide  designated  services.  The  hospital  cannot  lawfully  refuse  to  fill  the 
doctor's  orders  in  relation  to  the  treatment  of  his  patient;  nor  can  it  legally 
discharge  patients  without  doctors'  orders. 

This  is  not  to  say  that  a  hospital  is  a  passive  tool  in  the  delivery  of  health 
care — obviously  its  services  and  the  skills  of  its  employees  are  of  utmost  import- 
ance in  delivering  health  care.  But  it  must  be  emphasized  that  once  a  hospital 
chooses  to  offer  a  given  range  of  services  and  the  doctor  orders  them,  it  must 
provide  them. 

It  follows  then  that  if  regulations  seek  to  affect  the  method  by  which  physicians 
deliver  health  care,  the  doctor  must  cooperate,  or  the  regulations  will  not  succeed. 

We  take  the  time  to  present  this  seemingly  simplistic  analysis  because,  as 
mentioned  above,  many  HEW  regulations  seem  to  take  the  contrary  position; 
they  are  premised  on  an  erroneous  notion  that  hospitals  can  and  do  control  the 
actions  of  doctors. 

Allow  us  to  cite  a  regulation  which  may  highlight  this  HEW  philosophy  even 
more  clearly  than  the  three  regulations  being  discussed  here  today.  During  the 
past  winter,  HEW  issued  a  set  of  proposed  regulations  designed  to  require  doctors 
to  dispense  the  less  expensive  generic  drug  rather  than  brand  name  drugs,  if  the 
two  are  found  by  the  FDA  to  be  bioequivalent.  Aside  from  the  problem  of  the 
determination  of  equivalency,  which  is  beyond  our  expertise,  we  commend  the 
idea  behind  this  MAC  Program.  Indeed,  most  of  our  member  hospitals  sought  to 
implement  on  their  own  initiative  such  a  system  prior  to  the  publication  of  HEW's 
program.  We  must  report  to  you,  though,  that  these  efforts  have  largely  failed, 
simply  because  the  prescribing  doctor  insisted  on  the  brand  name  drug.  He  felt 
comfortable  with  it  because  he  had  used  it  before  and  because  he  could  be  reason- 
ably certain  that  adequate  quality  control  measures  had  been  taken  in  its 
manufacture.  The  hospital  has  no  power  or  legal  right  to  require  the  physician  to 
substitute,  and  the  physicians  generally  do  not  authorize  hospitals  to  do  so. 
This  is  especially  true  in  hospitals  in  small  towns  with  medical  staffs  or  less  than 
15  physicians.  Consequently,  the  hospital  must  fill  the  physician's  orders,  and 
supply  the  prescribed  brand  name  drug. 

The  regulation,  as  proposed  by  HEW,  does  not  change  any  of  these  facts;  it 
simply  limits  hospital  reimbursement  to  the  lower  cost  generic  drug,  whether  or 
not  tjie  physician  orders  the  lower  cost  drug  and  notwithstanding  the  fact  that 
the  hospital  has  no  power  to  affect  his  decision.  The  Council  of  Community 
Hospitals  has  submitted  detailed  comments  on  the  proposed  regulations.  It  has 
requested  that  HEW  impose  the  sanction  on  the  doctor  rather  than  on  the  hospital 
or,  alternatively,  that  HEW  accord  the  hospital  the  power  to  supply  the  generic 
drug  for  a  prescribed  brand  name  drug  unless  the  physician  affirmatively  directs  it 
not  to  do  so.  We  hope  that  HEW  will  amend  its  regulation  as  we  have  requested.11 

We  mention  this  proposed  regulation  because  we  believe  it  illustrates  more 
clearly  than  the  three  regulations  under  discussion  today  the  fact  that,  contrary  to 
law  and  without  regard  to  the  facts  of  hospital  life,  HEW  is  reducing  hospitals' 


"  With  the  permission  of  the  Chairman,  we  request  that  a  copy  of  our  comments  to  HEW  on  its  proposed 

MAC  regulations  be  included  in  the  record  of  this  hearing. 
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reimbursement  below  actual  cost  when  they  fail,  as  they  must,  to  conform  the 
conduct  of  their  staff  physicians  to  the  medical  practices  HEW  deems  desirable. 

This  attitude  is  also  implicit  in  the  regulations  before  you  today.  In  the  UR 
regulation,  for  example,  numerous  duties  are  imposed  on  staff  physicians;  they 
must,  inter  alia,  review  patient  admissions,  and  require  prompt  discharge  if  an 
admission  is  not  found  to  be  medically  necessary.  If  the  staff  physician  refuses  to 
comply  with  the  edict,  however,  or  if  an  admission  is  subsequently  found  not  to 
have  been  necessary,  hospitals  are  denied  reimbursement  under  Medicare  and 
Medicaid.  Imposing  fthis  sanction  on  the  hospital  has  little  bearing  on  the  actions 
of  the  physician  in  whose  hands  lies  the  decision  whether  or  not  to  admit  and 
whether  or  not  to  discharge  the  patient.  The  hospital  is  powerless  to  refuse  ad- 
mission or  to  require  discharge.  The  effect  of  imposing  the  sanction  of  the  hospital 
is  merely  to  require  a  hospital  to  provide  services  without  Federal  reimbursement. 
If  HEW  truly  wished  to  implement  an  effective  LR  system,  it  should  impose 
effective  sanctions  on  the  physician. 

Indeed,  in  hospitals  that  have  a  medical  staff  of  less  than  15  physicians,  it  is 
unlikely  that  effective  L  R  committees  will  even  be  formed.  The  physicians  may 
simply  refuse  to  serve  on  such  committees.  How  does  a  hospital  force  them  to 
serve?  If  it  discharges  them  from  the  staff  (disregarding  for  the  moment  the  legal 
steps  involved  in  doing  so),  the  patients  of  the  community  cannot  receive  hospital 
care,  since  there  is  no  alternative  source  of  physicans.  On  the  other  hand,  if  the 
physicians  do  agree  to  "serve"  on  the  UR  committee,  their  review  is  likely  to  be 
perfunctory.  How  can  the  hospital  enforce  quality  controls  on  them? 

The  UR  regulations  involve  a  second  aspect  of  the  hospital-physician  relation- 
ship. Not  only  do  physicians  control  medical  practices;  their  cooperation  is 
essential  for  the  effective  administration  of  a  hospital.  Physicians  traditionally 
serve  on  various  hospital  committees,  as  chairmen  of  hospital  departments,  and 
as  president  of  the  medical  staff — all  without  pay.  HEW  apparently  is  relying  on 
this  tradition  for  implementation  of  the  UR  program.  Although  it  is  not  clear, 
HEW  apparent^  contemplates  that  physicians  will  serve  on  the  UR  committee 
without  compensation,  or  at  hourty  rates  far  less  than  what  they  earn  by  prac- 
ticing medicine.  It  seems,  therefore,  that  HEW  is  assuming  that  physicians  will 
undertake  the  UR  responsibility  as  they  have  other  chores  in  the  hospital.  Yet 
this  duty  will  require  a  substantial  amount  of  physician  time.  One  hospital 
estimates  that  UR  will  require  500  physician  hours  per  year.  Physicians  are 
reluctant  to  undertake  this  burden. 

In  placing  such  weight  on  the  voluntary  tradition,  HEW  may  destroy  it. 
Physicians  are  becoming  increasingly  restive  over  the  growing  Federal  regulation 
of  their  practice.  As  the  recent  "strikes"  over  malpractice  insurance  have  demon- 
strated, they  are  reacting  emotionally  to  perceived  grievances.12  Service  on  UR 
committees  without  adequate  compensation  might  provoke  a  similar  response.  If 
so,  it  could  destroy  HEW's  plan  for  UR,  as  well  as  sour  the  entire  relationship 
between  physicians  and  hospitals.  HEW  perceives  the  hospital  as  a  club  to  change 
physician  behavior.  The  American  people  will  not  be  well  served  if  the  result  of 
HEW's  wielding  that  club  is  to  break  it. 

The  consequences  on  continued  quality  care  of  forcing  such  a  break  are  obvious. 
But  there  are  others  that  are  not  as  self-evident.  Has  HEW  calculated  what  the 
cost  would  be  if  physicians  demanded  compensation  for  all  their  administrative 
services  in  the  hospital?  Payment  of  compensation  for  these  purposes  would 
increase  hospital  costs  and  raise  Medicare/Medicaid  reimbursement  by  a  very 
large  amount.  Yet  HEW  apparently  has  not  considered  this  factor  in  requiring 
hospitals  to  organize  UR  committees  of  physicians. 

THE    REGULATIONS    INDICATE    THE    NEED    FOR    REVAMPING    HEW's  RULEMAKING 

PROCEDURES 

As  I  mentioned  at  the  outset  of  my  testimony,  the  three  HEW  regulations  at 
issue  today  reflect  a  number  of  disturbing  attitudes  with  respect  to  the  regulation 
of  hospitals  that  are  prevalent  within  that  agency.  The  citizens  of  the  United 
States,  and  indeed  the  members  of  Congress,  may  not  understand  that  the  health 
care  priorities  identified  by  Federal  law  are  being  subordinated  to  budgetary 
sleight  of  hand.  This  has  been  done  without  adequate  public  disclosure  and 
without  allowing  the  Congress,  after  discussion,  hearings,  and  debate  to  determine 
if  the  Federal  Government  should  modify  its  commitment  to  the  old  and  the 


!2  Of  course,  it  is  hospitals  and  their  patients  who  suffer  most  from  such  actions.  The  patient  has  been 
denied  treatment.  And  the  hospital  has  lost  revenues,  even  though  most  of  its  costs  continue  to  accrue  and 
must  be  paid.  The  consequences  of  such  a  reduction  in  income  can  be  extremely  detrimental  to  a  hospital's 
financial  strength,  particularly  when,  as  now,  hospitals  are  operating  on  such  thin  margins. 
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poor  patients  and  to  the  hospitals  which  have  provided  care  to  them.  These 
persons  and  the  paying  patients,  to  whom  the  costs  are  being  shifted,  should  have 
an  opportunity  to  make  their  views  known. 

These  views  should  be  considered  in  a  broader  perspective  than  consideration 
only  of  the  amount  of  Federal  funds  that  might  be  saved.  Reduction  in  Federal 
expenditures  is  a  desirable  goal.  But  it  is  not  the  only  interest  of  Government. 
It  must  be  balanced  against  the  effect  the  reductions  will  have  on  health  care,  on 
the  Federal  legislative  commitment  to  Medicare  and  Medicaid  beneficiaries,  and 
on  the  persons  who  must  pick  up  the  responsibility  being  shed  by  the  Federal 
Government. 

Any  national  health  program  must  contain  safeguards  that  will  ensure  that  an 
administration  cannot  do  what  HEW  now  seems  to  be  doing — refusing  to  pay  the 
full  bill  for  programs  and  services  specifically  mandated  by  Federal  law — and 
must  provide  that  any  such  decisions  will  be  subjected  to  the  political  process. 
We  will  at  the  appropriate  time  suggest  language  for  inclusion  in  any  national 
health  legislation. 

But  today  we  would  suggest  two  alternative  procedural  improvements  that 
might  be  instituted  even  before  enactment  of  such  legislation.  We  suggest  first 
that  the  committees  of  the  Congress  concerned  with  health  care  programs  might 
give  some  thought  to  instituting  a  procedure  which  would  enable  them  to  review 
major  regulatory  proposals  before  their  promulgation.  Procedures  for  prior  review 
of  agency  actions  have  been  enacted  in  more  than  30  provisions  of  law  now  on  the 
books  and  in  effect. 

Under  this  suggestion,  regulations  significantly  affecting  coverage,  benefits, 
costs,  expenditures,  or  reimbursement,  could  be  submitted  to  the  appropriate 
committee  60  days  prior  to  their  publication  in  proposed  form.  During  this  60-day 
period  the  committee,  without  any  requirement  for  action  on  its  part,  would  have 
the  opportunity  to  study  the  regulation;  ask  questions  of  the  agency,  and  bring 
to  the  attention  of  the  agency  any  apparent  departures  from  the  Congressional 
intent.  Because  the  committee  would  be  under  no  obligation  to  take  any  action 
it  could,  if  it  chose,  do  nothing  with  respect  to  the  proposal.  While  the  commit- 
tee's action  or  non-action  would  have  no  legal  effect,  the  committee  would  have 
been  provided  advance  warning  of  forthcoming  major  changes  before  they  were 
formally  promulgated  by  the  agency  and  if  the  executive  agency  were  unrespon- 
sive to  Congressional  opinions,  specific  laws  might  be  enacted  to  forestall  the 
regulatory  proposal  before  it  ever  was  put  into  effect. 

For  instance,  if  HEW's  proposal  to  delete  the  S}i%  Medicare  nursing  cost 
differential  had  been  submitted  to  this  committee  prior  to  its  promulgation  on 
May  23,  1975,  your  response  might  have  been  to  ask  for  HEW's  studies  which 
determined  that  such  a  differential  was  no  longer  necessary.  Upon  finding  that 
no  such  studies  had  been  conducted,  in  disregard  of  the  specific  dictates  of  HEW's 
own  regulations,  you  might  have  requested  that  such  a  study  be  conducted  and 
that  the  results  of  the  study  be  submitted  to  this  Committee  prior  to  taking 
further  action.  Or  if  the  committees  had  received  advance  notice,  Mr.  Hanna- 
ford's  bill  to  preserve  the  differential  (H.R.  7000)  might  already  have  been 
enacted. 

Our  second  suggestion  is  that  Congress  stipulate  that  HEW  can  promulgate 
no  major  regulations  specifically  affecting  coverage,  benefits,  costs,  expenditures, 
or  reimbursement  without  holding  an  evidentiary  administrative  hearing.  In  this 
way,  HEW  would  be  forced  to  consider  the  fact  that  a  substantial  additional 
payment  must  be  made  to  compensate  for  Medicare  nursing  costs,  and  its 
unsupported  assertions  that  the  8)4%  differential  is  not  necessary  would  be 
subject  to  the  acid  test  of  cross-examination  before  the  regulation  could  be 
promulgated.13 

We  recognize,  of  course,  such  suggestions  are  completely  within  the  preroga- 
tive of  this  committee.  We  are  merely  raising  them  for  possible  consideration 
by  this  committee.  But  if  you  should  so  desire,  we  would  be  pleased  to  discuss 
both  of  these  proposals  with  your  staff. 

CONCLUSION 

Serious  questions  must  be  asked  as  to  what  the  national  response  should  be 
to  general  inflation  and  to  increases  in  medical  sophistication.  Both  facts  increase 
the  cost  of  hospital  care. 


13  See,  e.g.,  Title  IT  of  the  Federal  Trade  Commission  Improvement  Act.  P.L.  93-637;  Section  406  of  the 
Federal  Aviation  Act  of  1958.  The  latter  provision,  which  requires  the  Civil  Aeronautics  Board  to  fix  rates 
charged  by  air  carriers  after  holding  a  hearing,  is  a  particularly  relevant  precedent.  HEW's  determination 
of  hospital  reimbursement  has  the  sarae  economic  effect  on  a  hospital  as  a  regulatory  agency's  determination 
of  what  rate  a  carrier  may  charge  does  on  the  carrier. 
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One  available  solution  is  to  reduce  existing  programs.  This  would  slow  the 
increases  in  Federal  expenditures.  But  actions  to  delete  programs  must  be  taken 
with  the  knowledge  that  certain  persons  currently  covered  by  health  care  pro- 
grams will  be  deleted  from  the  health  care  rolls,  or  their  benefits  reduced. 

Another  response — one  we  believe  to  be  in  the  better  interests  of  the  American 
public — is  to  leave  current  programs  in  place  and  indeed  introduce  new  tech- 
nology and  new  programs  so  that  more  people  can  receive  better  health  care. 
Health  care  providers  must  be  compensated  for  providing  this  improved  care, 
and  their  compensation  should  be  accompanied  by  adequate  planning  programs 
and  by  measures  which  realistically  encourage  efficiency. 

HEW's  response,  however,  represented  by  the  three  regulations  before  you,  fits 
neither  of  these  viable  alternatives.  Instead,  HEW's  response  would  leave  current 
programs  in  place  while  eliminating  a  portion  of  the  reasonable  cost  reimburse- 
ments for  such  programs.  As  we  have  stated  herein,  such  a  response  will  either 
weaken  the  financial  structure  of  hospitals  or  shift  the  costs  that  are  no  longer 
covered  under  the  Federal  program  to  paying  patients. 

We  recognize  that  in  all  likelihood  HEW  will  in  its  testimony  this  afternoon 
criticize  hospitals  for  waste,  inefficiency,  poor  management,  and  duplication  of 
services.  We  have  heard  these  charges  before.  But  HEW  has  not  provided  us 
with  any  substantiation  supporting  such  sweeping  charges. 

It  is  time  to  end  these  incorrect  and  simplistic  charges  by  officials  of  the  Execu- 
tive branch.  As  I  hope  this  testimony  has  made  clear,  most  increases  in  hospital 
rates  are  directly  attributable  to  factors  beyond  hospitals'  control.  Among  the  cause 
are: 

Continuing  inflation  (including  in  particular  inflation  in  items  purchased 
uniquely  by  hospitals,  such  as  malpractice  insurance) ;  HEW  blames  hospitals 
for  the  results  of  inflation  when,  in  actuality,  hospitals  are  the  victims,  not 
the  cause  of  inflation. 

Increased  and  more  intensive  services  ordered  by  physicians  as  a  result  of 
their  dedication  to  their  patients,  of  improved  and  more  costly  medical 
technology,  and  of  physicians'  concern  over  malpractice  claims. 

HEW's  consequent  refusal  to  pay  the  full  cost  of  caring  for  Federally  aided 
beneficiaries,  which  must  then  be  made  up  by  hospitals  and  their  paying 
patients. 

HEW's  continued  introduction  of  programs  that  merely  nibble  around  the 
edges  of  the  reimbursement  question,  which  are  expensive  for  hospitals  to 
administer  and  which,  in  addition,  reduce  hospitals'  reimbursement  further 
below  actual  cost  when  physicians  choose  not  to  practice  medicine  in  the 
manner  desired  by  HEW. 
We  recognize  that  HEW  also  will  emphasize  the  need  it  perceives  to  reduce 
Federal  health  expenditures — as  if  that  alone  could  justify  its  actions.  It  will,  we 
fear,  fail  to  differentiate  between  cost-saving  and  cost-shifting,  and  it  will  ignore 
the  effect  that  cost-shifting  has  on  raising  hospital  rates.  We  believe  this  Commit- 
tee will  recognize  that  it  is  far  easier  to  unilaterally  cut  expenditures  and  claim 
credit  for  doing  so  than  it  is  to  exercise  the  balancing  and  judgmental  functions 
that  represent  the  true  nature  of  government. 

We  hope  that  these  oversight  hearings  will  discourage  future  HEW  action  of 
the  kind  being  reviewed  today  and  encourage  HEW  to  reconsider  the  actions 
that  we  have  discussed.  We  most  respectfully  commend  this  committee  for  holding 
these  oversight  hearings. 


Council  of  Community  Hospitals, 

Pittsburgh,  Pa.,  March  27,  1975. 

Commissioner  of  Social  Security, 

Department  of  Health,  Education,  and  Welfare  Building,  Washington,  D.C. 

Dear  Sirs:  The  Council  of  Community  Hospitals  (CCH)  is  a  nonprofit  organi- 
zation of  community  hospitals  and  persons  interested  in  enhancing  the  ability 
of  such  hospitals  to  provide  qualitj'  care.  CCH  was  organized  to  analyze  and, 
where  appropriate,  act  on  regulatory  and  other  actions  that  affect  the  ability  of 
community  hospitals  to  continue  serving  their  patients  and  their  communities. 

CCH  hereby  submits  its  comments  on  the  proposed  regulations  appearing  at 
40  Fed.  Reg.  3219  (January  20,  1975)  relating  to  drug  costs  that  will  be  reimbursed 
under  Medicare.  The  proposed  amendments  to  20  C.F.R.  Part  405,  published  on 
Januarv  20,  1975,  are  inextricably  intertwined  with  the  proposal  to  add  a  new 
Part  19  to  Title  45  of  the  Code  of  Federal  Regulations,  39  Fed.  Reg.  40302 
(November  15,  1974),  and  with  the  proposed  amendments  to  the  Medicaid 
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regulations,  39  Fed.  Reg.  41480  (November  27,  1974).  The  following  comments, 
therefore,  will  treat  the  three  proposals  together. 

On  November  15,  at  39  Fed.  Keg.  40302,  the  Secretary  proposed  to  add  a  new 
Part  19  to  Title  45  of  the  Code  of  Federal  Regulations.  This  new  provision  would 
establish  a  Pharmaceutical  Reimbursement  Board  (and  an  Advisory  Committee 
to  it).  The  Pharmaceutical  Reimbursement  Board  would  establish  a  maximum 
allowable  cost  ("MAC")  for  multiple-source  drugs.  The  MAC  would  be  the  lowest 
cost  at  which  chemically  equivalent  drugs  are  generally  available.  The  proposed 
new  Part  19  would  provide  that  hospital  reimbursement  for  miltiple-source  drugs 
under  Federally  financed  programs  could  not  be  greater  than  MAC.  A  particular 
program  could  impose  an  even  lower  level  of  reimbursement. 

On  November  27,  1974  (39  Fed.  Reg.  41480)  HEW  issued  proposed  regulations 
that  would  apply  the  MAC  program  to  Medicaid,  and  on  January  20,  1975 
(40  Fed.  Reg.  3219)  proposed  regulations  that  would  apply  it  to  Medicare.1 

The  effect  of  these  proposed  regulations  is  self-evident.  HEW  is  seeking  to 
limit  reimbursement  for  multiple-source  drugs  to  the  cost  of  the  generic  drug 
(except  where  the  physician  certifies  that  the  more  expensive  trade-name  drug  is 
medically  required)  .2  HEW  is  proposing  to  use  the  power  of  its  purse  to  force 
hospitals  to  enforce  physician  compliance  with  formulary  systems.  On  behalf  of 
our  member  hospitals,  CCH  asks  that  these  regulations  be  withdrawn  or  amended 
in  the  manner  discussed  herein. 

On  their  own  initative,  hospitals  have  tried  to  initiate  formulary  systems. 
In  addition,  Medicare-qualified  hospitals  are  required  to  operate  formularies. 
But  these  efforts  have  only  demonstrated  to  hospitals  that  they  cannot  operate 
effective  formularies  without  the  assistance  and  cooperation  of  their  physicians. 
And  since  physicians  often  have  been  unwilling  to  cooperate  totally,  for  what 
they  conceive  to  be  good  and  professional  reasons,  many  hospitals  do  not  have 
effective  formularies.  This  is  particularly  true  of  communit}'  hospitals  which 
ncessarily  have  large,  often  incohesive  medical  staffs. 

What  is  new  about  HEW's  current  effort,  however,  is  the  threatened  sanction: 
hospitals'  reimbursement  will  be  reduced  if  an  effective  formulary  is  not  intro- 
duced. CCH  believes  that  HEW's  approach  is,  for  a  number  of  reasons,  totally 
misguided. 

To  the  extent  that  hospitals  now  have  effective  formularies,  the  proposed  new 
program  is  unnecessary.  To  the  extent  they  do  not  have  such  a  system,  the 
program  will  be  both  ineffective  and  destructive. 

As  mentioned  previously  herein,  hospitals  that  lack  an  effective  f ormulary  have 
besn  placed  in  this  position  because  their  physicians  have,  in  their  professional 
judgment,  refused  to  allow  them  to  fill  prescriptions  with  generic  drugs.  There  is 
no  reason  to  believe  that  such  ph3rsicians  will  be  persuaded  to  change  their  prac- 
tices by  the  financial  effect  the  proposed  program  will  have  on  the  hospital, 
particularly  since  it  would  impose  no  sanction  on  the  ph3Tsician.  Not  surprisingly, 
physicians  in  many  hospitals  have  already  declared  they  would  ignore  the  regula- 
tions if  they  become  effective. 

Thus,  those  hospitals  that  do  not  have  effective  formularies  are  unlikely  to  be 
able  to  institute  them  if  the  MAC  program  is  actually  instituted.  As  a  result,  they 
would  be  forced  to  dispense  trade-name  drugs  prescribed  by  their  physicians,  but 
would  be  reimbursed  only  for  the  cost  of  the  generic  equivalent.  The  proposed 
regulations,  therefore,  could  have  a  substantial  adverse  impact  on  hospitals' 
financial  strength. 

Perhaps  even  more  important,  the  proposed  regulations  present  in  quintessential 
fashion  HEW's  attitude  and  approach  of  treating  hospitals  like  passive  pawns  in 
their  effort  to  change  the  vr&y  medicine  is  practiced.  HEW  seeks  to  pressure  hos- 
pitals to  control  plrysician  medical  behavior  by  threatening  hospital  reimburse- 
ment, but  does  not  propose  any  mechanism  to  enhance  in  hospitals  the  ability  to 
effect  that  control.  The  program  will  be  ineffective  as  far  as  HEW's  policy  goals 
are  concerned  and,  at  the  same  time,  the  financial  consequences  will  seriously 
impair  hospitals'  ability  to  provide  quality  care. 

If  HEW  wishes  to  change  physicians'  prescription  practices,  it  must  choose  one 
of  two  courses:  it  must  either  impose  sanctions  on  them  rather  than  on  the  hospital^ 
or  it  must  set  out  the  legal  authority  of  hospitals  to  control  what  drugs  staff 
physicians  prescribe.  Hospitals  neither  seek  nor  want  such  power,  but  they  must 
have  it  when  HEW  threatens  a  sanction  which  impairs  their  financial  stability. 


1  A  fourth  promulgation  relates  to  the  Public  Health  Service..  40  Fed.  Reg.  321S  (January  20,  1975). 

2  The  Medicare  and  Medicaid  proposals  also  contain  cost  limitations  on  single-source  drugs  (which  are 
applicable  as  well  to  multiple-source  drugs  if  they  result  in  a  lower  cost  than  the  MAC  limitation). 
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The  concern  of  hospitals  is  not  whether  physicians  "should"  agree  to  generic 
prescriptions,  but  the  effect  on  hospitals  of  any  refusal  to  do  so.  It  m&y  well  be 
that  physician  resistance  to  generic-drug  prescriptions  will  diminish  with  educa- 
tion and  as  major  drug  patents  expire  and  top-flight  drug  houses  increasingly  enter 
the  generic-drug  market.  But  even  if  this  should  eventually  be  true,  the  proposed 
regulations  would  have  major  effects  on  hospitals  until  they  do. 

Our  specific  comments  on  the  proposed  regulations  follow. 

1.  The  proposed  reimbursement  limitations  would  penalize  hospitals  for  pre- 
scription practices  totally  beyond  their  control. 

HEW  evidently  intends,  by  its  proposed  policy,  to  reduce  Federally  supported 
reimbursement  for  costs  of  multiple-source  drugs  to  the  lowest  price  at  which 
drugs  are  available.  Although  the  proposed  regulations  do  not  so  state  explicitly 
(with  the  exception  of  a  parenthetical  aside  in  the  proposed  amendment  to  20 
C.F.R.  §  405.433(b)  (1)  (i)),  the  proposal  is  designed  to  limit  reimbursement  of 
drug  costs  where  both  a  trade-name  and  generic  drug  are  available  to  the  lower 
priced  generic  drug  (except  where  the  prescribing  physician  certifies  that  the 
more  expensive  drug  is  medically  required) . 

HEW's  regulations  are  intended,  therefore,  to  change  the  prescription  practices 
of  physicians.  But  the  proposed  regulations  do  not  impose  any  sanctions  on 
physicians  who  persist  in  prescribing  trade-name  drugs  without  the  requisite 
certification.  The  only  sanction  is  on  the  hospital. 

If  a  physician  prescribes  without  certification  a  trade-name  drug  for  which  the 
Pharmaceutical  Reimbursement  Board  has  determined  there  is  a  lower  cost 
generic  equivalent  and  has  established  a  MAC  on  the  basis  of  that  lower  cost,  the 
hospital  will  be  required  to  fill  that  prescription.  It  will  dispense  the  higher-cost 
drug,  but  will  be  reimbursed  only  at  the  lower  level  of  the  MAC  (or,  if  lower,  the 
cost)  of  the  generic  drug.  Even  if  the  hospital  is  not  prohibited  by  law  from 
recovering  the  differential  from  the  patient,  it  will  as  a  practical  matter  be  unable 
to  recover  it  from  Medicare  and  Medicaid  patients,  and  it  will  be  required  to 
absorb  this  amount.  In  the  long  run  this  loss  could  be  made  up  only  by  increasing 
the  charges  to  non-Medicare  and  non-Medicaid  patients,  despite  the  contrary 
intentions  of  42  U.S.C.  §  1395x(v)  (1)  (A).  In  all  likelihood,  therefore,  hospitals 
would  be  forced  to  absorb  the  loss,  to  the  detriment  of  quality  care. 

Hence  if  physicians'  prescription  practices  are  not  changed  in  the  way  desired 
by  HEW,  neither  the  reimbursing  governments  nor  the  doctors  will  bear  the  con- 
sequences of  the  failure.  Hospitals  will.  And  yet  a  hospital  cannot  and  should  not 
dictate  to  the  physician  what  drug  to  prescribe. 

Hospitals  have  sought  on  their  own  initiative  to  reduce  costs  by  introducing 
formulary  systems  under  which  trade-name  prescriptions  could  be  filled  by  the 
equivalent  generic  drug.  And  Medicare  requires  participating  hospitals  to  have 
formulary  systems.  But  while  the  hospitals  have  proposed  and  Medicare  has 
ordered  such  systems,  it  is  the  phj^sicians  who  dispose.  Where  the  physicians  on 
the  medical  staff  desire  such  a  system,  it  can  work  and  drug  costs  can  be  reduced. 
But  where  the  medical  staff  opposes  a  formulary  (for  good  or  poor  reasons)  the 
hospital  is  powerless  to  effectively  operate  one.  The  opposition  of  only  a  few 
physicians  on  a  medical  staff  is  sufficient  to  block  a  formulary.  As  a  result,  while 
there  are  many  effective  formularies,  there  are  many  hospitals  that  have  not  been 
able  to  make  them  effective  because  of  physician  opposition.  This  problem  is 
parti cularly  severe  in  the  numerous  community  hospitals:  such  hospitals  neces- 
sarily have  large  staff,  composed  of  physicians  with  many  diverse  interests,  some 
of  whom  feel  little  or  no  responsibility  for  the  hospital.  Thus,  from  past  experience, 
hospitals  know  they  cannot  impose  a  formulary  system  on  unwilling  physicians. 

While  physicians  may  gradually  be  changing  their  attitudes,  they  have  not  yet 
done  so  in  sufficient  numbers  to  spare  hospitals  from  being  adversely  affected  by 
the  proposed  regulations.  And  physicians  unwilling  to  change  up  to  now  will  not 
change  their  prescription  practices  simpty  because  HEW  reduces  hospital  reim- 
bursement as  a  result  of  their  refusal  to  do  so. 

If  the  government  does  realize  cost-savings  (despite  the  considerations  discussed 
in  Comment  13)  from  the  proposed  regulations,  it  will  be  not  because  they  have 
changed  physicians'  prescription  practices,  but  because  they  have  transferred 
the  costs  from  the  government  to  hospitals  and  thus  further  weakened  the  hos- 
pitals' financial  structure. 

2.  The  proposed  regulations  are  unnecessary,  ineffective  and  destructive  to 
hospitals. 

To  the  extent  that  hospitals  have  successfully  implemented  formularies  with 
the  assistance  of  their  plrysieians,  the  proposed  regulations  are  totally  unnecessary. 
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But  to  the  extent  that  physicians  have  resisted  the  introduction  of  formularies, 
the  proposed  regulations  will  be  totally  ineffective  to  accomplish  their  stated 
purpose.  As  described,  there  is  no  reason  to  suppose  that  the  proposed  regulations, 
in  their  present  form,  would  cause  any  physician  to  yield  his  position.  Hence 
generic  drug  prescription  will  not  be  advanced. 

The  only  effect  of  the  regulations  would  be  to  penalize  hospitals  for  the  phy- 
sicians' refusal  and  thus  impair  the  hospitals'  ability  to  provide  quality  health 
care. 

It  seems  that  HEW,  believing  that  the  Medicare  formulary  requirement  has 
not  been  effective,  is  seeking  to  exert  additional  pressure  on  hospitals.  HEW  seems 
to  believe  that  if  it  only  turns  the  screw  a  little'tighter  it  will  be  able  to  persuade 
hospitals  to  introduce  effective  formularies. 

If  so,  HEW  has  misconceived  the  nature  of  the  problem.  If  HEW  wishes  to 
promote  prescription  of  generic  drugs,  it  should  adjust  its  tactics  to  the  realities 
of  the  medical  world.  More  pressure  on  hospitals  to  do  what  they  are  powerless 
to  do  will  simply  be  counter-productive.  HEW  must  either  give  hospitals  the 
means  to  control  physician  conduct  (a  course  we  do  not  recommend)  or  it  must 
itself  act  directly  against  the  physicians  who  refuse  to  adhere  to  such  a  policy. 

3.  For  the  HEW  policy  to  be  effective,  hospitals  must  either  be  granted  the 
power  to  control  physicians'  prescriptions  or  sanctions  must  be  imposed  on  non- 
complying  physicians. 

As  described  above,  the  proposed  policy  would  be  at  the  same  time  ineffective — 
since  it  would  not  result  in  widespread  changes  in  prescription  practices — and 
injurious  to  hospitals — since  they  would  bear  the  cost  of  physicians'  non- 
compliance. 

For  the  policy  to  be  effective,  HEW  must  either  grant  hospitals  the  authority 
to  control  physicians'  prescriptions  or  sanctions  must  be  imposed  on  the  persons 
whose  conduct  HEW  seeks  to  affect — the  prescribing  physicians.  Either  such 
procedure  would  also  relieve  hospitals  of  the  unfair  burden  which  would  be 
imposed  upon  them  by  the  proposed  regulations. 

If  HEW  truly  seeks  to  change  physicians'  methods  of  prescribing  (rather  than 
merely  transferring  a  cost  from  the  Government  to  hospitals),  hospitals  could 
cooperate  only  if  they  are  given  the  tools.  If  HEW  gives  them  the  power  to  do  so, 
hospitals  could  ensure  that  generic  drugs  are  used  to  fill  trade-name  prescriptions 
in  those  instances  where  HEW  has  determined,  by  its  MAC  procedure,  that  the 
drugs  are  equivalent. 

There  are  numerous  ways  in  which  HEW  could  grant  hospitals  the  necessary 
power.  As  only  one  example,  HEW  could  by  regulation  declare  that  no  physician 
may  receive  any  reimbursement  for  services  performed  for  Medicare  or  Medicaid 
patients  unless  he  enters  into  an  agreement  with  the  hospital  authorizing  the 
hospital  to  fill  trade-name  prescriptions  with  generic  equivalents  as  necessary  to 
comply  with  HEW's  MAC  program. 

Or  HEW  could  provide  that  the  amounts  due  a  physician  under  Medicare  and 
Medicaid  would  be  reduced,  if  the  plrysician  prescribed  a  trade-name  drug  subject 
to  a  MAC  equivalency  listing,  by  the  differential  between  the  cost  of  that  trade- 
name drug  and  what  would  be  permitted  under  HEW  reimbursement  limitations. 
Under  this  procedure,  a  hospital  would  be  reimbursed  for  the  cost  of  drugs  on  the 
standard  Medicare  and  Medicaid  bases  even  if  it  supplied  a  prescribed  trade-name 
drug  rather  than  the  equivalent  generic,  and  HEW  would  recover  the  differential 
from  the  physician. 

These  possible  procedures  would  have  the  result  desired  by  HEW;  they  would 
force  any  physicians  receiving  Medicare  and  Medicaid  funds  to  comply  with  the 
MAC  program  and  would  not  place  the  hospital  in  the  middle. 

It  would  no  doubt  be  argued  that  these  suggested  alternatives  would  represent 
Federal  "  supervision  or  control  over  the  practice  of  medicine  or  the  manner  in 
which  medical  services  are  provided"  in  violation  of  42  U.S.C.  §  1395.  And  it  is 
our  belief  that  they  do.  But  if  the  proposed  alternatives  suggested  herein  violate 
that  Section,  so  does  HEW's  current  proposal.  HEW  cannot  escape  the  prohibition 
against  Federal  control  over  the  practice  of  medicine  by  pressuring  hospitals  to 
exercise  that  very  control.  Any  measure  hospitals  were  forced  by  HEW  to  institute 
(assuming  they  were  able  to  take  any  actions  to  implement  the  MAC  program) 
would  be  attributable  to  HEW. 

The  proposed  alternatives  may  in  fact  be  necessary  to  save  HEW's  proposed 
regulations  from  a  challenge  on  the  ground  that  they  are  illegal.  42  U.S.C  §  1395 
prohibits  HEW  from  controlling  the  operation  of  a  hospital.  The  pressure  HEW 
seeks  to  exert  on  the  hospital  under  the  proposed  regulations  itself  would  appear 
to  violate  that  stricture.  However,  if  HEW  instituted  either  of  the  two  suggested 
alternatives,  our  hospitals  would  be  willing  to  cooperate  and  not  claim  the  HEW 
program  was  illegal. 
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The  preceding  three  comments  have  highlighted  the  major  conceptual  weakness 
of  the  proposed  regulations — the  fact  that  hospitals  would  bear  the  consequences  of 
actions  they  cannot  control— and  have  suggested  alternative  methods  for  curing 
that  problem  and  reaching  the  result  sought  by  HEW. 

The  following  comments  are  directed  at  other  problems  posed  by  the  proposed 
regulations  in  their  current  form.  Many  of  the  problems  on  which  the  following 
comments  focus  are  consequences  of  the  conceptual  error  of  the  proposed  regula- 
tions. They  are  additional  manifestations  of  the  fact  that  the  proposed  regulations 
ignore  the  particular  interests  of  hospitals  and  penalize  hospitals  for  the  conduct 
of  physicians  that  is  beyond  their  control.  Others  involve  various  policy  and  draft- 
ing considerations. 

4.  The  regulations  should  provide  that  the  membership  of  the  Pharmaceutical 
Reimbursement  Advisory  Committee  must  include  at  least  one  expert  in  hospital 
administration. 

The  proposed  45  C.F.R.  §  19.4(b)  provides  for  the  establishment  of  a  nine- 
member  Pharmaceutical  Reimbursement  Advisory  Cummittee  to  be  composed  of 
persons  with  "knowledge,  experience  and  judgment  in  the  areas  of  pharmacy, 
pharmacology,  medicine,  pharmaceutical  marketing,  public  health  and  consumer 
affairs."  Despite  the  major  financial  effect  the  proposed  regulations  would  have  on 
hospitals  (as  described  above)  and  the  problems  in  hospital  operations  posed  by 
the  proposed  regulations  (described  below),  no  provision  has  been  made  for 
participation  by  an  expert  in  hospital  administration.  This  anomalous  omission 
should  be  rectified. 

5.  Patient  treatment  would  be  delayed  unless  the  proposed  regulations  are 
amended  to  make  it  unnecessary  for  hospitals  to  try  to  persuave  physicians  to 
accept  generic  drugs. 

If  physicians  do  not  cooperate  with  the  HEW  policy  and  authorize  hospitals  to 
fill  any  uncertified  trade-name  prescription  with  a  generic  drug,  hospitals  will  be 
required  with  respect  to  each  trade-name  prescription  that  is  subject  to  a  MAC 
limitation  to  attempt  to  persuade  the  physician  to  accept  the  generic  equivalent. 
They  will  in  each  instance  have  to  locate  the  prescribing  physician,  ascertain 
whether  he  wishes  to  certify  the  drug,  and,  if  he  does  not,  whether  he  is  willing  to 
have  it  filled  by  a  generic  equivalent.  This  is  the  only  step  hospitals  could  take  in 
an  effort  to  reduce  the  financial  loss  the  MAC  program  would  entail. 

To  verify  the  relevant  prescriptions,  hospitals  would  be  required  to  hire  addi- 
tional pharmaceutical  personnel.  More  importantly,  the  verification  process 
itself  would  take  time— inevitably  delaying  patients'  treatment.  Hospitals  require 
a  written  prescription  order  from  a  physician;  accordingly,  they  would  not 
accept  an  oral  authorization  to  fill  a  trade-name  prescription  with  a  generic 
drug.  Consequently,  the  period  of  delay  would  be  longer.  On  some  occasions,  the 
physicians  may  not  be  readily  located  (particularly  on  weekends  and  holidays), 
and  the  delay  could  be  very  substantial.  This  could  seriously  threaten  patient 
care,  and  expose  hospitals  to  damage  actions  by  patients  whose  health  was 
adversely  affected  by  the  delay. 

To  avoid  these  problems,  we  urge  (if  the  proposed  regulations  are  not  amended 
as  suggested  in  Comment  3)  that  they  be  amended  to  reaffirm  a  hospital's  duty 
to  fill  a  prescription  that  is  given  as  rapidly  as  possible  and  protect  the  hospital 
from  any  adverse  financial  consequence  of  doing  so.  The  regulations  should  be 
amended  to  provide  that  a  hospital  shall  not  delay  filling  a  prescription  to  ascertain 
why  no  certification  was  made  or  to  ascertain  whether  the  physician  would  accept 
generic  drug,  and  to  further  provide  that  a  hospital  shall  be  reimbursed,  under 
existing  Medicare  and  Medicaid  standards,  for  the  cost  of  the  prescribed  drug. 

The  responsibility  for  giving  proper  prescription  orders  rests  with  the  physician. 
The  Government  should  not  require  hospitals  to  incur  additional  costs  and  perhaps 
delay  patient  treatment  to  protect  themselves  from  financial  loss  resulting  from 
physicians'  prescribing  by  trade-names. 

6.  The  regulations  should  provide  that  the  physician's  certification  may  be 
made  at  any  time  up  to  and  including  any  audit  proceeding. 

Unless  the  regulations  are  amended  in  the  manner  specified  above  or  in  Comment 
3,  hospitals  wTould  not  be  reimbursed  for  the  cost  of  filling  trade-name  prescriptions 
where  generic  equivalents  are  available  if  the  prescribing  physician  did  not  certify 
the  prescribed  trade-name  drug.  The  description  of  the  required  certification  in 
the  three  promulgations  at  issue  varies  somewhat.  In  the  proposed  regulations 
issued  by  the  Secretary  and  by  Medicaid,  the  physician  is  required  to  certify  in 
writing  that  the  prescribed  drug  is  the  only  brand  which  the  patient  can  tolerate 
or  which  will  be  effective  for  that  patient.  But  Medicare's  proposed  regulations 
would  add  a  requirement  that  the  physician  "signify  in  writing  the  medical 
justification  for  the  exception,"  which  the  provider  must  retain. 
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It  is  not  unlikely  that  physicians  will  often  neglect  to  make  the  required  certi- 
fication even  where — as  in  Medicaid — a  standardized  procedure  (such  as  a  stamp) 
could  be  used.  Where  the  additional,  particularized  information  called  for  by  the 
proposed  Medicare  regulations  is  required,  the  chance  that  the  certification  will  be 
neglected  is  greatly  increased. 

The  proposed  regulations  do  not  specify  when  the  certification  must  be  given. 
If  it  must  be  entered  before  the  prescription  is  filled,  patient  treatment  could  be 
substantially  delayed  before  the  doctor  is  located  and  he  is  able  to  come  to  the 
hospital  to  make  his  certification.  However,  if  the  certification  can  be  supplied 
later,  hospitals  will  accept  an  oral  certification  by  the  physician  and  fill  the  pre- 
scription. The  regulations  should  provide,  therefore,  that  the  certification  could 
be  given  at  any  time,  even  during  an  audit.  This  would  at  leas.t  ensure  that  hospital 
reimbursement  is  not  denied  when  the  hospital  provides  a  trade-name  drug  on 
physician's  oral  certification  so  long  as  a  later  written  certification  is  obtained. 

7.  A  provision  should  be  added  to  the  proposed  regulations  guaranteeing  that 
hospitals  which  fill  prescriptions  in  reliance  on  a  certification  are  not  affected  by 
any  subsequent  disallowance  of  that  certification. 

The  proposed  regulations  apparently  contemplate  that  a  hospital  will  not  fill 
a  trade-name  prescription  to  which  a  MAC  limitation  is  applicable  unless  it  has 
received  the  required  certification.  The  preceding  comment  points  out  that  hospi- 
tals must  be  able  to  fill  prescriptions  on  the  basis  of  a  physician's  assurance — 
given  either  by  across-the-board  authorization  or  in  particular  cases — that  a 
certification  will  occur.  Yet  after  a  certification  has  been  issued,  HEW  or  a  fiscal 
intermediary  may  determine  that  it  was  improper  or  insufficient.  Since  the  hospital 
would  long  since  have  filled  the  prescription  and  incurred  its  cost,  the  regulations 
must  provide  that  the  hospital's  reimbursement  will  not  be  retroactively  decreased 
because  any  certification  is  disallowed. 

8.  The  regulations  should  require  adjudicator  hearings  before  a  certification 
could  be  disallowed  and  ensure  hospital  participation. 

If  certifications  are  to  be  reviewed  and  disallowed,  an  adjudicatory  procedure 
that  will  ensure  fairness  must  be  established.  The  proposed  regulations  provide 
none. 

Moreover,  unless  the  preceding  comment  is  adopted  (or  the  regulations  are 
modified  as  suggested  in  Comment  3),  the  adjudicatory  procedure  must  include 
hospital  participation.  The  physician  involved  would  have  no  direct  financial 
interest  in  the  outcome  of  a  review  of  his  certification.  Only  the  hospital  would. 
It  must  thus  be  permitted  to  participate  in  the  defense  of  the  prescriber's  action. 

9.  The  regulations  should  affirm  the  hospital's  right  to  take  appropriate  disci- 
plinary action  against  any  physician  who  by  his  prescription  practices  causes 
hospital  reimbursement  for  drugs  to  be  less  than  the  hospital's  cost. 

As  has  been  mentioned  frequently  in  these  Comments,  the  proposed  regulations 
place  hospitals  at  the  financial  mercy  of  the  physicians.  If  a  physician  insists  on 
prescribing  trade-name  drugs  despite  a  MAC  limitation,  or  if  a  physician's 
certifications  are  disallowed,  the  hospital  would  bear  the  loss.3  The  only  remedy  a 
hospital  has  is  to  take  disciplinary  action  against  the  physician,  where  warranted. 

The  hospital's  right  to  take  such  a  step  for  such  reasons  is  not  clear  under 
existing  law.  Yet,  if  the  proposed  regulations  should  go  into  effect  in  their  current 
form,  some  method  of  enforcing  compliance  would  be  a  necessary  protection  for 
hospitals.  Ordinarily  hospitals  would  not  seek  authority  to  take  action  against  a 
physician  for  an  action  which  the  physician  might  feel,  and  quite  rightly,  is  in 
the  best  interest  of  his  patient's  care.  But  if  HEW  intends  to  penalize  hospitals 
for  not  enforcing  rules  then  they  must  have  the  power  to  enforce. 

If  HEW  truly  wishes  to  promote  its  policy  of  encouraging  generic-drug  pre- 
scriptions and  at  the  same  time  limit  hospitals'  potential  loss  from  the  acts  of 
physician  prescribers,  it  should  include  in  the  regulations  a  provision  specifically 
authorizing  a  hospital  to  take  appropriate  disciplinary  action  against  a  physician 
who  writes  more  than  a  specified,  but  limited,  number  of  prescriptions  which 
result  in  the  hospital  recovering  less  than  its  cost  of  filling  the  prescriptions  by 
virtue  of  the  operation  of  the  proposed  regulations. 

10.  The  regulations  must  include  specific  standards  to  control  the  determinations 
to  be  made  by  the  Pharmaceutical  Reimbursement  Board. 

The  list  of  drugs  subject  to  MAC  limitations,  and  the  levels  of  those  limitations, 
would  be  determined  by  the  Pharmaceutical  Reimbursement  Board.  These  de- 
cisions are  of  critical  importance  to  the  health  care  system.  But  the  proposed 
Regulations  set  no  standards  to  control  the  determinations  of  the  Board.  They 


8  Unless,  of  course,  the  regulations  had  been  revised  in  the  ways  suggested  above. 
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thus  leave  to  the  unguided  deliberations  of  the  Board  such  major  questions  as 
the  following: 

a.  In  comparing  different  costs  of  a  drug,  how  are  variations  in  quality-control 
procedures  among  manufacturers  to  be  evaluated?  The  Board  presumably  will 
consider  the  costs  only  of  drugs  manufactured  by  houses  that  comply  with  the 
requirements  of  the  Food,  Drug  and  Cosmetics  Act.  But  some  manufacturers 
may  engage  in  quality-control  programs  that  are  more  stringent  than  the  mini- 
mums  required  by  law,  and  such  efforts  may  increase  the  cost  of  their  product. 
A  physician  may  prefer  that  manufacturer's  product  for  that  reason.  The  Board 
should  not  be  permitted  to  set  MAC  limitations  below  the  prices  of  the  manu- 
facturer with  the  most  stringent  qualify  controls. 

b.  Costs  of  drugs  are  affected  by  the  manner  in  which  they  are  packaged. 
Unit-dose  drugs  may  ultimately  lower  costs  by  reducing  waste,  and  they  may 
improve  the  quality  of  care.  But  because  of  the  additional  packaging  cost,  they 
may  be  more  expensive  to  purchase.  As  presently  drafted,  the  regulations  contain 
no  recognition  of  this  problem,  (although  as  discussed  below  in  Comment  14,  the 
proposed  Medicaid  regulations  acknowledge  the  effect  unit-doses  have  on  the 
cost  of  dispensing),  and  the  Board  might  set  MAC  limitations  below  the  prices 
of  unit-dose  versions  of  the  drug.  The  regulations  should  be  amended  to  provide 
that  significant  physicial  variations  for  reasonable  purposes,  (such  as  unit-dose 
packaging)  between  drugs  shall  preclude  them  from  being  considered  multiple- 
source  drugs. 

11.  The  proposed  regulations  should  relieve  hospitals  from  liability  for  defective 
drugs  they  might  unknowingly  purchase  in  an  effort  to  comply  with  the  MAC 
limitations. 

If  the  system  proposed  by  the  Department  is  effective  and  the  physicians 
cooperate  with  it,  it  greatly  increases  hospitals'  participation  in  the  decision  as 
to  what  drug  a  particular  patient  will  be  administered.  If  a  hospital  is  permitted 
by  the  physicians  to  fill  trade-name  prescriptions  with  generic  drugs,  or  if  the 
physician?  should  (as  is  unlikely)  prescribe  by  public  name,  the  hospital  (through 
its  pharmacy  and  a  P  &  T  committee  of  the  medical  staff)  would  have  to  decide 
from  which  manufacturer  it  will  purchase  the  generic  drug.  As  mentioned  above, 
even  if  the  drugs  are  theoretically  equivalent,  manufacturers  are  not. 

At  the  present  time,  physicians  decide  what  manufacturer  to  use  when  they 
prescribe  a  trade-name  drug.  The  proposed  HEW  policy,  however,  contemplates 
that  the  hospital  will  be  making  this  decision — largely  influenced  by  considerations 
of  cost.  And  it  is  possible  that  the  manufacturer  it  chooses  on  this  basis  could 
have  produced  a  defective  batch. 

Moreover,  where  (as  in  the  proposed  Medicaid  regulations)  the  hospital  can 
retain  25  percent  of  the  differential  between  the  acquisition  cost  of  the  drug  and 
the  MAC  limitation,  there  would  be  an  added  incentive  to  purchase  the  lowest 
possible  priced  drug.  This  could  only  increase  the  chance  that  the  hospital  might 
purchase  a  defective  batch. 

By  requiring  hospitals  to  purchase  on  the  basis  of  cost  and  by  forcing  them  to 
play  a  larger  role  in  selecting  a  particular  drug  manufacturer,  the  proposed  regu- 
lations would  greatly  increase  hospitals'  and  physicians'  exposure  to  damage 
actions  for  defective  medication.  Hospitals  are  willing  to  assume  the  responsi- 
bilities for  actions  under  their  control.  But  the  proposed  regulations  would  subject 
them  to  liability  for  conditions  they  cannot  control — the  quality  of  purchased 
medicine.  The  regulations,  therefore,  should  include  a  provision  by  which  Medi- 
care and  Medicaid  will  hold  hospitals  and  the  prescribing  physician  harmless  for 
any  damages  resulting  from  purchase  of  defective  drugs  (so  long  as  the  hospital 
and  physician  did  not  know  and  should  not  have  known  of  the  defect.) 

12.  The  proposed  regulations  should  be  amended  to  afford  hospitals  sufficient 
administrative  remedies. 

The  proposed  regulations  do  not  provide  sufficient  administrative  remedies 
for  hospitals  that  wish  to  challenge  decisions  that  relate  to  reimbursement 
determinations. 

The  proposed  Medicare  regulations  contain  a  provision  for  provider  appeals 
(under  the  provisions  of  Subpart  R)  4  that  is  insufficient,  and  the  Medicaid  regu- 
lations contain  no  such  provision  at  all. 

The  proposed  Medicare  regulations  stipulate  that  a  provider  may  not  appeal 
the  inclusion  of  a  multiple-source  drug  on  the  MAC  listing  or  the  MAC  level 
itself.  The  Department  presumably  contemplates  that  such  objections  be  made  to 


4  Although  beyond  the  scope  of  these  Comments,  it  should  be  noted  that  Subpart  R  itself  is  deficient  in 
several  respects. 
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the  Board  under  the  procedure  set  forth  in  the  proposed  new  Part  19.  But  a  hos- 
pital cannot  be  expected  to  challenge  a  determination  of  the  Board  at  that  time. 
It  it  asked  its  physicians  whether  they  would  accept  the  equivalency  findings  of 
the  Board  with  respect  to  a  particular  drug,  and  a  few  did  not,  should  the  hospital 
be  required  to  challenge  the  determination  then,  before  it  knew  whether  those  few 
dissenters  would  not  ultimately  acquiesce?  Would  not  the  hospital  be  well  advised 
to  avoid  incurring  the  expense  of  a  challenge  until  it  was  absolutely  necessary? 

In  addition,  even  if  all  the  physicians  should  agree  with  the  Board's  determina- 
tion, a  physician  could  subsequently  change  his  mind,  or  a  new  physician  who  did 
not  agree  and  insisted  on  prescribing  a  trade-name  drug  despite  the  MAC  listing 
might  be  added  to  the  medical  staff.  The  hospital  should  not  be  barred  from 
challenging  a  Board  determination  that  becomes  relevant  to  it  because  of  changed 
circumstances. 

Accordingly,  we  recommend  that  §  405.433  (d)  of  the  proposed  Medicare  regu- 
lations be  amended  by  deleting  the  proviso.  To  ensure,  however,  that  a  hospital 
which  does  invoke  the  administrative  appeal  process  before  the  Board  is  not  able 
to  relitigate  the  same  questions  in  an  appeal  from  a  reimbursement  denial,  we 
suggest  replacing  the  existing  exception  with  a  provision  that  a  provider  may  not 
appeal  any  question  which  it  raised  before  the  Board  pursuant  to  proposed 
§  19.5  and  §  19.6.  Also,  we  urge  that  the  Medicaid  regulations  require  the  states 
to  provide  an  appeal  process  like  that  provided  for  Medicare  reimbursements. 

13.  The  Department  has  not  considered  whether  the  proposed  regulations  would 
result  in  significant  savings. 

The  Department  estimates  that  the  proposed  policy  could  reduce  the  cost  of 
multiple-source  drugs  by  22-36  percent,  for  a  total  prescription  drug  saving  of 
5-8  percent.  The  basis  of  this  estimate  is  unclear.  However,  even  if  valid,  it  is 
not  clear  that  the  net  savings,  after  entering  into  the  calculation  the  costs  that 
would  be  added  by  the  proposal,  would  be  significant. 

As  described  above,  the  proposal  would  require  hospitals  to  verify  each  trade- 
name prescription  to  ascertain  whether  the  physician  would  accept  a  generic  drug 
or  whether  he  neglected  to  give  the  required  certification.  This  will  impose  sub- 
stantially additional  administrative  burdens  and  probably  require  employment  of 
additional  personnel. 

In  addition,  a  substantial  amount  of  time  will  be  necessary  to  determine  from 
what  company  and  at  what  price  multiple-source  drugs  should  be  purchased. 
This,  too,  will  impose  the  requirement  of  hiring  additional  personnel.5 

Moreover,  the  proposed  regulation  would  seem  to  require  that  each  patient's 
bill  contain  an  itemized  list  of  each  drug  administered.  Even  hospitals  which 
operate  computerized  billing  systems,  which  itemize  all  services  rendered,  would 
find  it  prohibitively  expensive  to  add  the  computer  capability  necessary  to 
itemize  drugs  administered.  Indeed,  in  some  instances  hospitals  have  examined, 
before  they  converted  to  a  computerized  billing  system,  the  added  cost  of  itemizing 
the  drug  component  of  the  billing,  and  determined  that  it  was  too  expensive.6 

Finally,  the  proposed  regulations  would  entail  increased  administration  costs. 
The  FDA  would  have  to  make  bioequivalency  findings;  the  Pharmaceutical 
Reimbursement  Board  would  have  to  make  MAC  determinations;  and  fiscal 
intermediaries  would  have  increased  audit  expenses. 

It  should  be  noted  that  the  greater  the  cost-savings  the  Department  believes 
will  be  realized  by  the  proposal,  the  greater  will  be  the  additional  costs  incurred  by 
hospitals.  Savings  are  possible  only  where,  as  discussed,  present  formulary  systems 
are  not  sufficiently  effective.  When  they  are  not  effective  it  is  because  of  physician 
resistance.  Yet  that  physician  resistance  will  require  the  hospitals  to  incur  the 
additional  costs  described  above  to  attempt  to  persuade  the  prescriber  to  accept  a 
generic  drug  (Comment  5). 

Moreover,  even  where  physicians  currently  are  contributing  to  the  effective 
operation  of  a  formulary  system,  the  proposal  would  increase  costs — for  instance, 
to  provide  itemized  billing  and  for  increased  administrative  and  audit  functions — 
without  yielding  any  savings. 

Thus,  the  additional  costs  may  well  offset  any  savings  that  would  actually 
result,  particularly  where  physician  resistance  makes  it  unlikely  that  the  program 
will  result  in  substantially  increased  generic-drug  prescriptions. 


*  The  possibility  of  the  proposed  regulations  imposing  burdensome  administrative  requirements  like  those 
described  in  the  text  is  recognized  in  the  explanation  of  the  proposed  Medicare  regulations,  39  Fed.  Reg.  3219. 

•  While,  of  course,  hospital  pharmacies  maintain  records  of  each  patient's  prescriptions,  with  rare  excep- 
tions these  are  maintained  in  non-computerized  form.  To  transfer  that  information  to  each  patient's  bill 
requires  substantial  additional  manpower  and  computer  capability. 
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It  is  significant  to  note  that  the  Secretary  is  aware  of  the  fact  that  the  proposed 
policy  may  not  effect  significant  savings.  In  his  explanation  of  the  proposed  new 
45  C.F.R.  Part  19,  he  reveals  that  the  Department  "will  conduct  appropriate 
studies  of  the  economic  aspects  and  cost  effectiveness  of  the  proposed  policies." 
(39  Fed.  Reg.  40303,  emphasis  added.)  Such  a  study  is  essential  and  should  have 
been  conducted  in  depth  before  issuance  of  the  proposed  regulations,  with  the 
results  made  available  for  comment. 

Indeed,  the  promulgation  of  the  Medicaid  and  Medicare  proposed  regulations 
on  November  27,  1974,  and  January  20,  1975,  may  have  violated  the  terms  of 
Executive  Order  11821,  39  Fed.  Reg.  41501.  That  Order  (signed  on  November  27, 
1974)  and  the  implementing  OMB  Circular  No.  A-107,  provide  that  major  pro- 
posals for  regulations  shall  not  be  promulgated  without  a  certification  that  the 
cost  aspects  have  already  been  considered  and  that  the  agency  promulgating  the 
proposed  regulations  has  determined  they  will  not  be  inflationary.  Neither  the 
Medicare  nor  Medicaid  proposal  contains  any  such  statement — despite  the  fact 
that  the  Secretary  has  revealed  his  own  uncertainty  as  to  whether  the  proposed 
system  will  not  in  fact  raise  the  costs  of  hospital  care. 

14.  The  Medicare  and  Medicaid  proposed  regulations  contain  several  unex- 
plained inconsistencies  that  seem  to  serve  no  policy  purpose  but  which  would  only 
increase  administrative  confusion. 

There  are  a  number  of  instances  in  which  the  Medicare  and  Medicaid  proposals 
vary.  These  apparently  are  not  based  on  any  policy  differences,  but  result  from 
inevitable  administrative  factors.  The  provisions  should  be  homogenized  both  to 
avoid  unnecessary  administrative  confusion  and  to  improve  the  program  substan- 
tively. Some  of  these  have  already  been  noted  in  the  comments  above : 

(a)  Medicare  provides  for  administrative  appeal;  Medicaid  does  not  (Comment 
8); 

(b)  Medicaid  requires  the  physician  only  to  certify  that  a  prescribed  trade- 
name drug  is  medically  indicated;  Medicare  apparently  requires,  in  addition,  an 
explanation  of  the  justification  (Comment  6). 

There  are  other  variations  which  particularly  should  be  noted: 

(c)  Medicaid  recognizes  that  the  dispensing  fee  may  be  affected  by  a  unit-dose 
system  (§  250.30(b)  (2)  (i)  (b)).  Medicare  contains  no  such  explicit  recognition. 

(d)  Medicaid  uses  the  concept  of  "actual  acquisition  cost",  Medicare  that  of 
"actual  cost"  and  the  amount  which  would  be  paid  by  the  "prudent  and  cost- 
conscious  provider."  7 

(e)  Medicare  ensures  that  a  new  or  amended  MAC  determination  would  not  be 
applied  retroactively  (§  405.433(b)  (ii)) ;  Medicaid  contains  no  such  provision, 
which,  of  course,  is  essential. 

15.  The  circumstances  under  which  the  25  percent  retention  would  be  available 
are  unclear. 

The  introduction  to  the  promulgation  of  the  proposed  45  C.F.R.  Part  19 
indicates  that  the  25  percent  incentive  payment  is  available  in  all  "non-institu- 
tional settings"  (39  Fed.  Reg.  40303).  The  actual  terms  of  the  proposed  Part  19, 
however,  provide  that  the  25  percent  retention  would  be  available  if  the  drug  is 
provided  "on  an  outpatient  basis"  (§  19.3(b)),  regardless  of  whether  or  not  in  an 
institutional  setting  and  regardless  of  whether  the  patient  is  under  Medicare  or 
Medicaid.  But  the  Medicare  proposal  contains  no  such  provision,  and  the  Medi- 
caid one  seems  to  provide  the  payment  for  all  providers — whether  institutional 
or  not,  and  whether  out-patient  or  not.  The  proposed  applicability  of  the  retention, 
therefore,  is  unclear. 

The  Council  of  Community  Hospitals  strongly  urges  HEW  to  take  these  com- 
ments into  account  prior  to  the  promulgation  of  regulations.  We  are  prepared  to 
assist  you  in  every  possible  way  in  appropriately  amending  the  regulations. 

Respectfully  submitted. 

John  F.  Horty, 

President, 

Mr.  Rostenkowski.  Thank  you  very  much,  Doctor,  and  Sister. 
Dr.  Livingstone,  Dr.  Beddingfield,  Dr.  Taylor,  Dr.  McDevitt. 


7  It  is  debatable  how  this  difference — and  the  fact  that  the  25  percent  incentive  retention  is  available  onlv 
for  Medicaid  patients— is  consistent  with  45  C.F.R.  §  250.30 (b)(l)(i). 
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A  PANEL  OP  PHYSICIAN  ORGANIZATION  WITNESSES  CONSISTING 
OP  ERNEST  T.  LIVINGSTONE,  M.D.,  CHAIRMAN,  EDGAR  T.  BED- 
DINGPIELD,  JR.,  M.D.,  VICE  CHAIRMAN,  AND  HARRY  PETERSON, 
SECRETARY,  COUNCIL  ON  LEGISLATION,  AMERICAN  MEDICAL 
ASSOCIATION;  JOHN  C.  TAYLOR,  D.O.,  CHAIRMAN,  COUNCIL  ON 
PEDERAL  HEALTH  PROGRAMS;  AND  PRANK  J.  McDEVITT,  D.O., 
CHAIRMAN,  COMMITTEE  ON  MEDICAL  ECONOMICS,  AMERICAN 
OSTEOPATHIC  ASSOCIATION 

Mr.  Rostenkowski.  Welcome,  gentleman,  to  the  committee.  I  am 
looking  forward  to  your  testimony. 
Dr.  Livingstone,  you  may  begin. 

Before  addressing  yourself  to  the  committee,  would  you  identify 
yourself,  please. 

STATEMENT  OP  ERNEST  T.  LIVINGSTONE,  M.D. 

Dr.  Livingstone.  I  am  Ernest  T.  Livingstone,  of  Portland,  Oreg., 
and  with  me  is  Dr.  Edgar  Beddingfieid,  of  Wilson,  N.C.,  Also  with  us 
is  Mr.  Harry  Peterson,  a  member  of  the  AMA  staff  and  secretary  of 
our  council  on  legislation. 

Our  colleagues,  Dr.  Taylor  and  Dr.  McDevitt,  I  assume  will  intro- 
duce themselves  during  their  presentation. 

The  American  Medical  Association  is  pleased  to  have  this  opportu- 
nity to  participate  in  these  hearings  which  are  designed  to  review 
actions  of  the  Social  Security  Administration  and  HEW  in  administer- 
ing certain  authority  under  the  medicare  law. 

I  would  ask  that  our  full  statement  be  submitted. 

Mr.  Rostenkowski.  Without  objection  your  entire  statement  will 
be  printed  in  the  record. 

Dr.  Livingstone.  Prior  to  presenting  our  specific  comments  on 
these  regulations  we  call  your  attention  to  a  general  feeling  of  futility 
concerning  action  felt  by  the  public  as  a  whole,  but  especially  by 
groups  subject  to,  and  particularly  affected  by,  Federal  regulation. 

We  are  able  to  identify  clearly  among  our  own  professional  asso- 
ciates, as  well  as  having  had  similar  experiences  ourselves,  an  attitude 
often  of  exasperation,  consternation,  and  indignation  directed  toward 
the  bureaucratic  administration  of  Government  programs. 

The  role  of  the  executive  branch  is  an  integral  and  vital  part  of 
our  system  of  government.  After  the  Congress  has  considered  and 
passed  bills,  the  necessary  administration  of  legislation,  often  affecting 
the  affairs  of  millions  of  persons,  is  entrusted  to  the  various  agencies 
and  bureaus  of  the  executive.  I  say  "en trusted"  because  it  becomes 
their  duty  to  interpret  and  execute  faithfully  the  legislation  and  to 
carry  out  the  intent  of  the  Congress. 

Generally,  this  requires  the  issuance  of  administrative  regula- 
tions— the  "grout"  which,  expanding  upon  specific  directives  in  the 
legislation,  fills  in  gaps  in  its  substantive  provisions. 

It  is  during  this  filling  in  process  that  serious  problems,  as  recog- 
nized by  many  of  the  groups  regulated,  arise.  With  increasing  fre- 
quency the  filling  in  by  administrative  regulation  expands  upon  or 
subverts  the  very  intent  of  Congress,  the  congressioually  perceived 
reasons  for  enacting  the  enabling  statute.  Thus,  the  regulations,  having 
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the  force  and  effect  of  law,  become  of  equal  significance  with  the 
congressional  expressions.  Perhaps  even  more  so,  because  regulations, 
which  are  often  extremely  complex  and  detailed,  are  spewed  forth 
through  the  Federal  Register  on  a  daily  basis.  Last  year  alone,  for 
example,  the  Register  carried  almost  46,000  pages  of  single-spaced 
fine  print. 

We  trust  then,  that  in  your  examination  of  the  regulations  under 
investigation,  substantive  issues  will  be  carefully  scrutinized. 

We  recommend  also  that  the  regulatory  process  itself,  concededly 
necessary  given  the  enacting  statutes,  should  also  come  under  scrutiny 
and  examination. 

Utilization  review  procedures  for  hospitals  and  skilled  nursing  facil- 
ities, as  conditions  for  participation  in  the  medicare  program  (39  F.R. 
41604-41608,  Nov.  29,  1974). 

These  regulations,  which  were  published  as  final  regulations  on 
November  29,  1974,  stem  from  regulations  which  were  initially  pro- 
posed on  January  9,  1974. 

In  early  1974,  the  AM  A  submitted  extensive  comments  on  the 
proposed  regulations  issued  by  medicare  and  those  issued  by  medicaid. 
The  proposed  regulations  claimed  to  be  based  on  authority  granted 
by,  respectively,  sections  237  and  207  of  Public  Law  92-603. 

Although  the  present  hearings  deal  specifically  with  medicare  regu- 
lations, it  is  necessary  at  this  point  to  digress  for  a  moment  and  to 
explain,  as  to  utilization  review,  the  importance  of  the  medicaid 
regulations. 

Public  Law  92-603,  section  207,  amended  the  medicaid  provisions 
of  the  Social  Security  Act  by  adding  section  1903(g).  This  provision 
provides,  in  part,  that  after  an  individual  has  received  care  for  60 
days  the  Secretary  of  HEW  may  reduce  Federal  payments  to  the 
State:  "Unless  the  State  *  *  *  makes  a  showing  satisfactory  to  the 
Secretary  that,  with  respect  to  *  *  *  amounts  paid  for  inpatient 
hospital  services  *  *  *  there  is  in  operation  in  the  State  an  effective 
program  of  control  over  utilization  of  such  services;  such  a  showing 
must  include  evidence  that" — and  now  skipping  down  to  paragraph 
C — "such  State  has  in  effect  a  continuous  program  *  *  *  pursuant 
to  section  1902(a)  (30)  whereby  the  necessity  for  admission  and  con- 
tinued stay  of  each  patient  in  such  institution  is  periodically  reviewed 
and  evaluated  *  *  *  ." 

The  Medicaid  provision  clearly  indicates  that  Congress  intended 
that  a  plan  of  review  be  established,  but  that  this  plan  be  established 
by  a  State,  and  it  be  approved  b}^  the  Secretary  of  HEW. 

However,  Public  Law  92-603  also  included  section  237  which 
amended  section  1861  (k)  of  title  XVIII — medicare.  It  was  required 
that  medicaid  should  adopt  the  same  utilization  review  procedures 
applicable  to  medicare,  since  medicaid  then  would  conform  to  the 
generally  higher  standards  extant  in  medicare.  Section  237  also 
contained  a  provision  for  a  State  agency  to  have  the  opportunity  to 
demonstrate  to  the  Secretary  that  its  review  procedures  for  medicaid 
are  "superior  in  their  effectiveness"  whereupon  the  Secretary  could 
waive  medicare  requirements  and  allow  these  special  procedures  in 
that  State.  Section  237  then  amended  medicare  review  procedures 
to  recognize  instances  in  which  medicaid  procedures  were  deemed  to  be 
superior:  "If  the  Secretary  determines  that  the  utilization  review 
procedures  established  pursuant  to  title  XIX — medicaid — are  superior 
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in  their  effectiveness  to  the  procedures  required  under  this  section, 
he  may,  to  the  extent  that  he  deems  it  appropriate,  require  *  *  *  that 
the  procedures  established  pursuant  to  *  *  *  [Medicaid]  *  *  *  be 
utilized  instead  of  the  procedures  required  by  this  section." 

The  Senate  report  on  section  237  clearly  indicates  that  Congress 
intended,  as  to  the  latter  provision,  a  comparison  of  two  different 
review  procedures  before  a  decision  was  made  as  to  which  would  be 
selected.  It  contemplated  that  in  some  States  medicaid  review  might 
be  superior  to  medicare  and  therefore  should  be  used.  By  the  same 
analysis,  it  would  readily  appear  that  the  finding  could  be  to  the 
contrary. 

However,  the  Secretary,  interpreting  the  sections  of  Public  Law 
92-603  as  he  saw  fit,  published  final  utilization  review  regulations 
on  November  29,  1974.  One  set  of  regulations,  issued  by  medicaid, 
established  a  complex,  mandatory  utilization  review  process  in  all 
States,  irrespective  of  any  State's  earlier  program  previously  approved 
by  the  Secretary.  Among  other  items,  the  medicaid  regulations 
required  a  review  within  24  hours  of  admission  of  all  patients. 

On  the  same  day  the  Secretary,  through  issuance  of  medicare 
regulations  in  the  same  issue  of  the  Federal  Register,  facilely  deter- 
mined, in  comments  accompanying  the  regulations,  that  the  medicaid 
regulations:  "published  on  this  date  in  this  edition  of  the  Federal 
Register,  are  superior  to  the  requirements  otherwise  applicable 
under  section  1861  (k)  of  the  act.  Accordingly,  these  requirements  are 
incorporated  as  utilization  review  requirements  of  the  medicare 
program." 

Mr.  Chairman,  ignoring  the  mandate  of  the  Congress  that  medicaid 
regulations  should  meet  the  basic  medicare  review  requirements,  the 
Secretary  leaped  over  this  hurdle  and  in  one  fell  swoop  published  a 
new  set  of  regulations  for  medicaid,  found  them  to  be  "superior," 
and  thereupon  made  them  applicable  to  medicare,  thus  requiring  total 
compliance  in  both  Federal  programs.  The  avowed  object  to  this  "de- 
termination" was  to  reduce  costs. 

At  this  point,  Mr.  Chairman,  I  should  go  back  chronologically 
again  to  the  original  January  1974  publication.  At  that  time  the 
regulations  not  only  embraced  the  concepts  in  the  current  regulations, 
but  then  within  the  "superiority"  doctrine  was  included  a  system  of 
preadmission  certification.  Under  that  system  each  elective  admission 
would  have  to  be  reviewed  by  a  committee  in  advance  of  the  patient 
being  admitted  to  the  hospital.  Failure  of  certification  would  result  in 
medicare/medicaid  nonpa}rment.  The  proposal  came  under  heavy 
attack  as  a  barrier  to  health  care  for  the  elderly  and  the  indigent.  This 
"superior"  plan  produced  an  avalanche  of  critical  indignation  and 
objection — some  5,700  formal  objections  in  direct  comments  submitted 
to  HEW  on  the  regulations  alone.  Accompanying  this  outpouring  also 
was  the  threat  of  litigation. 

The  American  Medical  Association  objected  vigorously,  stressing 
the  lack  of  statutory  foundation  for  the  imposition  of  this  plan,  its 
impracticability  and  the  hardship  it  would  foster  on  program  bene- 
ficiaries. As  this  committee  knows,  the  Department  recanted  and 
withdrew  the  preadmission  requirement. 

A  procedural  aspect  at  this  point  of  publication  of  regulations  should 
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also  be  scrutinized.  Because  major  attention  was  then  focused  on  the 
preadmission  certification  requirements,  and  since  the  Secretary  had 
announced  withdrawal  of  such  pivotal  requirements,  our  association 
had  requested  that  any  modification  of  those  regulations  should  be 
republished  as  proposed  rules,  so  that  adequate  opportunity  would  be 
afforded  parties  to  comment.  Since  this  procedure  was  not  followed, 
the  Department  did  not  have  the  benefit  of  all  the  informative  com- 
ments it  would  have  otherwise  received.  Final  regulations  were  pub- 
lished in  November  to  be  effective  February  1,  1975. 

The  AMA  supports  the  concept  of  cost  containment  of  Federal 
expenditures  for  health  care.  However,  Congress  in  passing  the 
medicare  programs  provided  for  specified  health  care  benefits  to  be 
available  to  the  elderly  and  the  disabled.  Accordingly,  it  is  not  for  the 
administrator  of  the  program  arbitrarily  to  cut  costs  in  derogation  of 
statutory  provisions.  Particularly  should  be  be  restrained  from  any 
such  arbitrary  action  when  it  results  in  a  denial  of  benefits  intended 
by  the  Congress  to  be  readily  available  to  beneficiaries. 

Because  of  concerns  over  violation  by  the  Department  of  HEW  of 
rights  of  medicare/medicaid  beneficiaries  and  rights  inherent  in  the 
physician/patient  relationship,  it  became  necessary  to  resort  to  the 
courts.  Suit  was  filed  by  the  AMA,  individual  physicians  and  members, 
and  patients — both  medicare  and  medicaid  beneficiaries  and  non- 
beneficiaries — seeking  judicial  review  of,  and  relief  from,  the  oppressive 
administrative  actions.  This  is  the  first  time  in  its  128-year  history 
the  AMA  has  sued  HEW. 

And  you  have  heard  earlier  today  about  other  suits  filed  by  other 
organizations. 

Summarizing  certain  sections  of  the  complaint  filed  on  February  20, 
1975,  we  sought  a  declaratory  judgment  that  the  regulations  promul- 
gated by  the  Secretary  on  November  29,  1974,  are  unlawful  on  the 
ground  that  those  regulations:  (a)  violate  the  constitutional  rights  of 
plaintiffs ;  (b)  are  inconsistent  with  the  Social  Security  Act  and  exceed 
the  authority  granted  to  defendant  by  that  act;  and  (c)  were  promul- 
gated by  the  Secretary  in  violation  of  the  Administrative  Procedure 
Act  and  the  Constitution  of  the  United  States. 

Plaintiffs  sought  a  temporary  and  a  permanent  injunction  restrain- 
ing the  Secretary  from  implementing  or  enforcing  the  regulations. 
^  It  was  charged  that  the  regulations  unlawfully  interfere  with  the 
rights  of  licensed  physicians  to  practice  their  profession  in  accordance 
with  their  best  medical  judgment  and  with  the  rights  of  patients  to  be 
hospitalized  in  accordance  with  such  judgment. 

The  complaint  asserts  that  the  interference  with  the  rights  of 
physicians  to  practice  medicine  and  the  rights  of  patients  to  receive 
medical  treatment  in  accordance  with  the  best  professional  judgment 
of  their  attending  physicians  is  in  violation  of  the  first,  fifth,  and  ninth 
amendments  to  the  Constitution  of  the  United  States. 

Following  a  hearing  on  the  application  for  preliminary  injunction, 
and  the  filing  of  extensive  briefs  and  motions,  the  matter  came  before 
the  court  again  on  May  27,  1975.  The  court  at  that  time  ruled  on  the 
motion  for  a  preliminary  injunction  pending  final  disposition  of  the 
case.  The  court,  in  delivering  a  lengthy  opinion,  granted  the  pre- 
liminary injunction. 


140 


In  its  decision  the  court  stated: 

On  several  occasions  during  the  pendency  of  these  proceedings,  it  regards  this 
case  critically  important  to  patients  and  physicians  throughout  the  country,  as 
well  as  to  the  Secretary,  who  seeks  to  limit  the  increasing  costs  of  Federal  health 
insurance.  The  court  has,  therefore,  proceeded  deliberately,  with  the  benefit  of 
extensive  written  and  oral  presentations  by  the  attorneys  for  the  plaintiffs  and 
the  defendant. 

After  ruling  on  technical  objections  to  maintenance  of  the  suit,  the 
court  discussed  additional  matters.  It  stated: 

There  is  no  indication  that  an  over-65  indigent  recipient  of  medicare  or  medicaid, 
if  not  admitted  under  these  programs,  could  otherwise  pay  for  the  hospitalization 
prescribed  by  the  attending  doctor.  If  a  patient  who  cannot  pay  cannot,  as  a 
result  of  the  regulations,  be  hospitalized  when  diagnosis  is  unclear,  the  potential 
injury  to  the  patient's  health  may  be  irreparable. 

Continuing  the  court  said : 

Against  the  potential  injury  to  health  that  may  result  from  a  decision  by  an 
attending  physician  faced  with  24-hour  review  not  to  admit  a  patient,  the  Secre- 
tary would  balance  the  public  interest  in  the  cost  savings  that  the  regulations  are 
designed  to  produce. 

One  difficulty  with  this  argument  is  that  it  assumes  the  validity  of  the  regula- 
tions, for  if  ultimately  they  are  declared  invalid  after  the  effective  date  and  a 
prehminary  injunction  has  not  issued,  the  Secretary  will  actually  have  incurred 
expense  in  enforcing  the  regulations,  and  the  hospitals  will  have  implemented  un- 
lawful review  plans  to  the  detriment  of  themselves  and  the  health  of  patients  who 
are  not  admitted  as  a  result  of  these  plans. 

The  testimony  establishing  the  potential  of  irreparable  injury  to  patients,  if  a 
prehminary  injunction  does  not  issue,  suggests  a  likelihood  of  success  on  the 
merits,  quite  apart  from  plaintiffs'  principal  constitutional  argument,  sufficient 
to  warrant  the  exercise  of  this  court's  equity  power. 

Under  section  1902(a) (19)  of  the  Social  Security  Act,  a  medicaid 
plan  for  medical  assistance  must — 

provide  such  safeguards  as  may  be  necessary  to  assure  that  eligibility  for  care  and 
services  under  the  plan  will  be  determined,  and  such  care  and  services  will  be  pro- 
vided in  a  manner  consistent  with  simplicity  of  administration  and  the  best 
interests  of  the  recipients. 

If  the  effect  of  24-hour  admission  review,  which  was  promulgated 
under  the  medicaid  program,  is,  as  the  physician  plaintiffs  testified,  to 
keep  patients  in  need  of  hospitalization  out  of  the  hospital,  the  plan 
can  be  "in  the  best  interests  of  the  recipients,"  or  therefore,  consistent 
with  section  139a(a)(19). 

While  section  1861  (k)  of  the  Social  Security  Act^  42  LJ.S.C. 
1395x(k),  appears  to  confer  upon  the  Secretary  authority  to  incor- 
porate into  the  medicare  program  review  procedures  established  under 
medicaid,  section  1861  (k)  cannot  confer  authority  to  incorporate  an 
invalid  medicaid  review  plan,  that  is  to  say,  a  review  plan  inconsistent 
with  the  "best  interests  of  the  recipients"  under  42  U.S.C.  1396a 
(a)  (19).  Moreover,  medicare  section  1801  of  the  Social  Security  Act, 
42  U.S.C.  1395,  provides  that: 

Nothing  in  this  subchapter  shall  be  construed  to  authorize  any  Federal  officer 
or  employee  to  exercise  any  supervision  or  control  over  the  practice  of  medicine  or 
the  manner  in  which  medical  services  are  provided  *  *  *. 

If  the  regulations  do,  in  fact,  produce  decisions  by  doctors  not  to 
admit,  the  Secretary  by  promulgating  them  has  "exercised  *  *  *  super- 
vision or  control  over  the  practice  of  medicine." 
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These  same  considerations  raise  a  serious  question  of  whether  the  regulations 
are  "reasonably  related  to  the  purposes  of  the  enabling  legislation  under  which 
[they  were]  promulgated  *  *  *." 

Quite  clearly,  one  of  the  principal  purposes  of  the  regulations  is  to  reduce 
rapidly  rising  costs  of  Federal  health  insurance.  Equally  clearly,  however,  the 
larger  purpose  of  the  medicare  and  medicaid  programs,  i.e.,  the  enabling  legisla- 
tion, is  the  delivery  of  medical  services  to  those  otherwise  unable  to  obtain  them. 
If  24-hour  review  of  admissions  frustrates  reasonable  judgment  regarding  the 
medical  necessity  of  hospital  admissions  because  of  an  insufficient  period  for  ade- 
quate testing,  or  committee  composition  of  persons  who  are  not  doctors  or  of 
doctors  who  have  had  no  personal  contact  with  the  medicare  or  medicaid  patient 
seeking  admission,  or  if  patients  requiring  hospitalization  are  prevented  from 
obtaining  it,  this  larger  goal  is  thwarted  *  *  * 

Mr.  Chairman,  the  matter  continues  under  jurisdiction  of  the  Fed- 
eral court.  Motions  for  summaiy  judgment  are  pending  and  the  case 
remains  for  final  decision. 

Before  turning  to  the  next  regulation,  one  final  observation  is  per- 
tinent. Our  system  of  Government  does  provide  for  checks  and  bal- 
ances. One  of  these  checks  is  provided  through  challenges  in  the  court 
for  wrongful  assertion  of  authority.  However,  litigation  is  expensive. 
The  court  in  the  above  opinion  referred  to  the  effective  denial  to 
patients  of  health  services  if  medicare  benefits  were  denied  through 
invalid  regulations.  We  would  also  suggest  that  effective  denial  of 
benefits  can  result  where  corrective  litigation  cannot  readily  and 
feasibly  be  pursued  against  invalid  and  objectionable  regulations. 
Because  of  the  cost  and  impracticality  of  challenge,  many  adminis- 
trative rules  escape  review  in  the  courts,  and  individuals  of  necessity 
acquiesce  in  abiding  with  the  rule.  Thus  it  is  imperative  that  close 
scrutiny  over  program  administration  be  maintained.  Your  hearings 
can  serve  well  to  accomplish  this  beneficial  objective. 

Concerning  other  regulations  under  }~our  consideration  today,  Dr. 
Beddingfield  will  continue  with  our  presentation. 

Mr.  feosTENEiowsKi.  Dr.  Beddingfield? 

STATEMENT  OF  EDGAR  T.  BEDDINGFIELD,  JR.,  M.D. 

Dr.  Beddingfield.  Mr,  Chairman,  my  portion  of  the  testimony 
will  address  itself  first  to  section  224,  the  regulation  dealing  with 
recognition  of  prevailing  charge  increases  for  physicians  and  certain 
other  services,  based  on  economic  indexes. 

^  Public  Law  92-603  became  effective  on  October  30,  1972.  One  sec- 
tion of  the  statute,  section  224(a),  amended  section  1842(b)(3)  of  the 
Social  Security  Act  by  adding  the  following: 

No  charge  may  be  determined  to  be  reasonable  in  the  case  of  bills  submitted 
or  requests  for  pajmient  made  under  this  part  after  December  31,  1970,  if  it 
exceeds  the  higher  of  (i)  the  prevailing  charge  recognized  by  the  carrier  and  found 
acceptable  by  the  Secretaiy  for  similar  services  in  the  same  locality  in  adminis- 
tering this  part  on  December  31,  1970,  or  (ii)  the  statistical  data  and  methodology 
acceptable  to  the  Secretary,  would  cover  75  percent  of  the  customary  charges 
made  for  similar  services  in  the  same  locality  during  the  last  preceding  calendar 
year  elapsing  prior  to  the  start  of  the  fiscal  year  in  which  the  bill  is  submitted  or 
the  request  for  payment  is  made.  In  the  case  of  physician  services  the  prevailing 
charge  level  determined  for  purposes  of  clause  (ii)  of  the  preceding  sentence  for 
any  fiscal  year  beginning  after  June  30,  1973,  may  not  exceed  (in  the  aggregate) 
the  level  determined  under  such  clause  for  the  fiscal  year  ending  June  30,  1973, 
except  to  the  extent  that  the  Secretary  finds,  on  the  basis  of  appropriate  economic 
index  data,  that  such  higher  level  is  justified  by  economic  changes. 
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On  April  14,  1975,  almost  2%  years  following  enactment,  the 
Secretary  issued  proposed  regulations  which,  in  the  comments  ac- 
companying them,  were  purported  to  be  based  on  the  above  section  of 
Public  Law  92-603. 

While  the  proposed  regulations  were  issued  under  the  medicare 
provisions,  in  effect  the  Secretary  was  promulgating  restrictions  which 
would  affect  the  level  of  reimbursement  for  physician  services  provided 
not  only  under  medicare,  but  also  under  medicaid  and  the  maternal  and 
child  health  programs.  The  AM  A  determined  there  was  the  need  for 
intensive  analysis  of  the  proposed  regulations,  for  evaluation  of  the 
impact  upon  medicare  and  medicaid  beneficiaries  and  providers,  for 
clarification  of  the  intention  of  the  Secretary's  proposals,  and  for  dis- 
semination of  the  proposed  regulations  to  State  and  county  medical 
societies  for  their  consideration.  Therefore,  on  May  1,  1975,  the 
AMA  requested  both  the  Commissioner  of  social  security  and  the 
Secretary  to  grant  an  extension  of  the  time  for  comments  of  60  days 
beyond  the  general  30-day  period. 

This  extension  request  appeared  reasonable  in  view  of  the  signifi- 
cance of  the  proposed  regulation  and  considering  that  only  30  days 
were  allowed  for  comment  on  a  proposal  which  apparently  took  nearly 
2K  years  to  write.  Our  concern  was  also  based  upon  the  broad  impact 
the  regulations  could  have  on  the  continued  availability  of  health-care 
services  under  these  programs.  However,  our  request  for  the  extension 
was  not  granted,  and,  to  illustrate  the  frustration  felt  by  many  with 
respect  to  the  regulatory  process,  I  point  out  that  this  request  remained 
onanswered,  and  was  not  denied,  until  the  very  last  day  to  submit 
cumments. 

As  can  be  seen  from  a  reading  of  the  cited  section  of  law  above,  the 
crux  of  the  matter  is  premised  upon  the  requirement  that,  beginning  in 
fiscal  year  1974,  increases  in  the  prevailing  charge  levels  of  physicians 
are  to  be  limited  by  an  economic  index  established  by  the  Secretary. 
However,  the  proposed  regulations  only  stated,  insofar  as  composition 
of  the  index  is  concerned,  that  the  economic  index  data  must  demon- 
strate that  such  higher  prevailing  charge  level  is  justified  by:  (1) 
Changes  in  general  earnings  levels  of  workers  that  are  attributable  to 
factors  other  than  increases  in  their  productivity;  and  (2)  changes  in 
expenses  of  the  kind  incurred  by  physicians  in  office  practice^  The 
office  expense  component  and  the  earnings  component  of  such  index 
shall  be  given  the  relative  weights  shown  in  data  on  self-employed 
physicians'  gross  income. 

However,  an  explanation  of  what  components  would  comprise  the 
index,  and  how  the  index  would  operate,  was  totally  lacking  in  the 
proposed  regulations.  An  example  was  given  in  the  proposed  regula- 
tions, illustrating  relative  weights  which  might  be  attributed  to  the 
office  expense  and  earnings  components.  Then  followed,  iu  the  example, 
calculations  based  upon  hypothetical  factors  of  only  depictive, 
methodological  value  indicating  how  a  cumulative  economic  index 
based  on  subindices  might  be  ascertained.  The  example  to  which  the 
proposed  regulations  referred  was  itself  taken  from  the  House  report 
accompanying  section  224  of  Public  Law  92-603,  and  was  also  used  in 
the  Senate  report.  In  both  these  reports  the  formula — as  used  in  the 
proposed  regulations  was  specifically  referred  to  as  an  example  of  how 
an  index  might  operate. 
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We  could  not  believe  that  a  formula  used  by  Congress  as  an  example 
should  necessarily  be  the  only  formula  finally  adopted,  or  that  the 
advocac}^  of  such  a  formula,  if  determined  to  be  the  proper  one,  would 
be  attempted  by  means  of  an  innocuous  example  in  the  proposed 
regulations. 

On  the  other  hand,  we  anticipated  and  expected  a  proposal  for  an 
index  to  be  a  clear,  concise,  and  definitive  explanation  of  a  method  so 
that  appropriate  consideration  of  the  proposal  could  be  made.  In 
the  House  and  Senate  reports,  it  is  contemplated  that  both  initially 
and  over  the  long  run,  the  most  refined  indexes  that  can  be  developed 
would  be  used  by  the  Secretary. 

In  the  introductory  discourse  preceding  the  formal  language  of  the 
proposed  regulation,  it  is  stated  that  the  proposed  amendments 
provide  that  any  recognition  of  a  prevailing  charge  increase  for  a 
physician's  services  in  a  locality  will  be  limited  by  an  appropriate 
national  economic  index  so  that  medicare  reimbursement  will  not 
recognize  without  limitation  whatever  increase  in  charges  is  estab- 
lished in  a  locality.  Continuing,  it  is  stated:  Recognition  of  charge 
increases  would  be  limited  to  rates  that  economic  data  indicate  would 
be  fair  to  all  concerned  and  follow,  rather  than  lead,  any  inflationary 
trends. 

We  could  find  no  justification  in  either  the  law  or  its  legislative 
history  for  the  creation  and  imposition  of  a  national  economic  index. 
A  reading  of  the  Senate  report  required  the  conclusion  that  any  index 
was  to  be  an  area  index,  to  be  applied  in  each  locality.  We  also  ques- 
tioned the  application  of  an  index  on  a  procedure-by-procedure  basis, 
as  proposed  in  the  regulations,  contrary  to  the  Senate  report.  We 
pointed  out  that  application  of  an  index  on  a  procedure-by-procedure 
approach  was  more  restrictive  than  application  in  the  aggregate. 
Moreover,  the  statement  that  increases  were  to  be  fair  to  all  concerned 
and  follow,  rather  than  lead,  any  inflationary  trends  is,  on  its  face, 
contradictory,  and,  when  considered  in  the  context  of  the  history  of 
restrictions  and  limitations  placed  upon  medicare  fees,  is  an  affront 
to  the  physicians  who  have  cooperated  throughout  a  long  period 
during  which  there  has  been  imposition  of  arbitrary  freezes  and  tar- 
geted economic  controls.  The  2-year  time  lag  involved  in  the  recogni- 
tion of  physician  fees  is  in  itself  unique  and  has  operated  in  such  a  wslj 
that  medicare  fee  recognition  has  long  lagged  behind  current  trends 
in  physicians'  fees  and  their  costs. 

With  respect  to  the  specified  requirement  in  the  regulation  tying 
increases  to  changes  in  general  earnings  levels  of  workers  that  are 
attributable  to  factors  other  than  increases  in  their  productivity,  we 
again  found  no  corresponding  language  in  the  law  or  the  legislative 
history.  In  our  opinion,  the  congressional  reports  accompanying  sec- 
tion 224,  support  the  view  that  Congress  intended  that  any  index 
which  was  established  was  to  be  based,  as  to  earning  levels,  on  physi- 
cians' earnings  in  the  area. 

A  reading  of  the  legislative  history  supports  this  conclusion.  The 
term  "workers"  is  not  used  in  the  Senate  report.  The  phrase,  "operat- 
ing expenses  of  physicians  and  in  earnings  levels"  used  therein  must 
refer  to  earnings  levels  of  physicians,  independent  of  any  other  income 
factor  in  an  area. 
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Many  questions  concerning  vital  issues  remained  unanswered  under 
the  proposed  regulations.  Some  of  these  are:  How  would  the  concept 
of  aggregate  be  utilized  in  determining  the  prevailing  charge  increases 
as  determined  by  the  index?  What  would  be  the  components  of  the 
index?  Would  the  index  reflect  the  differences  in  medical  practices  and 
expenses?  How  frequently  would  the  index  weights  be  updated?  From 
what  source  would  data  come?  What  would  be  the  basis  for  selection 
of  the  source?  What  would  be  the  areas  and  localities  referred  to  in 
the  Senate  report?  Would  the  base  year  take  into  consideration  previ- 
ous abnormal  prevailing  charges  established  by  medicare?  Would 
there  be  retroactive  application  with  respect  to  charges  submitted 
after  June  30,  1973?  These  questions  required,  and  still  require, 
answers  in  proposed  regulations. 

Once  again,  Mr.  Chairman,  we  ask  this  committee  to  take  cognizance 
of  the  procedures  involved  in  the  promulgation  of  this  regulation.  We 
have  pointed  out  that  opportunity  for  comment  has  been  denied 
because  the  proposed  regulations  lacked  proper  information.  Even  if 
the  final  regulations  contain  more  complete  information,  the  oppor- 
tunity for  comment  would  be  lost.  It  was  for  this  reason  that  we 
stated  in  our  comments  to  Commissioner  Cardwell: 

We  request  that  the  proposed  regulations  be  withdrawn.  If  implementation  of 
section  224(a)  is  to  be  pursued,  however,  we  request  that  the  basic  economic 
index  data,  as  well  as  definitive  methodology  and  application,  be  promulgated 
as  proposed  regulations  so  that  the  medical  profession  and  other  interested  persons 
will  have  the  opportunity  to  analyze  and  comment  upon  the  fundamental  operative 
elements  controlling  the  determination  and  application  of  the  final  allowable  per- 
centage increase  in  prevailing  charge  levels. 

The  attempted  regulation  under  section  224  by  the  Secretary  should 
prompt  a  ree valuation  of  the  underlying  statutory  provisions;  there- 
fore, we  would  also  urge  your  reconsideration  of  section  224  of  the 
law.  Traditionally  in  the  medicare  program,  physicians'  reimbursement 
has  followed  inflationary  trends  rather  than  led  the  trends.  In  addition, 
we  find  it  incongrouus  that  the  House  committee  report  on  section 
224,  on  one  side,  expressed  the  desire  to  limit  recognition  of  charge 
increases  to  rates  that  economic  data  indicate  would  be  fair  to  all 
concerned,  while  on  the  other  side,  accepted  the  earlier,  arbitrary 
practice  of  social  security  in  adopting  reimbursement  at  the  75th 
percentile.  During  consideration  by  the  House  of  section  224,  this 
association  submitted  comments,  still  valid  today,  which  in  part 
stated  as  follows: 

We  are  aware  of  the  great  concern  of  the  Congress  and  the  public  concerning 
rising  health  care  costs.  We  as  physicians  share  this  concern.  Nevertheless,  we 
oppose  this  section,  which  establishes  an  arbi tarry  statutory  limitation  on  physi- 
cians' charges  under  medicare.  While  the  factors  underlying  increased  costs  are 
complex,  the  proposed  remedy  is  strikingly  simple;  merely  pay  a  percentage  of  the 
customary  charges.  Even  in  his  highly  inflationary  period,  we  know  of  no  such 
direct  statutory  limitations  on  prices,  wages  or  charges  in  other  private  sectors  of 
the  economy.  The  proposed  limitation  may  attain  a  measure  of  cost  control  to 
the  program;  however,  it  should  be  kept  in  mind  that  a  corresponding  effect  of  this 
provision  would  be  to  shift  this  part  of  the  burden  of  the  program  to  the  beneficiary. 

We  are  cognizant  of  your  concern,  not  only  about  increasing  program 
costs,  but  that  benefits  under  medicare  and  medicaid  should  be  avail- 
able to  beneficiaries.  This  intention  will  be  more  readily  fulfilled  where 
the  program  responsibility  is  not  shifted  to  the  beneficiaries  and  where 
adequate  and  equitable  incentives  are  contained  in  the  programs  en- 
couraging participation  by  various  providers. 
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Mr.  Chairman,  I  will  end  my  statement  here.  I  think  the  rest  has 
been  adequately  covered  by  colleagues  from  the  hospital  administration. 
Thank  you. 

[The  prepared  statement  of  the  AMA  follows:] 

Statement  of  the  American  Medical  Association,  Ernest  T.  Livingstone, 
M.D.,  and  Edgar  T.  Beddingfield,  Jr.,  M.D. 

Mr.  Chairman  and  members  of  the  subcommittee,  the  American  Medical  Asso- 
ciation is  pleased  to  have  this  opportunity  to  participate  in  these  hearings  which 
are  designed  to  review  actions  of  the  Social  Security  Administration  and  HEW 
in  administering  certain  authority  under  the  Medicare  law.  I  am  Ernest  T. 
Livingstone,  M.D.  of  Portland,  Oregon,  Chairman  of  the  AMA  Council  of  Legis- 
lation, and  participating  with  me  is  Edgar  T.  Beddingfield,  M.D.,  of  Wilson, 
North  Carolina,  who  serves  as  Vice-Chairman  of  the  AMA  Council  of  Legislation. 
The  regulations  under  consideration  by  the  Committee  cover  (1)  the  final  regula- 
tions pertaining  to  utilization  review,  (2)  final  regulations  reducing  the  schedule 
of  limits  on  hospital  inpatient  general  routine  service  costs  from  the  90th  to  the 
80th  percentile,  (3)  proposed  regulations  pertaining  to  termination  of  the  inpatient 
routine  nursing  salary  cost  differential,  and  (4)  the  proposed  limitation  on  recogni- 
tion of  physicians'  prevailing  charge  increases,  based  on  an  economic  index. 

All  of  these  regulations  were  issued  by  the  Social  Security  Administration  in 
fostering  its  interpretation  of  Medicare  provisions  of  the  Social  Security  Act. 
In  each  instance,  specific  authority  for  issuance  of  its  regulations  was  based  on 
sections  of  P.L.  92-603,  which  in  October  of  1972  revised  and  amended  the  Medi- 
care and  Medicaid  programs  in  several  significant  aspects. 

Prior  to  presenting  our  specific  comments  on  these  regulations,  we  call  your 
attention  to  a  general  feeling  of  futility  concerning  administrative  action  felt  by 
the  public  as  a  whole,  but  especially  by  groups  subject  to,  and  particularly  affected 
by,  Federal  regulation.  We  are  able  to  identify  clearly  among  our  own  professional 
associates,  as  well  as  having  had  similar  experiences  ourselves,  an  attitude  often 
of  exasperation,  consternation  and  indignation  directed  toward  the  bureaucratic 
administration  of  government  programs. 

The  role  of  the  Executive  branch  is  an  integral  and  vital  part  of  our  system  of 
Government.  After  the  Congress  has  considered  and  passed  bills,  the  necessary 
administration  of  legislation,  often  affecting  the  affairs  of  millions  of  persons,  is 
entrusted  to  the  various  agencies  and  bureaus  of  the  Executive.  I  say  "entrusted" 
because  it  becomes  their  duty  to  interpret  and  execute  faithfully  the  legislation  and 
to  carry  out  the  intent  of  the  Congress.  Generally,  this  requires  the  issuance  of 
administrative  regulations — the  "grout"  which,  expanding  upon  specific  directives 
in  the  legislation,  fills  in  gaps  in  its  substantive  provisions. 

It  is  during  this  "filling  in"  process  that  serious  problems,  as  recognized  by 
many  of  the  groups  regulated,  arise.  With  increasing  frequency  the  "filling  in" 
by  administrative  regulation  expands  upon  or  subverts  the  very  intent  of  Congress, 
the  Congressionally  perceived  reasons  for  enacting  the  enabling  statute.  Thus, 
the  regulations,  having  the  force  and  effect  of  law,  become  of  equal  significance 
with  the  Congressional  expression.  Perhaps  even  more  so,  because  regulations, 
which  are  often  extremely  complex  and  detailed,  are  spewed  forth  through  the 
Federal  Register  on  a  daily  basis.  Last  year  alone,  for  example,  the  Register 
carried  almost  46,000  pages  of  single  spaced  fine  print.  It  must  at  times  be  a  reve- 
lation to  the  authors  of  legislation  when  they  see  the  ingenuity  of  the  program 
administrator  in  spelling  out  the  author's  intent  through  regulations  published 
in  the  Federal  Register.  This  same  ingenuity  is  sometimes  made  manifest,  how- 
ever, in  language  which  may  be  contrary  to  the  language  and  intent  of  the  statute. 

We  trust,  then,  that  in  your  examination  of  the  regulations  under  investigation, 
substantive  issues  will  be  carefully  scrutinized.  We  recommend  also  that  the 
regulatory  process  itself,  concedely  necessary  given  the  enacting  statutes,  should 
also  come  under  scrutiny  and  examination.  Regulations  which  are  not  published 
in  accordance  with  reguired  procedures  defeat  not  only  due  process  but  the  very 
desirable  objective  of  obtaining  information  on  which  proper  rules  may  be  foimded. 

We  fully  recognize  the  heavy  demands  placed  upon  limited  human  and  other 
resources  within  the  HEW  agencies  involved  in  the  Medicare  administration. 
Sincerity  of  purpose  and  dedication  to  duty,  however,  cannot  ameliorate  the  loss 
of  substantive  rights  or  benefits  when  clearly  intended  and  given  by  Congress, 
and  which  may  be  compromised  or  taken  away  by  regulatory  action.  As  we  have 
indicated,  fair  play,  or  "due  process,"  may  also  fall  victim  through  the  Federal 
Register  process. 
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Based  on  our  experience  we  see  the  need  for  amendments  in  the  rule-making 
process.  We  urge  your  scrutiny  of  how  individual  agencies  interpret  the  minimal 
requirements  of  the  Administrative  Procedure  Act  for  rule-making,  the  provisions 
of  the  Act  providing  for  public  comment,  the  consideration  of  public  comment  by 
the  agency,  and  the  minimal  periods  available  for  public  comment  in  relation 
to  the  complex  nature  of  present  day  regulations.  We  are  indeed  gratified  at  the 
initiative  evidenced  here  today  and  at  the  recent  announcement  of  the  Subcom- 
mittee on  Oversight  to  hold  similar  reviews.  We  would  urge  that  this  Subcommittee 
also  consider  more  frequent  use  of  "oversight"  hearings,  especially  toward  those 
agencies  and  regulations  which  affect  the  health  and  welfare  of  large  segments 
of  the  public. 

With  these  comments  by  way  of  introduction,  we  would  now  like  to  discuss 
specific  regulations  to  be  reviewed  at  these  oversight  hearings. 

Utilization  Review  'procedures  for  hospitals  and  skilled  nursing  facilities,  as  con- 
ditions for  participation  in  the  Medicare  program  (39  F.R.  41604-41608,  November  29, 
197J,). 

These  regulations,  which  were  published  as  final  regulations  on  November  29, 
1974,  stem  from  regulations  which  were  initially  proposed  on  January  9,  1974. 

In  early  AMA,  the  1974  submitted  extensive  comments  on  the  proposed 
regulations  issued  by  Medicare  and  those  issued  by  Medicaid.  The  proposed 
regulations  claimed  to  be  based  on  authority  granted  by,  respectively,  sections 
237  and  207  of  P.L.  92-603. 

Although  the  present  hearings  deal  specifically  with  Medicare  regulations,  it  is 
necessary  at  this  point  to  digress  for  a  moment  and  to  explain,  as  to  utilization 
review,  the  importance  of  the  Medicaid  regulations. 

P.L.  92-603,  section  207.  amended  the  Medicaid  provisions  of  the  Social  Security 
Act  by  adding  section  1903(g).  This  provision  provides,  in  part,  that  after  an 
individual  has  received  care  for  60  days  the  Secretary  of  HEW  may  reduce  Federal 
payments  to  the  state, 

"Unless  the  State  *  *  *  makes  a  showing  satisfactory  ot  the  Secretary  that, 
with  respect  to  *  *  *  amounts  paid  for  inpatient  hospital  services  *  *  *,  there  is 
in  operation  in  the  State  an  effective  program  of  control  over  utilization  of  such 
services ;  such  a  showing  must  include  evidence  that — 

"(C)  such  State  has  in  effect  a  continuous  program  *  *  *  pursuant  to  section 
1902(a)  (30)  whereby  the  necessity  for  admission  and  continued  stay  of  each 
patient  in  such  institution  is  periodically  reviewed  and  evaluated  *  *  *"  [Emphasis 
added.] 

The  Medicaid  provision  clearly  indicates  that  Congress  intended  that  a  plan  of 
review  be  established,  but  that  this  plan  be  established  by  a  State,  and  it  be  ap- 
proved by  the  Secretary  of  HEW. 

However,  P.L.  92-603  also  included  section  237  which  amended  section  1861  (k) 
of  Title  XVIII  (Meidcare).  It  was  required  that  Medicaid  should  adopt  the  same 
utilization  review  procedures  applicable  to  Medicare,  since  Medicaid  then  would 
conform  to  the  generally  higher  standards  extant  in  Medicare.  Section  237  also 
contained  a  provision  for  a  state  agency  to  have  the  opportunity  to  demonstrate 
to  the  Secretary  that  its  review  procedures  for  Medicaid  are  "superior  in  their 
effectiveness*'  whereupon  the  Secretary  could  waive  Medicare  requirements  and 
allow  these  special  procedures  in  that  State.  Section  237  then  amended  Medicare 
review  procedures  to  recognize  instances  in  which  Medicaid  procedures  were 
deemed  to  be  superior: 

"If  the  Secretary  determines  that  the  utilization  review  procedures  established 
pursuant  to  title  XIX  (Medicaid)  are  superior  in  their  effectiveness  to  the  pro- 
cedures required  under  this  section,  he  may,  to  the  extent  that  he  deems  it  ap- 
propriate, require  *  *  *  that  the  procedures  established  pursuant  to  *  *  *  [Medic- 
aid] *  *  *  be  utilized  instead  of  the  procedures  requred  by  this  section."  [Emphasis 
added.] 

The  Senate  report  on  Section  237  clearly  indicates  that  Congress  intended,  as 
to  the  latter  provision,  a  comparison  of  two  different  review  procedures  before  a 
decision  was  made  as  to  which  would  be  selected.  It  contemplated  that  in  some 
States  Medicaid  review  might  be  superior  to  Medicare  and  therefore  should  be 
used.  By  the  same  analysis,  it  would  readily  appear  that  the  finding  could  be  to 
the  contrary. 

However,  the  Secretary,  interpreting  the  sections  of  P.L.  92-603  as  he  saw  fit, 
published  final  utilization  review  regulations  on  November  29,  1974.  One  setoi 
regulations,  issued  by  Medicaid,  established  a  complex,  mandatory  utilization 
review  process  in  all  states,  irrespective  of  any  state's  earlier  program  previously 
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approved  by  the  Secretary.  Among  other  items,  the  Medicaid  regulations  required 
a  review  within  24  hours  of  admission  of  all  patients. 

On  the  same  day  the  Secretary,  though  issu  ance  of  Medicare  regulations  in  the 
same  issue  of  the  Federal  Register,  facilely  determined,  in  comments  accompanying 
the  regulations,  that  the  Medicaid  regulations, 

"Published  on  this  date  in  this  edition  of  the  Federal  Register,  are  superior  to  the 
requirement  otherwise  applicable  under  section  1861  (k)  of  the  Act.  Accordingly, 
these  requirements  are  incorporated  as  utilization  review  requirements  of  the 
Medicare  program." 

Mr.  Chairman,  ignoring  the  mandate  of  the  Congress  that  Medicaid  regulations 
should  meet  the  basic  Medicare  review  requirements,  the  Secretary  leaped  over 
this  hurdle  and  in  one  fell  swoop  published  a  new  set  of  regulations  for  Medicaid, 
found  them  to  be  "  superior",  and  thereupon  made  them  applicable  to  Medicare, 
thus  requiring  total  compliance  in  both  Federal  programs.  The  avowed  object 
to  this  "determination"  was  to  reduce  costs. 

At  this  point,  Mr.  Chairman,  I  should  go  back  chronologically  again  to  the 
original  January,  1974  publication.  At  that  time  the  regulations  not  only 
embraced  the  concepts  in  the  current  regulations,  but  then  within  the  "superior^" 
doctrine  was  included  a  system  of  preadmission  certification.  Under  that  system 
each  elective  admission  would  have  to  be  reviewed  by  a  committee  in  advance 
of  the  patient  being  admitted  to  the  hospital.  Failure  of  certification  would  result 
in  Medicare/Medicaid  non-payment.  The  proposal  came  under  heavy  attack 
as  a  barrier  to  health  care  for  the  elderly  and  the  indigent.  This  "superior"  plan 
produced  an  avalanche  of  critical  indignation  and  objection — some  5,700  formal 
objections  in  direct  comments  submitted  to  HEW  on  the  regulations  alone. 
Accompanying  this  outpouring  also  was  the  threat  of  litigation. 

The  American  Medical  Association  objected  vigorously,  stressing  the  lack  of 
statutory  foundation  for  the  imposition  of  this  plan,  its  impracticability  and  the 
hardship  it  would  foster  on  program  beneficiaries.  As  this  Committee  knows,  the 
Department  recanted  and  withdrew  the  preadmission  requirement. 

A  procedural  aspect  at  this  point  of  publication  of  regulations  should  also  be 
scrutinized.  Because  major  attention  was  then  focused  on  the  preadmission 
certification  requirements,  and  since  the  Secretary  had  announced  withdrawal  of 
such  pivotal  requirements,  our  Association  had  requested  that  any  modification 
of  those  regulations  should  be  republished  as  proposed  rules,  so  that  adequate 
opportunity  would  be  afforded  parties  to  comment.  Since  this  procedure  was  not 
followed,  the  Department  did  not  have  the  benefit  of  all  their  formative  com- 
ments it  would  have  otherwise  received.  Final  regulations  were  published  in 
November,  to  be  effective  February  1,  1975. 

The  AMA  supports  the  concept  of  cost  containment  of  federal  expenditures 
for  health  care.  However,  Congress  in  passing  the  Medicare  programs  provided 
for  specified  health  care  benefits  to  be  available  to  the  elderly  and  the  disabled. 
Accordingly,  it  is  not  for  the  administrator  of  the  program  arbitrarily  to  cut 
costs  in  derogation  of  statutory  provisions.  Particularly  should  he  be  restrained 
from  any  such  arbitral  action  when  it  results  in  a  denial  of  benefits  intended 
by  the  Congress  to  be  readily  available  to  beneficiaries. 

Because  of  concerns  over  violation  by  the  Department  of  HEW  of  rights  of 
Medicare/Medicaid  beneficiaries  and  rights  inherent  in  the  plrysieian/patient 
relationship,  it  became  necessary  to  resort  to  the  courts.  Suit  was  filed  by  the 
AMA,  individual  physicians  and  members,  and  patients  (both  Medicare  and 
Medicaid  beneficiaries  and  non-beneficiaries),  seeking  judicial  review  of,  and 
relief  from,  the  oppressive  administrative  actions.  This  is  the  first  time  in  its 
128-year  history  the  AMA  has  sued  HEW. 

Summarizing  certain  sections  of  the  complaint  filed  on  February  20,  1975,  we 
sought  a  declaratory  judgment  that  the  regulations  promulgated  by  the  Secretary 
on  November  29,  1974,  are  unlawful  on  the  ground  that  those  regulations:  (a) 
violate  the  constitutional  rights  of  Plaintiffs;  (b)  are  inconsistent  with  the  Social 
Security  Act  and  exceed  the  authority  granted  to  Defendant  by  that  Act;  and 
(c)  were  promulgated  by  the  Secretary  in  violation  of  the  Administrative  Proce- 
dure Act  and  the  Constitution  of  the  United  States. 

Plaintiffs  sought  a  temporary  and  a  permanent  injunction  restraining  the  Sec- 
retary from  implementing  or  enforcing  the  regulations. 

It  was  charged  that  the  regulations  unlawfully  interfere  with  the  rights  of 
licensed  physicians  to  practice  their  profession  in  accordance  with  their  best 
medical  judgment  and  with  the  rights  of  patients  to  be  hospitalized  in  accord- 
ance with  such  judgment. 
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The  Complaint  asserts  that  the  interference  with  the  rights  of  physicians  to 
practice  medicine  and  the  rights  of  patients  to  receive  medical  treatment  in 
accordance  with  the  best  professional  judgment  of  their  attending  physicians  is 
in  violation  of  the  First,  Fifth,  and  Ninth  Amendments  to  the  Constitution  of  the 
United  States. 

Following  a  hearing  on  the  application  for  preliminary  injunction,  and  the  filing 
of  extensive  briefs  and  motions,  the  matter  came  before  the  Court  again  on 
May  27,  1975.  The  Court  at  that  time  ruled  on  the  motion  for  a  preliminary 
injunction  pending  final  disposition  of  the  case.  The  Court,  in  delivering  a  lengthy 
opinion,  granted  the  preliminary  injunction. 

In  its  decision  the  Court  stated:  "On  several  occasions  during  the  pendency  of 
these  proceedings,  it  regards  this  case  critically  important  to  patients  and  phy- 
sicians throughout  the  country,  as  well  as  to  the  Secretary,  who  seeks  to  limit  the 
increasing  costs  of  federal  health  insurance.  The  Court  has,  therefore,  proceeded 
deliberately,  with  the  benefit  of  extensive  written  and  oral  presentations  by  the 
attorneys  for  the  plaintiffs  and  the  defendant." 

After  ruling  on  technical  objections  to  maintenance  of  the  suit,  the  Court 
discussed  additional  matters.  It  stated:  "There  is  no  indication  that  an  over-65 
indigent  recipient  of  Medicare  or  Medicaid,  if  not  admitted  under  these  programs, 
could  otherwise  pay  for  the  hospitalization  prescribed  by  the  attending  doctor.  If 
a  patient  who  cannot  pay  cannot,  as  a  result  of  the  regulations,  be  hospitalized 
when  diagnosis  is  unclear,  the  potential  injury  to  the  patient's  health  may  be 
irreparable." 

Continuing,  the  Court  said: 

Against  the  potential  injury  to  health  that  may  result  from  a  decision  by 
an  attending  physician  faced  with  twenty-four  hour  review  not  to  admit  a 
patient,  the  Secretary  would  balance  the  public  interest  in  the  cost  savings 
that  the  regulations  are  designed  to  produce. 

One  difficulty  with  this  argument  is  that  it  assumes  the  validity  of  the 
regulations,  for  if  ultimately  they  are  declared  invalid  after  the  effective  date 
and  a  preliminary  injunction  has  not  issued,  the  Secretary  will  actually 
have  incurred  expense  in  enforcing  the  regulations,  and  the  hospitals  will 
have  implemented  unlawful  review  plans  to  the  detriment  of  themselves  and 
the  health  of  patients  who  are  not  admitted  as  a  result  of  these  plans. 

The  testimony  establishing  the  potential  of  irreparable  injury  to  patients, 
if  a  preliminary  injunction  does  not  issue,  suggests  a  likelihood  of  success 
on  the  merits,  quite  apart  from  plaintiffs'  principal  constitutional  argument, 
sufficient  to  warrant  the  exercise  of  this  Court's  equity  power. 
Under  Section  1902(a)  (19)  of  the  Social  Security  Act,  a  Medicaid  plan  for  medi- 
cal assistance  must 

provide  such  safeguards  as  may  be  necessary  to  assure  that  eligibility  for  care 
and  services  under  the  plan  will  be  determined,  and  such  care  and  services 
will  be  provided  in  a  manner  consistent  with  simplicity  of  administration  and 
the  best  interests  of  the  recipients. 
If  the  effect  of  twenty-four  hour  admission  review,  which  was  promulgated  under 
the  Medicaid  program,  is,  as  the  physician  plaintiffs  testified,  to  keep  patients  in 
need  of  hospitalization  out  of  the  hospital,  the  plan  cannot  be  "in  the  best  interests 
of  the  recipients,"  or  therefore,  consistent  with  Section  1396a  (a)  (19). 

While  Section  1861  (k)  of  the  Social  Security  Act,  42  U.S.C.  Section  1395x(k), 
appears  to  confer  upon  the  Secretary  authority  to  incorporate  into  the  Medicare 
program  review  procedures  established  under  Medicaid,  section  1861  (k)  cannot 
confer  authority  to  incorporate  an  invalid  Medicaid  review  plan,  that  is  to  say, 
a  review  plan  inconsistent  with  the  "best  interests  of  the  recipients"  under  42 
U.S.C.  Section  1396a(a) (19).  Moreover,  Medicare  Section  1801  of  the  Social 
Security  Act,  42  U.S.C.  Section  1395,  provides  that, 

Nothing  in  this  subchapter  shall  be  construed  to  authorize  any  federal 
officer  or  employee  to  exercise  any  supervision  or  control  over  the  practice 
of  medicine  or  the  manner  in  which  medical  services  are  provided  *  *  * 
If  the  regulations  do,  in  fact,  produce  decisions  by  doctors  not  to  admit,  the 
Secretary  by  promulgating  them  has  "exercised  *  *  *  supervision  or  control 
over  the  practice  of  medicine." 

These  same  considerations  raise  a  serious  question  of  whether  the  regula- 
tions are  "reasonably  related  to  the  purposes  of  the  enabling  legislation 
under  which  [they  were]  promulgated" 

Quite  clearly,  one  of  the  principal  purposes  of  the  regulations  is  to  reduce 
rapidly  rising  costs  of  federal  health  insurance.  Equally  clearly,  however, 
the  larger  purpose  of  the  Medicare  and  Medicaid  programs,  i.e.,  the  enabling 
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legislation,  is  the  delivery  of  medical  services  to  those  otherwise  unable  to 
obtain  them.  If  twenty-four  hour  review  of  admissions  frustrates  reasonable 
judgment  regarding  the  medical  necessity  of  hospital  admissions  because  of 
an  insufficient  period  for  adequate  testing,  or  committee  composition  of 
persons  who  are  not  doctors  or  of  doctors  who  have  had  no  personal  contact 
with  the  Medicare  or  Medicaid  patient  seeking  admission,  or  if  patients  re- 
quiring hospitalization  are  prevented  from  obtaining  it,  this  larger  goal  is 
thwarted  .  .  . 

Mr.  Chairman,  the  matter  continues  under  jurisdiction  of  the  Federal  Court. 
Motions  for  summary  judgment  are  pending  and  the  case  remains  for  final  decision. 

Before  turning  to  the  next  regulation,  one  final  observation  is  pertinent.  Our 
system  of  government  does  provide  for  checks  and  balances.  One  of  these  checks 
is  provided  through  challenges  in  the  court  for  wrongful  assertion  of  authority. 
However,  litigation  is  expensive.  The  Court  in  the  above  opinion  referred  to  the 
effective  denial  to  patients  of  health  services  if  Medicare  benefits  were  denied 
through  invalid  regulations.  We  would  also  posit  that  effective  denial  of  benefits 
can  result  where  corrective  litigation  cannot  readily  and  feasibly  be  pursued  against 
invalid  and  objectionable  regulations.  Because  of  the  cost  and  impracticality  of 
challenge,  many  administrative  rules  escape  review  in  the  courts,  and  individuals 
of  necessity  acquiesce  in  abiding  with  the  rule.  Thus  it  is  imperative  that  close 
scrutiny  over  program  administration  be  maintained.  Your  hearings  can  serve  well 
to  accomplish  this  beneficial  objective. 

Concerning  other  regulations  under  your  consideration  today,  Dr.  Beddingfield 
will  continue  with  our  presentation. 


Statement  of  Doctor  Beddingfield 

Mr.  Chairman  and  members  of  the  subcommittee:  Recognition  of  prevailing 
charge  increases  for  physicians  and  certain  other  services,  based  on  economic  indexes. 
(40  F.R.  16673—16674,  April  14,  1975). 

P.L.  92-603  became  effective  on  October  30,  1972.  One  section  of  the  statute, 
section  224(a),  amended  Section  1842(b)  (3)  of  the  Social  Security  Act  by  adding 
the  following: 

No  charge  may  be  determined  to  be  reasonable  in  the  case  of  bills  submitted 
or  requests  for  payment  made  under  this  part  after  December  31,  1970,  if  it 
exceeds  the  higher  of  (i)  the  prevailing  charge  recognized  by  the  carrier  and 
found  acceptable  by  the  Secretary  for  similar  services  in  the  same  locality  in 
administering  this  part  on  December  31,  1970,  or  (ii)  the  prevailing  charge 
level  that,  on  the  basis  of  statistical  data  and  methodology  acceptable  to  the 
Secretary,  would  cover  75  percent  of  the  customary  charges  made  for  similar 
services  in  the  same  locality  during  the  last  preceding  calendar  year  elapsing 
prior  to  the  start  of  the  fiscal  year  in  which  the  bill  is  submitted  or  the 
request  for  payment  is  made.  In  the  case  of  physician  services  the  prevailing 
charge  level  determined  for  purposes  of  clause  (ii)  of  the  preceding  sentence 
for  any  fiscal  year  beginning  after  June  30,  1973,  may  not  exceed  (in  the 
aggregate)  the  level  determined  under  such  clause  for  the  fiscal  year  ending 
June  30,  1973,  except  to  the  extent  that  the  Secretary  finds,  on  the  basis  of 
appropriate  economic  index  data,  that  such  higher  level  is  justified  by 
economic  changes. 

On  April  14,  1975,  almost  two  and  one-half  years  following  enactment,  the 
Secretary  issued  proposed  regulations  which,  in  the  comments  accompanying  them, 
were  purported  to  be  based  on  the  above  section  of  P.L.  92-603. 

While  the  proposed  regulations  were  issued  under  the  Medicare  provisions,  in 
effect  the  Secretary  was  promulgating  restrictions  which  would  affect  the  level  of 
reimbursement  for  physician  services  provided  not  only  under  Medicare,  but  also 
under  Medicaid  and  the  Maternal  and  Child  Health  programs.  The  AMA  de- 
termined there  was  the  need  for  intensive  analysis  of  the  proposed  regulations,  for 
evaluation  of  the  impact  upon  Medicare  and  Medicaid  beneficiaries  and  providers, 
for  clarification  of  the  intention  of  the  Secretary's  proposals,  and  for  dissemination 
of  the  proposed  regulations  to  state  and  county  medical  societies  for  their  consider- 
ation. Therefore,  on  May  1,  1975,  the  AMA  requested  both  the  Commissioner  of 
Social  Security  and  the  Secretary  to  grant  an  extension  of  the  time  for  comments 
of  60  days  beyond  the  general  30-day  period. 

This  extension  request  appeared  reasonable  in  view  of  the  significance  of  the 
proposed  regulation  and  considering  that  only  30  days  were  allowed  for  comment 
on  a  proposal  which  apparently  took  nearly  two  and  a  half  years  to  write.  Our 
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concern  was  also  based  upon  the  broad  impact  the  regulations  could  have  on  the 
continued  availability  of  health  care  services  under  these  programs.  However,  our 
request  for  the  extension  was  not  granted,  and,  to  illustrate  the  frustration  felt  by- 
many  with  respect  to  the  regulatory  process,  I  point  out  that  this  request  remained 
unanswered,  and  was  not  denied,  until  the  last  day  to  submit  comments. 

As  can  be  seen  from  a  reading  of  the  cited  section  of  law  above,  the  crux  of  the 
matter  is  premised  upon  the  requirement  that,  beginning  in  fiscal  year  1974,  in- 
creases in  the  prevailing  charge  levels  of  physicians  are  to  be  limited  by  an  eco- 
nomic index  established  by  the  Secretary.  However,  the  proposed  regulations  only 
stated,  insofar  as  composition  of  the  index  is  concerned,  that  the  "economic  index 
data"  must  "demonstrate  that  such  higher  prevailing  charge  level  is  justified  by: 
(A)  Changes  in  general  earnings  levels  of  workers  that  are  attributable  to  factors 
other  than  increases  in  their  productivity;  and  (B)  Changes  in  expenses  of  the 
kind  incurred  by  physicians  in  office  practice.  The  office-expense  component  and 
the  earnings  component  of  such  index  shall  be  given  the  relative  weights  shown  in 
data  on  self-employed  physicians'  gross  income." 

However,  an  explanation  of  what  components  would  comprise  the  index,  and 
how  the  index  would  operate,  was  totally  lacking  in  the  proposed  regulations.  An 
example  was  given  in  the  proposed  regulations,  illustrating  relative  weights  which 
might  be  attributed  to  the  office-expense  and  the  earnings  components.  Then 
followed,  in  the  example,  calculations  based  upon  hypothetical  factors  of  only 
depictive,  methodological  value  indicating  how  a  cumulative  economic  index  based 
on  subin  dices  might  be  ascertained.  The  "example"  to  which  the  proposed  regula- 
tions referred  was  itself  taken  from  the  House  Report  accompanying  Sec.  224  of 
P.L.  92-603,  and  was  also  used  in  the  Senate  Report.  In  both  these  reports  the 
formula  (as  used  in  the  proposed  regulations)  was  specifically  referred  to  as  an 
example  of  how  an  index  might  operate.  We  could  not  believe  that  a  formula  used 
by  Congress  as  an  exam-pie  should  necessarily  be  the  only  formula  finanY  adopted, 
or  that  the  advocacy  of  such  a  formula,  if  determined  to  be  the  proper  one,  would 
be  attempted  by  means  of  an  innocuous  "example"  in  the  proposed  regulations. 
On  the  other  hand,  we  anticipated  and  expected  a  proposal  for  an  index  to  be  a 
clear,  concise,  and  definitive  explanation  of  a  method  so  that  appropriate  con- 
sideration of  the  proposal  could  be  made.  In  the  Senate  Report  it  is  contemplated 
that  "both  initially  and  over  the  long  run,  the  most  refined  indexes  that  can  be 
developed"  would  be  used  by  the  Secretary. 

In  the  introductory  discourse  preceding  the  formal  language  of  the  proposed 
regulation,  it  is  stated  that  the  proposed  amendments  provide  that  any  recognition 
of  a  prevailing  charge  increase  for  a  physician's  services  in  a  locality  will  be  limited 
by  an  "appropriate  national  economic  index"  so  that  Medicare  reimbursement  will 
not  recognize  without  limitation  whatever  increase  in  charges  is  established  in  a 
locality.  Continuing,  it  is  stated:  "Recognition  of  charge  increases  would  be  limited 
to  rates  that  economic  data  indicate  would  be  fair  to  all  concerned  and  follow, 
rather  than  lead,  any  inflationary  trends." 

We  could  find  no  justification  in  either  the  law  or  its  legislative  history  for  the 
creation  and  imposition  of  a  " national  economic  index."  A  reading  of  the  Senate 
Report  required  the  conclusion  that  any  index  was  to  be  an  area  index,  to  be 
applied  in  each  locality.  We  also  questioned  the  application  of  an  index  on  a 
procedure-by-procedure  basis,  as  proposed  in  the  regulations,  contrary  to  the 
Senate  Report.  We  pointed  out  that  application  of  an  index  on  a  procedure-by- 
procedure  approach  was  more  restrictive  than  application  in  the  aggregate. 
Moreover,  the  statement  that  increases  were  to  be  "fair  to  all  concerned  and  fol- 
low, rather  than  lead,  any  inflationary  trends"  is,  on  its  face,  contradictory,  and, 
when  considered  in  the  context  of  the  history  of  restrictions  and  limitations  placed 
upon  Medicare  fees,  is  an  affront  to  the  physicians  who  have  cooperated  through- 
out a  long  period  during  which  there  has  been  imposition  of  arbitrary  freezes  and 
targeted  economic  controls.  The  two-year  time  lag  involved  in  the  recognition  of 
physician  fees  is  in  itself  unique  and  has  operated  in  such  a  way  that  Medicare  fee 
recognition  has  long  lagged  behind  current  trends  in  physicians'  fees. 

With  respect  to  the  specified  requirement  in  the  regulation  tying  increases  to 
"changes  in  general  earnings  levels  of  workers  that  are  attributable  to  factors  other 
than  increases  in  their  productivity,"  we  again  found  no  corresponding  language 
in  the  law  or  the  legislative  histor:^.  In  our  opinion,  the  Congressional  Reports 
accompanying  Section  224  support  the  view  that  Congress  intended  that  any 
index  which  was  established  was  to  be  based,  as  to  earning  levels,  on  physicians' 
earnings  in  the  area. 

A  reading  of  the  legislative  history  supports  this  conclusion.  The  term  "workers" 
is  not  used  in  the  Senate  Report.  The  phrase  "operating  expenses  of  physicians 


and  in  earnings  levels"  used  therein  must  refer  to  earnings  levels  of  physicians, 
independent  of  any  other  income  factor  in  an  area. 

Many  questions  concerning  vital  issues  remained  unanswered  under  the  pro- 
posed regulations.  Some  of  these  are:  How  would  the  concept  of  "aggregate"  be 
utilized  in  determining  the  prevailing  charge  increases  as  determined  by  the 
index?  What  would  be  the  components  of  the  index?  Would  the  index  reflect  the 
differences  in  medical  practices  and  expenses?  How  frequently  would  the  index 
weights  be  updated?  From  what  source  would  data  come?  What  would  be  the  basis 
for  selection  of  the  source?  What  would  be  the  areas  and  localities  referred  to  in 
the  Senate  Report?  Would  the  base  year  take  into  consideration  previous  abnormal 
prevailing  charges  established  by  Medicare?  Would  there  be  retroactive  applica- 
tion with  respect  to  charges  submitted  after  June  30,  1973?  These  questions  re- 
quired, and  still  require,  answers  in  proposed  regulations. 

Once  again,  Mr.  Chairman,  we  ask  this  Committee  to  take  cognizance  of  the 
procedures  involved  in  the  promulgation  of  this  regulation.  We  have  pointed  out 
that  opportunity  for  comment  has  been  denied  because  the  proposed  regulations 
lacked  proper  information.  Even  if  the  final  regulations  contain  more  complete 
information,  the  opportunity  for  comment  would  be  lost.  It  was  for  this  reason  that 
we  stated  in  our  comments  to  Commissioner  Cardwell: 

We  request  that  the  proposed  regulations  be  withdrawn.  If  implementation 
of  section  224(a)  is  to  be  pursued,  however,  we  request  that  the  basic  economic 
index  data,  as  well  as  definitive  methodology  and  application,  be  promulgated 
as  proposed  regulations  so  that  the  medical  profession  and  other  interested 
persons  will  have  the  opportunity  to  analyze  and  comment  upon  the  funda- 
mental operative  elements  controlling  the  determination  and  application  of 
the  final  allowable  percentage  increase  in  prevailing  charge  levels. 
The  attempted  regulation  under  Section  224  b}^  the  Secretary  should  prompt 
a  reevaluation  of  the  underlying  statutory  provisions;  therefore,  we  would  also 
urge  your  reconsideration  of  Section  224  of  the  law.  Traditionally  in  the  Medicare 
program  physicians'  reimbursement  has  followed  inflationary  trends  rather  than 
led  the  trends.  In  addition,  we  find  it  incongruous  that  the  House  Committee 
Report  on  Section  224,  on  one  side,  expressed  the  desire  to  "limit  recognition 
of  charge  increases  to  rates  that  economic  data  indicate  would  be  fair  to  all 
concerned"  while  on  the  other  side,  accepted  the  earlier,  arbitary  practice  of 
Social  Security  in  adopting  reimbursement  at  the  75th  percentile.  During  con- 
sideration by  the  House  of  Section  224,  this  Association  submitted  comments, 
still  valid  today,  which  in  part  stated  as  follows: 

We  are  aware  of  the  great  concern  of  the  Congress  and  the  public  concern- 
ing rising  health  care  costs.  We  as  physicians  share  this  consern.  Neverthe- 
less, we  oppose  this  section,  which  establishes  an  arbitrary  statutory  limita- 
tion on  physicians'  charges  under  Medicare.  While  the  factors  underlying 
increased  costs  are  complex,  the  proposed  remedy  is  strikingly  simple; 
merely  pay  a  percentage  of  the  customary  charges.  Even  in  this  highly 
inflationary  period,  we  know  of  no  such  direct  statutory  limitations  on 
prices,  wages  or  charges  in  other  private  sectors  of  the  economy.  The  proposed 
limitation  may  attain  a  measure  of  cost  control  to  the  program;  however,  it 
should  be  kept  in  mind  that  a  corresponding  effect  of  this  provision  would  be 
to  shift  this  part  of  the  burden  of  the  program  to  the  beneficiary. 

We  are  cognizant  of  your  concern,  not  only  about  increasing  program  costs, 
but  that  benefits  under  Medicare  and  Medicaid  should  be  available  to  benefici- 
aries. This  intention  will  be  more  readily  fulfilled  where  the  program  responsibility 
is  not  shifted  to  the  beneficiaries  and  where  adequate  and  equitable  incentives  are 
contained  in  the  programs  encouraging  participation  by  various  providers. 

Revision  in  the  schedule  of  limits  on  hospital  inpatient  general  routine  service 
costs— reduction  from  90th  to  80th  percentile:  40  F.R.  17190-17193  (April  17, 
1975).  Changes  in  hospital  reimbursement  levels  were  proposed  by  Medicare 
on  April  17,  1975.  The  levels  are  claimed  as  being  authorized  by  Section  223  of 
P.L.  92-603,  which  section  amended  1861  (v)(l)  of  the  Social  Security  Act. 
Section  1861  (v)(l)  of  the  Act  provided  for  payment  to  providers  of  reasonable 
cost  for  services.  However,  Section  223  redefined  reasonable  cost  to  be: 

"*  *  *  the  cost  actual^  incurred,  excluding  therefrom  any  part  of  incur- 
red cost  found  to  be  unnecessary  in  the  efficient  delivery  of  needed  health 
services  *  *  *" 

The  Secretary  has  decided  that  for  each  hospital,  classified  by  size  and  location, 
the  hospital  costs  deemed  necessary  will  be  at  the  80th  percentile  (plus  a  percentage 
of  the  mean),  of  all  the  hospitals  in  the  same  classification.  This  is  a  reduction 
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from  the  past  reimbursement  levels  of  June  6,  1974,  at  the  90th  percentile.  In  other 
words,  the  Secretary  has  decided  that  costs  above  the  80th  percentile — irrespective 
of  the  circumstances  of  the  individual  hospital — represent  unnecessary  services. 

The  new  levels  became  final  on  May  30,  1975.  Interestingly,  both  the  proposed 
change  and  the  final  change  were  accomplished  through  the  means  of  public 
notice  in  the  Federal  Register  rather  than  through  the  means  of  proposed  rules. 

The  AMA  submitted  comments  on  the  original  March  19,  1974  and  the  sub- 
sequent April  17,  1975,  Federal  Register  publications.  We  will  not  here  detail  the 
strong  objections  voiced  by  the  Association  to  those  proposals.  Our  two  com- 
munications (dated  May  17,  1974  and  May  19,  1975)  are  attached  as  a  part  of  this 
statement  and  state  our  objections.  It  is  our  opinion  that  here  again  the  regula- 
tions are  contrary  to,  and  do  not  cany  out,  the  express  statutory  provisions  and 
intent  of  the  Congress. 

Mr.  Chairman,  we  will  be  pleased  to  respond  to  any  questions  which  the  Com- 
mittee ma}T  have. 


American  Medical  Association, 

Chicago,  III,  May  17,  1974. 
Re  Proposed  Rules  Published  in  the  Federal  Register  March  19,  1974.  Limita- 
tions on  Coverage  of  Costs  Under  Medicare;  Proposed  Schedule  of  Limits. 
Mr.  James  B.  Card  well, 

Commissioner,  Social  Security  Administration,  Department  of  Health,  Education  and 
Welfare  Building,  Washington,  D.C. 
Dear  Sir:  On  March  19,  1974  proposed  rules  were  published  in  the  Federal 
Register  (pp.  10260-10262,  and  10313-10315)  to  implement  the  provisions  of 
Section  223  of  P.L.  92-603  relating  to  the  determination  of  costs  found  to  be 
"unnecessary  in  the  efficient  deliver}?-  of  needed  health  services."  The  section 
authorizes  the  establishment  of  limits  on  the  indirect  overall  incurred  costs  or 
incurred  costs  of  specific  items  or  services  or  groups  of  items  or  services  to  be 
recognized  as  reasonable  "based  on  estimates  of  the  costs  necessary  in  the  efficient 
deliver}^  of  needed  health  services"  to  individuals  covered  by  the  Medicare 
program. 

The  Senate  Finance  Committee  in  considering  section  223  observed  in  its 
Report  that  costs  vary  from  one  institution  to  another  as  a  result  of  differences 
of  size,  in  the  nature  and  scope  of  services  provided,  the  type  of  patient  treated, 
the  location  of  the  institution,  and  various  other  factors.  It  further  noted  that 
"costs  can  vary  from  one  institution  to  another  as  a  result  of  variations  in  effi- 
ciency of  operation,  or  the  provision  of  amenities  in  plush  surroundings."  Accord- 
ing to  the  Committee  Report,  the  intention  was  to  withhold  government  financing 
of  those  costs  flowing  from  "marked  inefficiency  in  operation  or  conditions  of 
excessive  services". 

The  reimbursement  levels  set  forth  in  the  proposed  rules,  however,  are  not  re- 
lated to  efficiency  or  to  the  medical  necessity  of  services  provided.  Cost  ceilings 
would  be  set  on  the  basis  of  the  location  of  the  institution  and  the  number  of  beds 
within  the  institution.  In  addition,  as  seen  below,  other  factors  mentioned  in  the 
committee  report  and  in  the  law  itself  are  ignored.  The  American  Medical  Asso- 
ciation accordingly  objects  to  the  proposed  rules  as  being  arbitrary  in  nature  and 
inconsistent  with  the  intent  of  Section  223.  Moreover,  such  arbitrary  application 
poses  a  threat  to  quality  patient  care. 

It  is  apparent  from  the  Committee  Report  that  Section  223  was  enacted  to  per- 
mit the  Secretary  to  exclude  from  Medicare  reimbursement  any  portion  of  incurred 
costs  "found  to  be  unnecessary  in  the  efficient  delivery  of  health  services."  The 
Report  calls  for  the  recognition  of  variations  in  costs  resulting  from  such  factors 
as  size,  patient  mix,  scope  of  services  and  other  economic  factors.  Limitation  on 
reimbursement,  however,  is  to  be  directed  toward  those  services  substantially  in 
excess  of  or  more  expensive  than  that  generally  considered  necessary  or  toward 
costs  flowing  from  inefficiency.  Congress  intended  that  the  Secretary  identify 
unnecessarily  high  costs  that  cannot  be  justified  by  the  provider  as  reasonable  and 
to  disallow  reimbursement  of  such  costs  on  a  prospective  basis. 

The  implementation  approach  described  in  the  proposed  rules,  however,  would 
set  a  limit  on  reimbursement  by  bedsize  and  location  for  all  hospitals  according  to 
a  formula  which  is  not  spelled  out  in  the  proposed  rules.  Fixing  a  ceiling  limitation 
does  not  of  itself  establish  the  existence  or  lack  of  efficiency.  Presumably  under 
the  regulations,  however,  all  institutions  over  the  amount  will  meet  the  required 
state  of  efficiency  by  conforming  to  the  ceiling  limitation.  This  simplistic  approach 
provides  no  assurance  that  inefficiency  will  be  corrected  or  that  efficient  operations 
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will  be  rewarded.  The  system  simply  applies  pressure  to  reduce  per  diem  costs  to  a 
set  dollar  amount  without  regard  to  how  such  reductions  may  be  attained.  The 
proposed  regulations  appear  to  be  predicated  upon  ease  of  administration  rather 
than  the  elimination  of  unnecessary  costs  flowing  from  inefficient  operation.  The 
principle  that  the  size  and  location  of  institutions  are  the  chief  determinants  of 
service  costs  is  fallacious,  and  the  reliance  upon  these  two  factors  contradicts  the 
directive  stated  in  Section  405.460(b)  listing  five  factors  to  be  considered  in  deter- 
mining applicable  cost  ceilings. 

The  proposed  methodology  is  further  to  be  questioned  since  it  assumes  that  the 
reasonable  cost  of  providing  hospital  service  is  directly  related  to  the  per  capita 
income  of  the  states  in  which  the  respective  hospitals  are  located.  The  regulations 
make  the  further  unsubstantiated  assumption  that  a  single  per  diem  rate  is  reason- 
able for  all  hospitals  of  a  given  size  regardless  of  patient  mix  or  scope  of  services. 
This  assumption  is  contrary  to  the  Finance  Committee  Report  and  contradictory 
to  the  language  contained  in  Section  405.460(b)  itself.  The  dollar  limitations  are 
clearly  unrelated  to  the  efficiency  of  specific  institutions  or  to  the  relative  effi- 
ciency of  reasonably  defined  classes  of  institutions. 

The  formula  by  which  the  allowable  dollar  amounts  are  derived  and  the  factors 
included  in  making  these  determinations  are  not  stated  in  the  proposed  rules.  This 
information  should  be  disclosed  so  that  interested  parties  'may  constructively 
suggest  an  alternative  methodology  for  developing  a  reasonable  cost  formula. 

The  proposed  rules  fail  to  define  essential  terms  such  as  "efficiency",  "effective- 
ness", "types  and  mix  of  services",  "type  and  mix  of  patients"  and  "routine  serv- 
ices". Explicit  definitions  of  these  essential  terms  are  necessary  for  any  rational 
implementation  of  Section  223. 

It  should  also  be  noted  that  the  principle  of  creating  ceilings  for  payments  with- 
out specific  consideration  of  factors  affecting  individual  institutions  will  lead  to 
the  reduction  of  the  range  of  services  available  from  a  given  provider  and  will 
significantly  alter  the  quality  of  patient  care.  Moreover,  such  ceilings  could  readily 
be  reduced  unilaterally,  again  without  respect  to  the  relative  efficiency  of  the  insti- 
tution subject  to  the  regulations. 

The  imposition  of  arbitrary  ceilings  on  hospital  revenues  could  affect  the  quality 
of  service  available  to  Medicare  patients.  Under  the  proposed  system  some  hos- 
pitals may  be  forced  to  treat  Medicare  beneficiaries  at  a  loss,  which  could  reduce 
the  ability  of  the  hospital  to  retain  needed  employees  and  maintain  the  level  of 
capital  expenditures  necessary  to  provide  quality  service.  An  arbitrary  application 
could  lead  to  inefficiency  in  the  long  run  operation  of  health  care  facilities.  This 
could  be  contrary  to  the  expressed  intent  of  section  223.  Moreover,  Medicare 
patients  might  have  to  pay  a  substantial  copajrtnent  which  was  not  contemplated 
under  Title  XVIII.  Hospitals  which  are  unable  to  collect  copayments  from  Medi- 
care beneficiaries  would  be  forced  to  distribute  the  loss  throughout  the  balance 
of  the  inpatient  population.  With  respect  to  charges  to  be  imposed  on  beneficiaries, 
we  find  nothing  in  the  law  requiring  the  approval  of  the  intermediary  While  they 
may  have  an  appropriate  role,  their  "approval"  should  not  be  required. 

The  American  Medical  Association  submits  that  the  proposed  rules  have  no 
reasonable  bearing  upon  the  reasonable  cost  of  necessary  health  services.  The 
Association  accordingly,  because  of  their  potential  adverse  effect  upon  quality 
patient  care,  requests  that  the  proposed  rules  be  withdrawn  pending  the  develop- 
ment of  a  regulatory  format  which  is  consistent  with  the  intent  of  the  Congress. 
Sincerely, 

Ernest  B.  Howard,  M.D. 


American  Medical  Association, 

Chicago,  III.,  May  14,  1975. 
Re  proposed  regulations  published  April  14,  1975,  in  the  Federal  Register 
amending  subpart  E — Criteria  for  determination  of  reasonable  charges 
pursuant  to  section  224(a)  Public  Law  92-603. 
Mr.  James  B.  Cardwell, 

Commissioner,  Social  Security  Administration,  Department  of  Health,  Educationt 
and  Welfare,  Washington,  D.C. 

Dear  Commissioner  Cardwell:  On  April  14,  1975  proposed  regulations  were 
published  in  the  Federal  Register  amending  present  regulations  controlling  re- 
imbursement limitations  under  Medicare  for  plr^sicians'  fees. 

In  the  commentary  prefacing  the  changes  in  the  regulations  it  is  stated  that  the 
amendments  are  made  pursuant  to  the  economic  index  provisions  of  section  224(a) 
of  P.L.  92-603,  enacted  in  October,  1972,  and  to  the  Report  of  the  Senate  Com- 
mittee on  Finance. 
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It  is  to  be  noted  at  the  outset  that  the  language  of  the  proposed  regulations 
(section  405.504)  is  largely  a  restatement  of  the  current  regulation,  augmented  by 
additional  language  from  the  statute.  In  fact,  section  224(a)  itself  contains  con- 
siderable language  which  existed  in  the  regulations  at  the  time  of  enactment  of 
P.L.  92-603. 

Section  224(a),  in  relevant  portion,  amends  section  1842(b)(3)  of  the  Social 
Security  Act,  adding  the  following: 

No  charge  may  be  determined  to  be  reasonable  in  the  case  of  bills  submitted  or 
requests  for  payment  made  under  this  part  after  December  31,  1970,  if  it  exceeds 
the  higher  of  (i)  the  prevailing  charge  recognized  by  the  carrier  and  found  accept- 
able by  the  Secretary  for  similar  services  in  the  same  locality  in  administering 
this  part  on  December  31,  1970,  or  (ii)  the  prevailing  charge  level  that,  on  the 
basis  of  statistical  data  and  methodology  acceptable  to  the  Secretary,  would  cover 
75  percent  of  the  customary  charges  made  for  similar  services  in  the  same  locality 
during  the  last  preceding  calendar  year  elapsing  prior  to  the  start  of  the  fiscal  year 
in  which  the  bill  is  submitted  or  the  request  for  payment  is  made.  In  the  case  of 
physician  services  the  prevailing  charge  level  determined  for  purposes  of  clause 
(ii)  of  the  preceding  sentence  for  any  fiscal  year  beginning  after  June  30,  1973, 
may  not  exceed  (in  the  aggregate)  the  level  determined  under  such  clause  for  the 
fiscal  year  ending  June  30,  1973,  except  to  the  extent  that  the  Secretary  finds,  on 
the  basis  of  appropriate  economic  index  data,  that  such  higher  level  is  justified 
by  economic  changes. 

As  can  be  seen,  the  crux  of  the  matter  is  premised  upon  the  requirement  that, 
beginning  in  fiscal  year  1974,  increases  in  the  prevailing  charge  level  will  be 
limited  by  an  economic  index  established  by  the  Secretary.  The  regulations  only 
state,  insofar  as  composition  of  the  index  is  concerned,  that  the  "economic  index 
data"  must  "demonstrate  that  such  higher  prevailing  charge  level  is  justified  by: 
(A)  Changes  in  general  earnings  levels  of  workers  that  are  attributable  to  factors 
other  than  increases  in  their  productivity;  and  (B)  changes  in  expenses  of  the 
kind  incurred  by  physicians  in  office  practice.  The  office-expense  component  and 
the  earnings  component  of  such  index  shall  be  given  the  relative  weights  shown 
in  data  on  self-employed  physicians'  gross  income." 

An  explanation  of  what  components  will  comprise  the  index,  and  how  the 
index  will  operate,  is  totally  lacking  in  the  regulations.  An  example  is  given  in 
the  proposed  regulations,  illustrating  relative  weights  which  might  be  attributed 
to  the  office-expense  and  the  earnings  components.  Then  follow,  in  the  example, 
calculations  based  upon  hypothetical  factors  of  only  depictive,  methodological 
value  indicating  how  a  cumulative  economic  index  based  on  subindices  might  be 
ascertained.  The  "example"  to  which  the  proposed  regulations  refer  is  itself 
taken  from  the  House  Report  accompanying  Sec.  224  of  P.L.  92-603,  and  was 
also  used  in  the  Senate  Report.  In  both  these  reports  the  formula  (as  used  in  the 
proposed  regulations)  was  specifically  referred  to  as  an  example  of  how  an  index 
might  operate.  We  cannot  believe  that  a  formula  perhaps  perfunctorily  used  by 
Congress  as  an  example  to  clarify  its  intent  could  be  seriously  advocated  as  the 
formula,  and  that  the  advocacy  of  such  a  formula  is  attempted  by  means  of  an 
innocuous  "example"  in  the  proposed  regulations.  On  the  other  hand,  we  would 
anticipate  and  expect  a  proposal  for  an  index  to  be  a  clear,  concise,  and  definitive 
explanation  of  a  method  so  that  appropriate  consideration  of  the  proposal  could  be 
made.  In  the  Senate  Report  it  is  contemplated  that  "both  initially  and  over  the 
long  run,  the  most  refined  indexes  that  can  be  developed"  would  be  used  by  the 
Secretary. 

The  regulations  are  void  of  any  economic  index  data  upon  which  meaningful 
comment  can  be  provided.  It  is  true  that  certain  material  was  distributed  at  a 
prepublication  briefing.  However,  these  documents  cannot  be  considered  a  part 
of  the  regulations,  are  not  available  to  all  interested  persons,  nor  are  even  known 
to  exist  by  most  interested  people.  Moreover,  their  import  and  value  were  specifi- 
cally minimized,  being  portrayed  as  examples,  and  marked  specifically,  in  many 
instances,  with  the  admonition:  "For  Discussion  Only." 

Certain  concepts  in  the  regulations  do  require  special  comment.  In  the  introduc- 
tory discourse  preceding  the  formal  language  of  the  proposed  regulation,  it  is 
stated  that  the  proposed  amendments  provide  that  any  recognition  of  a  prevailing 
charge  increase  for  a  physician's  services  in  a  locality  will  be  limited  by  and 
"appropriate  national  economic  index"  so  that  Medicare  reimbursement  will  not 
recognize  without  limitation  whatever  increase  in  charges  is  established  in  a 
locality.  Continuing,  it  is  stated:  "Recognition  of  charge  increases  would  be 
limited  to  rates  that  economic  data  indicate  would  be  fair  to  all  concerned  and 
follow,  rather  than  lead,  any  inflationary  trends." 
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We  can  find  no  justification  in  either  the  law  or  its  legislative  history  for  the 
creation  and  imposition  of  a  "national  economic  index."  A  reading  of  the  Senate 
Report  requires  the  conclusion  that  any  index  is  to  be  an  area  index,  to  be  applied 
in  each  locality.  We  must  also  question  the  application  of  an  index  on  a  procedure- 
by-procedure  basis,  as  proposed  in  the  regulations,  contrary  to  the  Senate  Report. 
We  would  like  to  point  out  that  application  of  the  procedure-by-procedure  approach 
is  more  restrictive  than  application  in  the  aggregate.  Moreover,  the  statement  that 
increases  are  to  be  "fair  to  all  concerned  and  follow,  rather  than  lead,  any  infla- 
tionary trends"  is,  on  its  face,  contradictory,  and,  when  considered  in  the  context 
of  the  history  of  restrictions  and  limitations  placed  upon  Medicare  fees,  is  an 
affront  to  the  physicians  who  have  cooperated  throughout  a  long  period  during 
which  there  has  been  imposition  of  arbitary  freezes  and  targeted  economic  controls. 
The  two-year  time  lag  involved  in  the  recognition  of  physician  fees  is  in  itself 
unique  and  has  operated  in  such  a  way  that  Medicare  fee  recognition  has  long- 
lagged  behind  current  trends  in  physicians'  fees. 

With  respect  to  the  specified  requirement  in  the  regulation  tying  increases  to 
"changes  in  general  earnings  levels  of  workers  that  are  attributable  to  factors  other 
than  increases  in  their  productivity,"  we  find  no  corresponding  language  in  the  law 
or  the  legislative  history.  It  is  manifestly  unfair  and  improper  to  base  the  income 
limit  on  the  change  in  workers'  income  instead  of  physicians'  income.  In  our 
opinion,  the  Congressional  Reports  accompanying  Section  224  clearly  support  the 
view  that  Congress  intended  that  any  index  which  was  established  was  to  be 
based,  as  to  earning  levels,  on  physicians'  earnings  in  the  area. 

A  reading  of  the  legislative  history  supports  this  conclusion.  The  term  "workers" 
is  not  used  in  the  Senate  Report.  The  phrase  "operating  expenses  of  physicians 
and  in  earning  levels"  used  therein  refers  to  earnings  levels  of  physicians,  inde- 
pendent of  any  other  income  factor  in  an  area. 

It  is  our  opinion  that  the  basic  proposal  imposing  economic  controls  on  one 
sector  of  our  economy  is  invalid  and  discriminatory.  Its  invidiousness  is  intensified 
when  consideration  is  given  to  the  fact  that  the  controls  and  limits  on  the  gov- 
ernment financial  contribution  towards  payment  of  the  medical  care  of  a  Medicare 
beneficiary  set  arbitrary  limits  on  prevailing  charges,  and  thus  shift  an  increasing 
burden  onto  the  Medicare  beneficiary.  Such  arbitrary  limitations  could  further 
discourage  the  use  of  assignments. 

We  believe  that  finalization  of  the  regulations  as  proposed  would  be  inequitable 
and  unfair. 

Many  questions  concerning  vital  issues  remain  unanswered  under  the  proposed 
regulations.  Some  of  these  are:  How  would  the  concept  of  " aggregate"  be  utilized 
in  determining  the  prevailing  charge  increases  as  determined  by  the  index?  What 
will  be  the  components  of  the  index?  Will  the  index  reflect  the  differences  in  medi- 
cal practices  and  expenses?  How  frequently  will  the  index  weights  be  updated? 
From  what  source  will  data  come?  What  will  be  the  basis  for  selection  of  the 
source?  What  will  be  the  areas  and  localities  referred  to  in  the  Senate  Report? 
Will  the  base  year  take  into  consideration  previous  abnormal  prevailing  charges 
established  by  Medicare?  Will  there  be  retroactive  application  with  respect  to 
charges  submitted  after  June  30,  1973?  These  questions  require  answers  in  pro- 
posed regulations. 

We  request  that  the  proposed  regulations  be  withdrawn.  If  implementation  of 
section  224(a)  is  to  be  pursued,  however,  we  request  that  the  basic  economic  index 
data,  as  well  as  definitive  methodology  and  application,  be  promulgated  as  pro- 
posed regulations  so  that  the  medical  profession  and  other  interested  persons  will 
have  the  opportunity  to  analyze  and  comment  upon  the  fundamental  operative 
elements  controlling  the  determination  and  application  of  the  final  allowable  per- 
centage increase  in  prevailing  charge  levels. 
Sincerely, 

James  H.  Sammons,  M.D. 
PSRO  Amendments  1 

The  following  reflects  the  substance  of  amendments  to  PSRO  contained  in  the 
above  bills : 

(1)  The  definition  of  "qualified  organization"  under  Section  1152(b)(1)(A) 
should  be  expanded  so  that  organizations,  including  foundations,  designated  by 
medical  societies  will  be  specifically  eligible  for  consideration  as  a  PSRO. 

(2)  (A)  Authority  for  the  Secretary  to  enter  into  PSRO  contracts  with  groups 
other  than  professional  associations,  as  provided  in  Section  1152(b)(1)(B),  should 
be  postponed  from  January  1,  1976,  to  July  1,  1978. 
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(b)  The  National  Professional  Standards  Review  Council  should  conduct  a 
study  to  review  the  extent  of  professional  participation  in  the  implementation  of 
the  PSRO  program.  Such  study  would  be  completed  by  January  1,  1978,  and 
thereupon  presented  to  Congress,  at  which  time  Congress  could  determine  whether, 
and  under  what  conditions,  other  agencies  would  be  allowed  to  serve  as  PSROs. 

(3)  (A)  Section  1156  should  be  amended  to  specifically  direct  the  respective 
PSROs  to  ascertain  and  develop  appropriate  guidelines,  (referring  to  norms, 
criteria,  and  standards)  drawing  upon  the  expertise  of  national,  state,  and  county 
medical  associations  and  specialty  societies. 

(B)  The  law  should  be  amended  to  specifically  state  that  such  guidelines 
(referring  to  norms,  criteria  and  standards)  are  to  be  guides  only  and  cannot  be 
substituted  for  individual  professional  judgment. 

(4)  Consistent  with  policy  in  opposition  to  preadmission  certification  of  institu- 
tional care,  such  authority  presently  existing  in  the  PSRO  law  should  be  deleted. 

(5)  "Regular  Review"  of  Patient  and  Provider  profiles  should  not  be  required 
to  be  based  upon  case-by-case  analysis  of  care  provided  or  received.  Section  1155 
(a)  (4)  should  be  amended  to  allow  for  the  review  on  a  sample  basis. 

(6)  Section  1160(a)(3)  providing  for  financial  penalties  in  lieu  of  termination 
or  suspension  should  be  repealed.  A  system  of  graduated  sanctions,  clearly  stating 
the  maximum  applicable  penalty  (such  as,  a  suspension  up  to  30  days  for  a  first 
finding  by  the  PSP^O  that  the  provider  or  practitioner  has  established  a  pattern 
of  practice  which  is  unacceptable)  should  be  established. 

(7)  Certain  reporting  provisions  require  PSR,Os  to  submit  to  the  Statewide 
Council,  for  forwarding  to  the  Secretary,  all  determinations  made  by  the  PSRO 
that  a  practitioner  or  a  provider  has  violated  any  obligations  relating  to  necessity, 
quality  or  situs  of  care  furnished  (Sections  1157  and  1160(b)(1)).  These  provisions 
should  be  amended  to  require  the  PSR  O  to  report  to  the  Statewide  Council  only 
when  it  determines  that  a  pattern  of  practice  requires  such  attention  or  that  a 
provider  or  practitioner  has  grossly  and  flagrantly  violated  the  obligations  im- 
posed under  the  Act.  Such  determinations  should  be  made  only  after  a  conference 
with  the  provider  or  practitioner,  in  an  attempt  to  seek  compliance,  and  a  finding 
that  he  or  it  has  shown  an  inability  or  lack  of  desire  or  intention  to  comply  with 
the  program  requirements. 

(8)  Section  1167  should  be  amended  to  provide  that  the  written  records  of 
Professional  Standards  Review  Organizations,  Statewide  Professional  Standards 
Review  Councils,  and  the  National  Professional  Standards  Review  Council 
shall  not  be  subject  to  subpoena  or  discovery  proceedings  in  any  civil  action; 
nor  shall  the  identity  of  any  member,  employee,  or  person  providing  information, 
counsel  or  services  be  subject  to  subpoena  or  discovery  proceedings;  nor  shall  the 
discussion  or  deliberations  of  any  such  organization,  council  member,  employee, 
or  person  be  subject  to  subpoena  or  discovery  proceedings  in  any  civil  action. 

(9)  Section  1167  (c)  should  be  repealed.  Section  1167  purports  (in  subsection 
(c),  to  limit  the  liability  of  an  individual  furnishing  items  or  services  when  such 
individual  has  acted  in  compliance  with  the  norms  of  care  applied  by  a  PSRO, 
provided  that  he  exercised  due  care  in  his  conduct.  This  provision  could  have  the 
unintended  and  undesirable  effect  of  pressuring  practitioners  to  adhere  to  the 
norms.  Moreover,  the  provision  is  at  best  meaningless  because  on  its  face  it  is 
applicable  only  when  the  practitioner  has  exercised  due  care — the  very  issue  at 
the  heart  of  the  malpractice  issues. 

(10)  The  law  should  be  amended  to  state  the  limited  functions  of  the  "norms, 
criteria,  and  standards"  developed  thereunder  and  to  define  their  applicability 
in  civil  cases. 

(11)  Section  1168,  referring  to  the  reimbursement  of  PSRO  expenses,  should 
be  amplified  so  that  contract  applicants  will  have  an  accurate  understanding 
as  to  which  organizational  expenses  will  be  reimbursable. 

(12)  The  law  should  be  amended  to  provide  for  the  appeal  of  area  designations. 

(13)  The  law  should  be  amended  to  provide  for  PSRO  review  of  care  delivered 
through  all  federal  medical  programs  such  as  the  Veterans  Administration  and 
Public  Health  Service. 

(14)  Section  1155(b)(4)  should  be  repealed.  PSROs  would  be  authorized  under 
Section  1155(b)(4)  to  inspect  the  facilities  in  which  care  is  rendered  or  services 
are  provided  by  practitioners  or  providers.  Institutions  are  currently  subject  to 
inspection  by  the  Joint  Commission  on  Accreditation  of  Hospitals,  and,  more- 
over, facilities  are  generally  subject  to  regulation  under  state  and  local  law.  It 
has  been  observed  that  the  further  requirements  of  onsite  inspections  by  PSROs 
would  be  an  unwarranted  duplication. 

(15)  Section  1155(b)(3)  should  be  repealed.  Practitioners  and  providers  are 
obligated  to  maintain  supporting  documentation  substantiating  the  necessity 
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and  quality  of  care  provided  under  Medicare  and  Medicaid.  These  record-keeping 
requirements  (Section  1160(a)(1)(C)  are  duplicated  by  an  ambiguous  authoriza- 
tion under  Section  1155(b)  (3)  allowing  PSROs  to  "examine  the  pertinent  records" 
of  practitioners  and  providers.  This  authority  is,  at  best,  redundant  and  could  be 
the  subject  of  abuse.  It  should  be  observed  that  unrestrained  examinations  of 
medical  records  would  jeopardize  their  confidentiality. 

(16)  The  role  of  the  state  medical  society  should  be  further  augmented  by 
authorizing  the  Secretary  to  enter  into  contracts  with  the  state  medical  society, 
or  its  designated  organization,  to  provide  technical  and  administrative  assistance 
to  PSROs  in  the  administration  of  the  PSRO  program.  Under  such  contracts, 
the  organization  would  be  reimbursed  directly  by  DHEW. 

(17)  Section  213  of  P.L.  92-603,  which  describes  circumstances  under  which 
payment  may  be  made  under  Medicare  for  certain  otherwise  noncovered  items 
and  services,  and  under  which  recovery  can  be  made  from  providers  and  practi- 
tioners, should  be  repealed. 

(18)  Provisions  of  Section  207  of  P.L.  92-603,  relating  to  utilization  review  pro- 
cedures under  Medicaid  should  be  repealed. 

(19)  Section  229  of  P.L.  92-603,  authorizing  the  creation  of  program  review 
teams,  should  be  repealed. 

In  the  United  States  District  Court  for  the  Northern  District  of 
Illinois  Eastern  Division 

(No.  75-C-560) 

American  Medical  Association,  for  Itself  and  its  Members,  and  Richard 
A.  Adamski,  M.D.,  Frank  J.  Jirka,  Jr.,  M.D.,  Edward  J.  Krol,  M.D., 
Risher  Watts,  Jr.,  M.D.,  Kenneth  M.  Wilcox,  M.D.,  William  Borrelli, 
Marie  Clemes,  Harold  Gurgone,  Maurice  Paul,  Lucille  Roubal, 
William  Whinnert,  Corine  Block,  Mary  Hinton,  Lerot  Kreer,  A.  L. 

PlVONKA,  AND  LEONARD  STOLARSKI,  PLAINTIFFS, 

vs. 

Caspar  W.  Weinberger,  Secretary  of  the  United  States  Department  of 
Health,  Education,  and  Welfare,  Defendant. 

order 

This  action  having  come  on  for  hearing  on  March  4  through  March  7,  1975, 
and  on  April  15,  1975,  on  plaintiffs'  application  for  a  preliminary  injunction 
prohibiting  enforcement  by  the  defendant  of  20  CFR  §  405.1035(e)  (f)  and  45 
CFR  §  250.19(a)  (1)  (viii) ;  the  plaintiffs  having  moved,  at  the  conclusion  of  the 
hearing  on  the  motion  for  preliminary  injunction  held  March  4  through  March  7, 
for  a  temporary  restraining  order  pending  decision  on  the  application  for  pre- 
liminary injunction;  and  the  court  having  considered  the  evidence  admitted  in 
behalf  of  plaintiffs  and  defendant,  the  oral  and  written  presentations  of  the 
attorneys  for  plaintiffs  and  defendant,  and  the  court  having  delivered  orally  on 
May  27,  1975,  and  filed  on  June  5,  1975,  its  memorandum  of  decision  intended  to 
satisfy  the  provisions  of  Rule  52(a)  of  the  Federal  Rules  of  Civil  Procedure 
requiring  the  court  to  set  forth  its  findings  of  fact  and  conclusions  of  law. 

It  is  ordered  and  adjudged  that: 

1.  Plaintiffs'  application  for  a  preliminary  injunction  will  be,  and  the  same 
hereby  is,  allowed.  A  preliminary  injunction  will,  therefore,  issue  forthwith 
prohibiting  the  defendant  Secretary  of  the  Department  of  Health,  Education  & 
Welfare  from  in  any  way  enforcing  or  implementing  20  CFR  §  405.  1035 (e)(f) 
and  45  CFR  §  250.19(a)  (1) (viii),  pending  disposition  of  this  cause  on  the  merits, 
and  without  security  in  any  amount  from  plaintiffs. 

2.  Plaintiffs'  motion  for  a  temporary  restraining  order  will  be,  and  the  same 
hereby  is,  denied,  it  being  moot  as  a  result  of  this  court's  ruling  on  plaintiffs' 
application  for  preliminary  injunction. 

It  is  further  ordered  and  adjudged,  That  defendant  having  moved  on  May  27, 
1975,  for  a  stay  of  preliminary  injunction  pending  decision  on  appeal  of  the 
preliminary  injunction,  and  the  court  having  heard  oral  argument  by  the  attorneys 
for  plaintiffs  and  defendant,  defendant's  motion  for  a  stay  of  injunction  pending 
appeal  will  be,  and  the  same  hereby  is,  denied. 

Julius  J.  Hoffman, 
Senior  United  States  District  Judge. 

Dated  at  Chicago,  Illinois,  this  27th  day  of  May,  1975. 
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In  the  United  States  District  Court  for  the  Northern  District  of  Illinois 

Eastern  Division 

(No.  75-C-560) 

American  Medical  Association,  for  Itself  and  Its  Members,  and  Richard 
A.  Adamski,  M.D.,  Frank  J.  Jirka,  Jr.,  M.D.,  Edward  J.  Krol,  M.D., 
Risher  Watts,  Jr.,  M.D.,  Kenneth  M.  Wilcox,  M.D.,  William  Borrelli, 
Marie  Clemes,  Harold  Gurgone,  Maurice  Paul,  Lucille  Roubal, 
William  Whinnery,  Corine  Block,  Mary  Hinton,  Leroy  Kreer,  A.  L. 

PlVONKA,  AND  LEONARD  StOLARSKI,  PLAINTIFFS, 

VS.  A 

Caspar  W.  Weinberger,  Secretary  of  the  United  States  Department  of 
Health,  Education,  and  Welfare,  defendant 

memorandum  of  decision 

Julius  J.  Hoffman,  Senior  District  Judge.  In  this  action  by  the  American  Medical 
Association  and  others  for  declaratory  and  injunctive  relief  from  the  enforcement 
of  regulations  promulgated  by  the  defendant  Secretarj^  of  the  Department  of 
Health,  Education,  and  Welfare,  plaintiffs  move  for  a  temporary  restraining  order 
and  a  preliminary  injunction  pending  disposition  on  the  merits. 

Plaintiffs  include  not  only  the  American  Medical  Association  (AM A),  which  has 
filed  suit  against  HEW  for  the  first  time  in  its  history,  but  also  five  physicians,  six 
recipients  of  Medicare  benefits,  two  recipients  of  Medicaid  benefits,  and  three 
other  persons  not  participating  in  Medicare  or  Medicaid  but  desiring  medical 
treatment.  The  challenged  regulations,  20  CFR  §  405.1035(e)  (f)  and  45  CFR 
§  250.19(a)  (1)  (viii),  condition  Medicare  and  Medicaid  reimbursement  on  the 
establishment  by  hospitals  of  "utilization  review"  committees  which  must  assess 
the  "medical  necessity"  of  a  patient's  admission  within  24  hours,  or  one  working 
day,  thereof.  Plaintiffs  allege  that  these  regulations  interfere,  in  violation  of  the 
First,  Fifth,  and  Ninth  Amendments,  with  a  physician's  right  to  practice  medicine 
according  to  his  best  medical  judgment  and  a  patient's  right  to  be  treated  accord- 
ing to  the  best  medical  judgment  of  his  or  her  attending  physician.  The  complaint 
also  challenges  the  authority  of  the  Secretary  under  the  Social  Security  Act  to 
issue  the  regulations,  and  asserts  that  the  Secretary  failed,  prior  to  promulgation, 
to  make  specific  findings  as  required  by  the  Administrative  Procedure  Act  and  the 
Fifth  xAmendment.  Jurisdiction  is  based  on  28  U.S.C.  §  1331,  which  confers  upon 
the  district  courts  original  jurisdiction  over  civil  actions  arising  under  the  Consti- 
tution or  laws  of  the  United  States  and  in  which  the  amount  in  controversy  exceeds 
$10,000.00. 

As  the  court  has  stated  on  several  occasions  during  these  proceedings,  it  regards 
this  case  as  critically  important  to  patients  and  physicians  throughout  the  coun- 
try, as  well  as  to  the  Secretary,  who  seeks  to  limit  the  increasing  costs  of  federal 
health  insurance.  The  court  has  therefore  proceeded  deliberately,  with  the  benefit 
of  extensive  written  and  oral  presentations  by  the  attorneys  for  the  plaintiffs  and 
the  defendant. 

On  February  20,  1975,  plaintiffs  filed  their  complaint  and  motion  for  preliminary 
injunction  together  with  a  forty-two  page  memorandum  in  support.  Four  days 
later,  the  court  set  the  matter  down  for  hearing  March  4  on  the  motion  for  pre- 
liminary injunction,  and  granted  leave  to  defendant  to  file  a  memorandum  in 
opposition  exceeding  the  fifteen  page  limit  prescribed  by  the  local  rules.  On  Feb- 
ruary 14,  defendant  moved  for  the  convening  of  a  three-judge  court.  After  briefing 
and  argument  by  the  parties,  the  court  denied  that  motion  for  the  principal  reason 
that  plaintiffs  seek  an  injunction  against  the  enforcement  of  federal  administra- 
tive regulations  as  opposed  to  an  underlying  enabling  statute.  A  hearing  on  the 
motion  for  preliminary  injunction  was  held  from  March  4  through  March  7,  at 
the  completion  of  which  the  court  ordered  the  parties  to  file,  contemporaneously 
on  March  21,  proposed  findings  of  fact  and  conclusions  of  law,  and  memoranda 
in  support  thereof.  Also  at  the  close  of  the  hearing,  plaintiffs  moved  for  a  temporary 
restraining  order  pending  decision  on  the  motion  for  a  preliminary  injunction. 
On  March  10,  defendant  filed  a  memorandum  in  opposition  to  the  motion  for  a 
temporary  restraining  order  pursuant  to  his  request  for  leave  to  submit  written 
opposition  to  that  motion.  Shortly  after  submission,  with  respect  to  the  motion 
for  preliminary  injunction,  of  the  proposed  findings  of  fact  and  conclusions  of 
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law  and  supporting  memoranda,  counsel  for  the  Secretary  advised  the  court  by 
letter  that  the  original  February  1  effective  date  had  been  amended  to  July  1, 
1975.  On  April  15,  the  court  held  a  hearing  for  consideration  of  the  question 
whether,  in  view  of  the  amended  effective  date,  the  issues  raised  by  the  motion 
for  preliminary  injunction  were  ripe  for  judicial  determination  and  on  April  18, 
the  parties  filed  memoranda  on  the  issue.  On  May  14,  plaintiffs  filed  their  motion 
for  summary  judgment,  and  the  following  week,  on  May  23,  defendant  filed  his 
cross  motion  for  summary  judgment. 

Enactment  of  Medicare  and  Medicaid  into  the  Social  Security  Act  established 
the  Federal  government  as  the  largest  health  insurer  in  the  United  States.  Estab- 
lished under  Title  XIX  of  the  Social  Security  Act,  42  U.S.C.  §1396  et  seq.,  Medicaid 
is  a  federal-state  matching  funds  program  providing  medical  assistance  to  elderly, 
blind,  disabled  and  other  individuals  with  insufficient  resources  to  meet  the  cost 
of  necessary  medical  care,  as  well  as  families  with  dependent  children.  Medicare 
is  a  federally  funded  and  administered  program  created  by  Title  XVIII  of  the 
Social  Security  Act  providing  hospital  and  out-patient  insurance  benefits  to  elderly 
persons.  Principally  to  reduce  the  rising  costs  of  these  programs,  the  Secretary 
promulgated  the  challenged  regulations.  As  the  court  has  noted,  the  regulations 
require  hospitals  to  implement  by  July  1,  1975,  a  "utilization  review"  procedure 
under  which  a  committee  of  two  or  more  physicians,  "with  the  participation  of 
other  professional  personnel,"  determines,  within  24  hours  or  one  working  day, 
whether  the  admission  of  a  patient  is  "medically  necessary."  Findings  by  the 
committee  that  admissions  are  not  "medically  necessary"  result  in  denial  of 
Medicare  or  Medicaid  reimbursement. 

I.  Standing  and  Ripeness 

A.  STANDING 

The  Secretary  assets  that,  with  respect  to  the  American  Medical  Association, 
the  complaint  alleges  solely  that  the  AMA  is  an  association  of  state  medical 
societies  in  the  United  States,  and  contends  that  this  allegation  is  insufficient, 
under  Sierra  Club  v.  Morion,  405  U.S.  727  (1972),  to  establish  the  AMA's  standing 
to  sue.  More  specifically,  defendant  contends  that  because  the  complaint  lacks 
allegations  that  the  AMA  itself  will  be  injured  and  that  any  of  the  plaintiffs  are 
members  of  the  AMA,  it  necessarity  lacks  an  allegation  that  any  member  of  the 
AMA  is,  or  will  be,  injured  by  the  regulations  under  attack.  Defendant  maintains 
also  that  the  allegations  of  the  complaint  are  insufficient  to  establish  the  standing  of 
the  patient  plaintiffs. 

As  a  practical  matter,  a  ruling  on  the  standing  of  the  American  Medical  Asso- 
ciation may  be  of  small  consequence,  for  the  court  holds  that  the  patient  plaintiffs 
have  standing  in  any  event.  See,  e.g.  Doe  v.  Bolton,  410  U.S.  179  (1973),  one  of  the 
two  recent  abortion  decisions  by  the  Supreme  Court,  in  which  the  Court  observed 
that  "[ijnasmuch  as  Doe  and  her  class  are  recognized,  the  question  whether  the 
other  appellants — physicians,  nurses,  clergymen,  social  workers,  and  corpora- 
tions— present  a  justiciable  controversy  and  have  standing  is  perhaps  a  matter  of 
no  great  consequence."  410  U.S.  at  188. 

In  the  first  paragraph  of  the  complaint,  all  plaintiffs  allege  that  the  action 
arises  in  part  under  the  Administrative  Procedure  Act,  5  U.S.C.  §  551  et  seq. 
Section  10  of  the  Act,  5  U.S.C.  §  702,  provides  that  a  person  suffering  legal  wrong, 
or  "adversely  affected"  or  "aggrieved"  by  agency  action  within  the  meaning  of  a 
relevant  statute,  is  entitled  to  judicial  review  of  that  action.  Recently,  in  United 
States  v.  SCRAP,  412  U.S.  669  (1973),  the  Supreme  Court  restated  with  clarity 
the  requirements  for  standing  under  the  Administrative  Procedure  Act  as  an- 
nounced the  previous  year  in  Sierra  Club  v.  Morton.  In  SCRAP,  the  Court  stated 
that  standing  is  conferred  upon  those  who  can  show  that  the  challenged  action  had 
caused  them  "injury  in  fact,"  and  "where  the  alleged  injury  was  to  an  interest 
'arguably  within  the  zone  of  interests  to  be  protected  or  regulated'  by  the  statutes 
that  the  agencies  were  claimed  to  have  violated."  412  U.S.  at  686.  Articulating 
precisely  what  allegations  are  required,  the  Court  went  on  to  state  that  "[a] 
plaintiff  must  allege  that  he  has  been  or  will  in  fact  be  perceptibly  harmed  by  the 
challenged  agency  action.  *  *  *"  Id.  at  688.  (emphasis  supplied).  Here,  the 
plaintiffs  allege  that  the  regulations  will  interfere  with  their  right  to  be  hospital- 
ized in  accordance  with  the  best  judgment  of  their  respective  physicians,  will 
reduce  the  quality  of  medical  care  because  non-medical  matters  will  complicate  the 
decision  to  hospitalize,  and  delay  adminissions,  to  the  detriment  of  their  health 
and  proper  treatment. 
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These  allegations,  which,  at  the  very  least,  assert  "perceptible  harm,"  are  more 
specific  than  those  held  sufficient  in  SYRAP.  In  that  case,  the  plaintiff  SCRAP 
(Students  Challenging  Regulatory  Agency  Procedures),  an  unincorporated  asso- 
ciation of  five  law  students,  claimed,  inter  alia,  that  the  use  by  each  of  its  members 
of  forests,  streams,  mountains  and  other  resources  was  disturbed  by  the  adverse 
environmental  impact  "caused  by  the  nonuse  of  recyclable  goods  brought  about 
by  a  rate  increase  on  those  commodities."  412  U.S.  at  685. 

It  is,  moreover,  evident  that  the  interests  of  the  plaintiff  recipients  of  Medicare 
and  Medicaid  benefits  are  arguably  within  the  zone  of  interests  sought  to  be 
regulated  or  protected.  The  programs  exist  to  serve  them.  Their  allegations  are, 
therefore,  sufficient  to  confer  standing  under  §  10  of  the  Administrative  Procedure 
Act  to  challenge  the  action  of  the  Secretary  in  promulgating  the  regulations. 

The  complaint  is  likewise  sufficient  to  establish  the  standing  of  the  American 
Medical  Association  and  the  physician  plaintiffs.  Sierra  Club  v.  Morton  requires 
that  a  party  seeking  review  of  administrative  action  must  allege  that  he  himself 
has  suffered  injury.  The  Supreme  Court  stated  in  that  case  that  "[i]t  is  clear  that 
an  organization  whose  members  are  injured  may  represent  those  members  in  a 
proceeding  for  judicial  review."  405  U.S.  at  727,  citing  NAACP  v.  Button,  371 
U.S.  415,  428  (1963).  In  Sierra  Club  v.  Morton,  the  Court  held  that  because  the 
plaintiff  Sierra  Club  had  failed,  in  its  complaint  seeking  to  enjoin  federal  officials 
from  approving  development  of  a  resort  in  a  region  of  great  natural  beauty,  to 
allege  that  it  or  any  of  its  members  would  be  affected  b3^  the  development,  it 
lacked  standing  to  challenge  the  administrative  action. 

Here  the  AMA  and  the  physician  plaintiffs  have  alleged  more  than  the  mere 
"special  interest"  held  insufficient  to  confer  standing  on  the  Sierra  Club.  The 
physicians  allege  that  the  regulations  unlawfully  interfere  with  the  doctor-patient 
relationship  and  the  right  of  a  plrysician  to  practice  medicine  according  to  his 
best  medical  judgment.  The  regulations,  they  aver,  will  "*  *  *  unlawfully  'chill,' 
deter,  and  otherwise  interfere  with  attempts  by  physicians  to  treat  their  patients 
in  a  manner  dictated  by  the  medical  needs  of  the  patients."  They  complain  that 
contrary  committee  decisions  may  subject  them  to  malpractice  actions  and  other 
damage  proceedings  based  on  committee  findings  and  will  expose  them  to  damage 
to  their  professional  reputations.  These  allegations  reflect,  moreover,  interests 
arguably  within  the  zone  of  interests  sought  to  be  regulated  or  protected.  The 
Secretary  has  indicated  that  one  of  the  purposes  of  the  regulations  is  to  improve 
the  quality  of  medical  care.  The  physicians  perform  most  of  the  services  the  costs 
of  which  the  Secretary  has  sought  to  reduce. 

While  it  is  true,  as  the  Secretary  points  out,  that  nowhere  in  the  complaint  do 
the  five  physician  plaintiffs  indicate  that  they  are  members  of  the  American 
Medical  Association,  two  of  them,  James  H.  Sammons,  M.D.,  and  Frank  J. 
Jirka,  M.D.,  set  forth  their  membership  in  affidavits  attached  to  the  complaint. 
When  the  Supreme  Court  decided  Sierra  Club  v.  Morton,  it  looked  to  "pleadings 
or  affidavits;"  405  U.S.  at  735.  Plaintiff,  Risher  Watts,  M.D.,  moreover,  testi- 
fied that  he  is  a  member  of  the  AMA. 

Roe  v.  Wade,  410  U.S.  113  (1973),  has  minimal  application  to  the  physician 
plaintiffs  in  the  case  at  bar.  In  that  case,  the  plaintiff  doctor  was  under  state 
criminal  indictment  for  violation  of  the  same  statute  he  sought  to  challenge  in  the 
federal  court.  The  Supreme  Court  held  that  he  had  made  no  allegation  of  a  threat 
to  any  federally  protected  right  that  could  not  be  asserted  in  defense  of  the  state 
court  prosecution. 

B.  RIPENESS 

There  is  no  disagreement  that  the  legal  issues  in  this  action  present  a  "case  or 
controversy"  within  that  requirement  of  Article  III  of  the  United  States  Consti- 
tution. In  view  of  the  postponement  of  the  effective  date  of  the  regulations  from 
February  1  to  July  1,  1975,  however,  the  Secretary  questions  the  propriety  of  a 
motion  for  preliminary  injunction  prior  to  July  1.  The  injunction  is  sought  against 
enforcement  of  the  challenged  regulations.  Since  there  can  be  no  enforcement  prior 
to  the  effective  date,  the  Secretary  argues,  an  order  of  preliminar}^  injunction 
at  this  time  would  be  a  meaningless  act.  Traditionally,  the  question  thus  presented 
has  been  cast  in  terms  of  "ripeness,"  or  the  timing  of  judicial  review. 

The  power  of  the  district  court  to  review  an  administrative  regulation  prior  to 
enforcement  is  well-settled.  See  Pierce  v.  Society  of  Sisters,  268  U.S.  510  (1925); 
Village  of  Euclid  v.  Amber  Realty  Co.,  272  U.S.  365  (1926) ;  Abbott  Laboratories, 
Inc.  v.  Gardner,  387  U.S.  136  (1966).  See  also  Public  Utilities  Commission  v. 
United  States,  355  U.S.  534  (1958).  Whether  challenge  to  the  regulation  is  "ripe" 
depends  on  whether  the  issues  tendered  are  appropriate  for  judicial  resolution, 
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and  the  hardship  to  the  parties  of  withholding  judicial  consideration.  Abbott 
Laboratories,  Inc.  v.  Gardner,  supra.  See  also,  Toilet  Goods  Ass'n.  Inc.  v.  Gardner, 
387  U.S.  158  (1966). 

In  Pierce  v.  Society  of  Sisters,  supra,  the  Supreme  Court  affirmed,  on  June  21, 
1925,  a  preliminary  injunction  against  the  enforcement  of  a  statute  that  would 
not  become  effective  until  September  1,  1926.  There,  the  Court  found  that  the 
statute,  which  required  parents  to  send  children  of  certain  ages  to  public  schools, 
caused  present  irreparable  harm  to  private  schools.  See  also,  F lemming  v.  Florida 
Citrus  Exchange,  358  U.S.  153  (1958);  Textile  and  Apparel  Grouv  v.  FTC,  410 
F.  2d  1052  (D.C.  Cir.  1968),  cert,  denied,  396  U.S.  910  (1969). 

In  Abbott  Laboratories,  Inc.  v.  Gardner,  supra,  the  court  upheld  pre-enforcement 
permanent  equitable  relief  against  the  Secretary  of  the  Department  of  Health, 
Education  &  Welfare.  There,  plaintiff  drug  manufacturers  challenged  regulations 
requiring  that  the  "established  name"  of  a  drug  accompany  each  appearance  on 
a  label  of  a  proprietary  name.  The  Court  held  that  the  impact  of  the  regulations 
was  ''sufficiently  direct  and  immediate  as  to  render  the  issue  appropriate  for 
judicial  review  at  this  stage."  387  U.S.  at  152.  The  Court  went  on  to  quote  the 
following  from  the  opinion  of  the  district  court:  "[e]ither  they  [the  plaintiff 
manufacturers]  must  comply  with  the  every  time  requirement  and  incur  the  costs 
of  changing  over  their  promotional  material  and  labeling  or  they  must  follow  their 
present  course  and  risk  prosecution."  Id.,  quoting  228  F.  Supp.  855  at  861. 

In  his  treatise  on  administrative  law,  Professor  Kenneth  Culp  Davis  charac- 
terized as  "clearly  unsound,"  the  "easy  assumption  that  a  statute  cannot  be  ripe 
for  challenge  until  it  has  been  applied  by  an  administrator  *  *  *  in  a  concrete 
case."  3  DAVIS,  ADMINISTRATIVE  LAW  TREATISE,  §  21.03  (1958).  The 
reason  is  that  "enforcement"  may  occur  through  the  actions  of  private  parties 
as  well  as  the  promulgating  official  or  agency. 

That  is  precisely  what  is  occurring  with  respect  to  the  regulations  now  before 
the  court.  Risher  Watts,  Jr.,  M.D.,  one  of  the  physician  plaintiffs  and  medical 
director  of  two  Chicago  hospitals  serving  primarily  Medicare  and  Medicaid 
patients,  testified  that  his  hospitals  have  begun  to  implement  the  challenged 
regulations.  Moreover,  the  notices  of  the  amended  effective  date  contained  the 
following  statement:  "The  Department  wishes  to  emphasize  that  it  expects  all 
facilities  participating  in  Medicare  to  be  in  full  compliance  with  these  regulations 
on  July  1,  1975.  Facilities  should  not  abate  their  efforts  to  develop  criteria  and 
programs  to  comply  with  these  regulations  as  a  result  of  the  change  in  effective 
date."  (emphasis  supplied). 

40  F.  Reg.  14591.  The  notice  with  respect  to  the  Medicaid  regulations  is,  with 
the  exception  of  its  reference  to  Medicaid  instead  of  Medicare,  identical.  40  F. 
Reg.  14597.  Furthermore,  in  what  appears  to  be  an  undated  departmental 
memorandum  of  the  Social  Security  Administration,  the  following  is  stated: 
"The  regulations  now  are  to  be  implemented  by  the  new  effective  date,  i.e.  hospitals 
will  be  expected  to  be  actually  reviewing  admissions  and  assigning  extended  stay 
review  dates  in  accordance  with  the  new  requirements  by  July  1,  1975."  (emphasis 
original^  included) . 

As  the  court  noted  earlier,  the  parties  agree  that  the  legal  issues  presented  are 
justiciable.  The  regulations  having  been  promulgated,  published  in  the  Federal 
Register,  and  an  effective  date  having  been  set,  agency  action  is  "final"  within 
the  provisions  of  §  10  of  the  Administrative  Procedure  Act.  The  basic  rationale 
of  the  ripeness  doctrine  is,  in  the  words  of  Justice  Harian:  "■*  *  *  to  prevent  the 
courts  through  avoidance  of  premature  adjudication,  from  entangling  themselves 
in  abstract  disagreements  over  administrative  policies,  and  also  to  protect  the 
agencies  from  judicial  interference  until  an  administrative  decision  has  been 
formalized  and  its  effects  felt  in  a  concrete  way  by  the  challenging  parties. 
Abbott  Laboratories  v.  Gardner,  supra,  387  U.S.  at  148-149.  There  is  no  "abstract 
disagreement"  here  over  the  motion  for  preliminary  injunction;  hospitals  are 
implementing  the  challenged  regulations.  As  will  appear  more  fully  in  the  discus- 
sion to  follow,  the  risks  of  withholding  judicial  consideration  of  this  motion  are 
substantial.  It  is,  therefore,  "ripe"  for  adjudication  by  this  court. 

II.  Merits  op  the  Motion  foe  Preliminary  Injunction 

Plaintiffs  move  for  a  preliminary  injunction  against  the  enforcement  of  the 
challenged  regulations  pending  disposition  of  the  case  on  the  merits.  The  motion 
is  addressed  to  the  discretion  of  the  trail  court.  Doeskin  Products  v.  United  Paper 
Co.,  195  F.2d  356  (7th  Cir.  1952).  The  purpose  of  a  preliminary  injunction  is  to 
preserve  the  status  quo  pending  a  decision  on  the  merits.  Id.  In  this  circuit,  the 
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"status  quo"  has  been  defined  as  the  last  uncontested  status  preceding  the  pending 
controversy.  Vfestinghouse  Electric  Corporation  v.  Free  Sewing  Hacking  Co.,  256 
F.2d  806  (7th  Cir.  1958).  Decision  on  an  application  for  preliminary  injunction 
is  predicated  on  a  balancing,  or,  as  one  court  observed  in  Perry  v.  Perry,  190 
F.2d  601,  602,  (D.C.  Cir.  1951),  a  "series  of  estimates,"  of  the  following  factors: 
first,  irreparable  injury  to  the  plaintiff  if  the  injunction  does  not  issue;  second, 
a  balance  of  hardship  and  inconvenience  in  favor  of  the  plaintiff;  and  third,  a 
likelihood  of  success  on  the  merits.  Doeskin  Products  v.  United  Payer  Co.,  supra. 
The  public  interest  must  be  considered  in  balancing  the  relative  hardship  when 
the  action  is  not  limited  to  private  parties.  See,  e.g.,  the  Steel  Seizure  Case,  Youngs- 
town  Sheet  &  Tube  Co.  v.  Sawyer,  343  U.S.  579  (1952).  A  court  does  not,  in  its 
ruling  on  an  application  for  preliminary  injunction,  "*  *  *  determine  any  contro- 
verted right,  but  [if  the  application  is  allowed],  prevent[s]  a  threatened  wrong  or 
any  further  perpetration  of  injury,  or  the  doing  of  any  act  pending  the  final 
determination  of  the  action  whereby  rights  mav  be  threatened  or  endangered. 
*  *  *"  Benson  Hotel  Corp.  v.  Woods,  168  F.2d  694,  696  (8th  Cir.  1948),  quoted 
by  the  Court  of  Appeals  for  the  Seventh  Circuit  in  Doeskin.  The  most  important 
writ  to  issue  from  the  civil  side  of  the  district  courts,  a  preliminary  injunction  is 
not  lightly  to  be  granted.  See,  e.g.,  Checker  Motors  Corp.  v.  Chrysler  Corp.,  405 
F.2d  319  (2nd  Cir.  1969).  No  one  can  doubt  that  its  importance  is  amplified 
when  the  health  of  persons  is  at  stake  on  the  one  hand,  and  the  abrupt  halt  to 
the  enforcement  of  an  entire  federal  regulatory  scheme  on  the  other. 

At  the  outset,  the  court  observes  that  it  is  not,  for  purposes  of  this  application, 
impressed  by  the  arguments  of  the  physician  plaintiffs  that  contrary  findings 
by  review  committees  will  irreparably  damage  their  professional  reputations  or 
expose  them  to  malpractice  actions.  There  is  no  clear  showing  that  a  doctor's 
reputation  will  suffer  as  a  result  of  a  finding  at  variance  with  his  initial  determina- 
tion, and  disagreement  among  professionals  more  often  than  not  contributes  to 
considered  resolution  of  a  particular  problem.  And,  while  this  court  is  most 
sympathetic  to  the  extensively  publicized  malpractice  issue,  it  may  not  as  a  matter 
of  law  predicate  a  preliminary  injunction  on  suits  which  at  this  point  are  not 
shown  to  be  on  file  or  even  threatened.  It  is  not  clear,  moreover,  that  the  findings 
of  a  review  committee  would  be  admissible  in  a  malpractice  action.  This,  however, 
is  by  no  means  the  end  of  the  matter. 

As  the  Secretary  has  repeatedly  emphasized,  the  challenged  regulations  by 
their  terms  do  not  deny  admission  of  any  patient  into  the  hospital.  The  conse- 
quence of  a  finding  by  the  committee  that  an  admission  is  not  "medically  neces- 
sary" is  termination  of  Medicare  or  Medicaid  reimbursement.  The  testimony, 
however,  shows  that  the  prospect  of  twenty-four  hour  admission  review  will 
result  in  decisions  b}r  doctors  not  to  admit  patients  when  early  diagnosis  is  in- 
conclusive. According  to  the  testimony,  therefore,  the  practical  effect  of  the 
regulations  is  to  deny  admission,  even  if  the  terms  of  the  regulations  do  not. 

Frank  Jirka,  M.D.,  a  urologist  and  member  of  a  review  committee  at  a  Chicago 
hospital,  stated  frankly  that  the  regulations  will  cause  him  not  to  admit  patients 
when  the  diagnosis  is  unclear.  Both  Dr.  Jirka  and  Dr.  Watts,  to  whom  the  court- 
referred  earlier,  emphasized  the  impossibility  of  adequate  testing  within  a  twenty- 
four  hour  period,  and  the  consequent  difficulty  of  arriving  within  twenty-four 
hours  at  a  sufficient^  accurate  diagnosis  upon  which  to  justify  admission  to  a 
review  committee.  They  expressed  a  belief  that  a  contrary  committee  decision 
within  twenty-four  hours  would  cause  patients  to  lose  the  confidence  in  the 
judgment  of  the  attending  plrysician,  which,  the  doctors  testified,  is  indispensable 
to  effective  treatment.  The  effect  of  the  regulations,  the  physicians  indicated,  was 
to  complicate,  to  the  detriment  of  the  patient's  health,  a  physician's  decision  to 
admit  a  patient  to  the  hospital.  Dr.  Jitka  recalled  an  instance  in  which  a  patient 
complained  of  a  kidney  ailment  that  normally  does  not  require  hospitalization, 
but  where,  on  the  basis  of  professional  intuition  and  experience,  he  nevertheless 
admitted  the  patient.  After  extensive  testing,  Jirka  testified,  "...  a  brain  tumor 
was  found,  and  in  addition  to  this,  a  silent  malignant  tumor  of  the  stomach  was 
found.  By  a  'silent  malignant  tumor'  is  meant  one  that  does  not  express  itself 
in  the  way  of  symptoms."  Jirka  stated  that  under  the  regulations,  he  would  not 
have  admitted  the  patient. 

There  is  no  indication  that  an  over-65  indigent  recipient  of  Medicare  or  Medic- 
aid, if  not  admitted  under  these  programs,  could  otherwise  pay  for  the  hospitaliza- 
tion prescribed  by  the  attending  doctor.  If  a  patient  who  cannot  pay  cannot  as  a 
result  of  the  regulations  be  hospitalized  when  diagnosis  is  unclear,  the  potential 
injury  to  the  patient's  health  may  be  irreparable. 


163 


One  of  the  witnesses  for  the  Secretary,  Dr.  Boyden,  testified  that,  on  the  basis 
of  his  experience  with  a  State  twenty-four  admission  review  plan,  the  regulations 
will  not  inhibit  "medically  necessary"  admissions.  This  overlooks  the  testimony  of 
the  plaintiff  physicians  as  to  the  difficulty  of  arriving,  within  twenty-four  hours, 
at  a  sufficiently  accurate  diagnosis  upon  which  to  justify  an  admission  on  the  basis 
of  "medical  necessity." 

The  Secretary  replies  that  the  review  process  will  be  delayed  in  cases  of  unclear 
diagnosis  because  the  regulations  accord,  at  least  with  respect  to  the  Medicare 
program,  the  attending  physician  an  opportunity  to  present  his  views  prior  to 
final  determination  by  two  physicians  if  initially  there  is  reason  to  believe  that 
the  admission  is  not  medically  necessary.  20  CFR  §§  405.1035(f)  (5) ;  405.1035 
(d)  (4) .  The  final  determination  in  this  instance  must,  nevertheless,  occur  within 
a  two  day  period,  which,  depending  on  the  particular  case,  may  be  no  more  ade- 
quate for  sufficient  testing  than  the  twenty-four  hour  period. 

Against  the  potential  injury  to  health  that  may  result  from  a  decision  by  an 
attending  physician  faced  with  twenty-four  hour  review  not  to  admit  a  patient, 
the  Secretary  would  balance  the  public  interest  in  the  costs  savings  that  the 
regulations  are  designed  to  produce.  One  difficulty  with  this  argument  is  that  it 
assumes  the  validity  of  the  regulations,  for  if  ultimately  they  are  declared  invalid 
after  the  effective  date  and  a  preliminary  injunction  has  not  issued,  the  Secretary 
will  actually  have  incurred  expense  in  enforcing  the  regulations,  and  the  hospitals 
will  have  implemented  unlawful  review  plans  to  the  detriment  of  themselves  and 
the  health  of  patients  who  were  not  admitted  as  a  result  of  these  plans. 

The  testimony  establishing  the  potential  of  irreparable  injur}?-  to  patients  if  a 
preliminary  injunction  does  not  issue  suggests  a  likelihood  of  success  on  the  merits, 
quite  apart  from  plaintiffs'  principal  constitutional  argument,  sufficient  to  warrant 
the  exercise  of  this  court's  equity  power. 

Under  §  1902(a)  (19)  of  the  Social  Security  Act,  a  Medicaid  plan  for  medical 
assistance  must  "*  *  *  provide  such  safeguards  as  may  be  necessary  to  assure 
that  eligibility  for  care  and  services  under  the  plan  will  be  determined,  and  such 
care  and  services  will  be  provided  in  a  manner  consistent  with  simplicity  of 
administration  and  the  best  interests  of  the  recipients;"  (emphasis  supplied).  42 
U.S.C.  §  1395a(a)  (19).  If  the  effect  of  twenty-four  hour  admission  review,  which 
was  promulgated  under  the  Medicaid  program,  is  as  the  physician  plaintiffs 
testified,  to  keep  patients  in  need  of  hospitalization  out  of  the  hospital,  the  plan 
cannot  be  "in  the  best  interests  of  the  recipients,"  or,  therefore,  consistent  with 
§  1396a(a)(19). 

While  §  1861  (k)  of  the  Social  Security  Act,  42  U.S.C.  §  1395x(k),  appears  to 
confer  upon  the  Secretary  authority  to  incorporate  into  the  Medicare  program 
review  procedures  established  under  Medicaid,  §  1861  (k)  cannot  confer  authority 
to  incorporate  an  invalid  Medicaid  review  plan,  that  is  to  say,  a  review  plan  in- 
consistent with  the  "best  interests  of  the  recipients"  under  42  U.S.C.  §  1396a 
(a) (19).  Moreover,  Medicare  section  1801  of  the  Social  Security  Act,  42  U.S.C. 
§  1395,  provides  that:  "Nothing  in  this  subchapter  shall  be  construed  to  au- 
thorize any  Federal  officer  or  employee  to  exercise  any  supervision  or  control 
over  the  practice  of  medicine  or  the  manner  in  which  medical  services  are 
provided.  *  *  *" 

If  the  regulations  do  in  fact  produce  decisions  by  doctors  not  to  admit,  the  Sec- 
retary by  promulgating  them  has  "exercis[ed]  *  *  *  supervision  or  control  over 
the  practice  of  medicine." 

These  same  considerations  raise  a  serious  question  of  whether  the  regulations 
are  "reasonably  related  to  the  purposes  of  the  enabling  legislation  under  which 
[they  were]  promulgated."  Thorpe  v.  Housing  Authority  of  the  City  of  Durham, 
393  U.S.  268,  280-81,  (1968) ;  Johnson's  Professional  Nursing  Home  v.  Weinberger, 
490  F.2d  841  (1974).  Quite  clearly,  one  of  the  principal  purposes  of  the  regulations 
is  to  reduce  rapidly  rising  costs  of  federal  health  insurance.  Equally  clearly, 
however,  the  larger  purpose  of  the  Medicare  and  Medicaid  programs,  i.e.  the 
enabling  legislation,  is  the  delivery  of  medical  services  to  those  otherwise  unable 
to  obtain  them.  If  twenty-four  hour  review  of  admissions  frustrates  reasonable 
judgment  regarding  the  medical  necessity  of  hospital  admissions  because  of 
an  insufficient  period  for  adequate  testing,  or  committee  composition  of  per- 
sons who  are  not  doctors  or  of  doctors  who  have  had  no  personal  contact  with 
the  Medicare  or  Medicaid  patient  seeking  admission,  or  if  patients  requiring 
hospitalization  are  prevented  from  obtaining  it,  this  larger  goal  is  thwarted. 
While  the  court  in  Johnson's  Nursing  Home  upheld  the  HEW  regulations  under 
attack  in  that  case,  it  observed  that  the  plaintiff  "failed  to  show  in  the  district 
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court  that  the  challenged  regulations  would  result  in  the  denial  of  nursing  home 
services  to  eligible  persons."  490  F.2d  at  845.  The  evidence  thus  far  admitted  in 
the  case  at  bar  points  to  an  opposite  conclusion. 

With  respect  to  an  application  for  preliminary  injunction,  Judge  Jerome  Frank 
observed:  "*  *  *  [I]t  is  not  necessary  that  plaintiff's  right  to  a  final  decision,  after 
a  trial,  be  absolutely  certain,  wholly  without  doubt;  if  the  other  elements  are 
present  (i.e.  balance  of  hardship  tips  decidedly  toward  plaintiff),  it  will  ordinarily 
be  enough  that  the  plaintiff  has  raised  questions  going  to  the  merits  so  substantial, 
difficult  and  doubtful,  as  to  make  them  fair  ground  for  litigation  and  for  more 
deliberate  investigation." 

Hamilton  Watch  Co.  v.  Benrus  Watch  Co.,  206  F.  2d  738,  740  (2nd  Cir.  1953).  The 
question  whether  the  twenty-four  hour  review  of  the  medical  necessity  of  the 
admission  of  every  patient  is  reasonably  related  to  the  purposes  of  the  enabling 
legislation  is  "substantial,"  and  *  'difficult."  And  if  that  question  can  be  char- 
acterized thus,  the  plaintiffs'  constitutional  argument  that  the  regulations  inter- 
fere, contrary  to  the  First,  Fifth,  and  Ninth  Amendments,  with  a  physician's 
right  to  practice  medicine  in  accordance  with  his  best  medical  judgment  and  a 
patient's  right  to  be  treated  according  to  the  best  medical  judgment  of  his  attend- 
ing physician  is  likewise  "substantial,"  and  "difficult."  It  is  also  sufficiently 
uncertain  as  to  make  it  "fair  ground  for  litigation  and  for  more  deliberate  in- 
vestigation." Id.  The  court  notes,  without  intimating  any  ultimate  decision,  that 
the  consequence  of  violating  the  state  abortion  statute  in  Doe  v.  Bolton,  410  U.S. 
179  (1973),  a  decision  heavily  relied  upon  by  plaintiffs,  was  criminal  prosecution  of 
the  performing  doctor,  not  denial  of  reimbursement  under  a  social  welfare  program. 
See,  Association  of  American  Physicians  and  Surgeons,  et  at.  v.  Weinberger,  No.  73 
C  1653  (N.D.  111.  May  8,  1975)  (Pell,  Lynch,  McMiUen,  jj.). 

The  wiser  exercise  of  this  court's  discretion  is  the  issuance  of  a  preliminary 
injunction  pending  disposition  on  the  merits.  The  risk  of  irreparable  injury  to  the 
health  of  patients  outweighs  any  hardship  to  defendant.  A  preliminary  injunction 
will  not  only  vitiate  that  risk,  but  also  prevent  the  expenditure  now  of  federal 
funds  on  a  program  that  ultimately  may  be  declared  invalid.  And  if  the  Secretary 
should  prevail  on  the  merits,  he  can  thereafter  proceed  to  enforce  the  regulations 
with  confidence  in  their  validity. 

Accordingly,  the  application  of  plaintiffs  for  a  preliminary  injunction  will  be 
allowed.  A  preliminary  injunction  will,  therefore,  issue  forthwith  prohibiting  the 
defendant  Secretary  of  the  Department  of  Health,  Education  &  Welfare  from 
in  any  way  enforcing  or  implementing  20  CFR  §  405.1035(e)  (f)  and  45  CFR 
§  250.19(a)  (1)  (viii),  pending  the  disposition  of  this  case  on  the  merits.  Because 
the  motion  of  the  plaintiffs  for  a  temporary  restraining  order  pending  decision 
on  plaintiffs'  motion  for  preliminary  injunction  is  now  moot,  the  motion  for  a 
temporary  restraining  order  will  be  denied.  This  foregoing  memorandum  of  decision 
is  intended  to  satisfy  the  provisions  of  Rule  52(a)  of  the  Federal  Rules  of  Civil 
Procedure  requiring  the  court  to  set  forth  its  findings  of  fact  and  conclusions  of 
law  constituting  the  grounds  for  its  action. 

Dated:  June  5,  1975. 

Mr.  Kostenkowski.  Thank  you. 
Mr.  Taylor. 

STATEMENT  OP  JOHN  C.  TAYLOR,  D.0. 

Dr.  Taylor.  Mr.  Chairman  and  distinguished  committee  members, 
I  am  John  C.  Taylor,  D.O.,  chairman  of  the  council  on  Federal 
health  programs  of  the  American  Osteopathic  Association.  With  me 
is  Frank  J.  McDevitt,  D.O.,  chairman  of  the  AOA  committee  on 
medical  economics. 

The  American  Osteopathic  Association  is  extremely  pleased  to  be 
a  part  of  these  most  timely,  important  and,  perhaps,  historic  hearings. 
We  are  very  gratified  that  Congress  is  becoming  increasingly  sensitive 
to  the  need  for  monitoring  the  progress  of  the  implementation  of 
legislation  it  has  enacted.  Each  of  the  regulations  under  discussion 
in  these  hearings  will  have  far-reaching  effect  on  the  delivery  of  health 
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care  under  the  medicare  program.  We  believe  that  each  of  the  regula- 
tions contain  provisions  which  give  rise  to  serious  concern  regarding 
their  conformity  with  legislative  intent  and  their  failure,  in  some 
instances,  to  be  clear,  equitable,  and  complete. 

A  representative  of  the  American  Osteopathic  Hospital  Association 
has  discussed  the  regulations  under  review  which  bear  particularly  on 
their  member  institutions.  Accordingly,  we  will  concentrate  our  re- 
marks today  on  only  two  of  the  regulations:  The  utilization  review 
procedures  for  hospital  and  skilled  nursing  facilities  and  the  proposed 
regulations  relative  to  recognition  of  prevailing  charge  increases  for 
physicians  tied  to  economic  indexes. 

Let  me  begin  by  briefly  highlighting  a  few  of  our  concerns  over 
the  utilization  reviw  regulations. 

We  would  emphasize,  at  the  outset,  that  our  association  believes 
that  the  utilization  review  regulations,  with  slight  modifications, 
could  be  an  effective  and  viable  tool  for  both  cost  containment  and 
the  promotion  of  quality  medical  care,  since  many  of  the  initially 
troublesome  provisions  have  now  been  deleted. 

lirst,  while  we  compliment  the  Secretary  for  his  conscious  effort 
to  develop  these  regulations  in  a  manner  that  would  be  supportive 
of  professional  standards  review  rather  than  disruptive  of  its  quality 
assurance  objectives,  the  proposed  rules  do  give  rise  to  some  legiti- 
mate concern  with  respect  to  the  provision  on  concurrent  review. 

When  the  Secretary  was  receiving  comments  on  preadmission  certifi- 
cation that  provision  was  criticized  as  being  cumbersome,  expensive, 
and  a  poor  use  of  limited  physician  resources.  After  careful  considera- 
tion we  do  not  believe  that  supplanting  that  provision  with  concurrent 
review  procedures,  which  must  be  accomplished  within  24  hours  of 
admission,  is  a  substantial  improvement. 

In  short,  concurrent  review,  as  presently  proposed,  is  subject  to 
much  of  the  same  criticism  as  preadmission  certification.  Principally, 
the  rigid  requirements  of  reviewing  100  percent  of  the  admissions 
within  a  24-hour  period  could  jeopardize  the  overall  performance  of 
the  utilization  review  committee. 

If  concurrent  review  is  deemed  to  be  a  necessary  method  of  effecting 
cost  containment  and  encouraging  quality  care,  we  would  support 
the  following  changes  to  the  proposed  rules:  First,  allow  the  UR 
committee  a  48-hour  period  to  complete  its  review;  and,  second, 
lower  the  percentage  of  cases  to  be  reviewed  from  100  percent  to  a 
more  realistic  figure,  for  example,  50-75  percent.  We  are  persuaded, 
if  these  recommendations  were  instituted,  that  the  UR  committee 
would  be  more  capable  of  meeting  the  goals  outlined  in  section  237 
of  Public  Law  92-603. 

Next,  our  reaction  to  the  inclusion  of  nonphysician  personnel  in 
the  review  committee  composition  is  mixed.  We  support  the  principle 
of  liberating  the  physician  from  the  performance  of  routine  screening 
functions  and  the  ever-increasing  amount  of  paperwork,  allowing  him 
to  restrict  his  UR  activity  to  questions  of  medical  judgment.  However, 
we  very  strongly  believe  that  the  membership  of  the  UR  committee 
should  be  comprised  solely  of  physicians,  with  the  nonphysician 
personnel  acting  as  assistants  to  the  UR  panel.  Structured,  otherwise, 
the  effectiveness  of  the  UR  committee  could  potentially  be  diluted. 
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Additionally,  we  are  disturbed  by  the  provision's  language  which 
prohibits  UR  committee  members  from  having  financial  interest  in 
the  institution.  This  provision  makes  good  sense  in  the  abstract, 
academic  sense.  However,  when  played  against  the  realities  of  the 
existing  community  hospital  structure  in  this  country,  it  appears 
unworkable. 

A  number  of  our  osteopathic  institutions  are  wholly  or  principally 
owned  by  their  physician  staffs.  Were  it  otherwise,  many  small  towns 
and  rural  communities  would  not  now  have  inpatient  facilities. 
Accordingly,  in  some  instances,  the  requirement  that  the  committee 
be  broadly  representative  of  the  medical  staff  is  totally  incompatible 
with  the  requirement  prohibiting  a  financial  interest. 

Our  last  concern  has  to  do  with  the  volume  and  complexity  of 
recordkeeping  dictated  under  the  regulations.  Once  again,  the  size 
of  the  given  institution  governs  the  feasibility  of  realistic  compliance 
with  these  requirements.  In  the  small  community  hospital  the  existing 
professional  demand  on  physician  time  is  excessive.  The  burden  of 
additional  recordkeeping  called  for,  would  be  virtually  intolerable 
in  such  institutions. 

The  Secretar}^  of  HEW  has  modified  the  regulations  to  permit 
the  assistance  of  lay  personnel  in  fulfillment  of  the  recordkeeping 
requirements.  While  this  solution  sounds  easy,  it  would  increase  the 
hospital  administration  costs.  When  it  is  considered  that  the  UR 
provision  was  intended  to  promote  cost  savings,  added  program 
overhead  hardly  seems  a  desirable  objective.  Thus,  for  reasons  of 
economy  and  in  order  to  promote  efficiency  in  the  UR  committee,  we 
advocate  simplification  of  all  forms  and  recordkeeping  responsibilities. 

Mr.  Chairman,  in  announcing  these  hearings  you  indicated  that 
serious  and  widespread  concerns  have  been  raised  about  the  policies 
in  these  regulations,  including  the  question  whether  the  special  char- 
acteristics of  small  rural  hospitals  are  adequately  taken  into  account. 
We  applaud  your  cognizance  of  this  issue,  and  we  strongly  urge  this 
committee  to  suggest  appropriate  remedial  regulatory  language  and, 
if  necessaiy,  draft  corrective  amendatory  legislation. 

I  will  now  ask  Dr.  McDevitt  to  present  our  comments  relative  to 
the  proposed  physician  reimbursement  regulations. 

STATEMENT  OE  PRANK  J.  McDEVITT,  D.O. 

Dr.  McDevitt.  Thank  you. 

After  reviewing  the  proposed  regulations  on  limitation  of  physicians' 
charges,  the  American  Osteopathic  Association  wrote  the  Secretary 
noting  exception  to  the  fact  that  the  regulations  were  devoid  of  any 
substantive  information  about  the  elements  of  the  index,  the  data  to 
be  derived  therefrom  or  the  methodology  utilized  in  its  collection  and 
preparation.  It  was  respectfully  suggested  to  the  Secretary  that  it  is 
not  possible  to  evaluate  the  practical  implications  of  the  proposed 
regulations  until  those  vital  elements  of  the  plan  are  made  manifest. 

An  extension  of  time  for  comment  was  requested.  The  Secretary 
declined,  by  letter  dated  1  day  after  the  original  filing  deadline.  In  his 
letter  to  us,  the  Secretary  indicated  that  because  the  economic  index 
regulation  needs  to  be  implemented  by  the  medicare  carriers  simul- 
taneously with  the  updating  of  medicare  reasonable  charge  screens  for 
the  new  fiscal  year  *  *  *  extension  of  the  comment  period  would 
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result  in  delay  of  effective  date  of  the  regulation  well  beyond  July  1, 
1975  *  *  *. 

While  we  understand  the  Secretary's  desire  to  have  all  of  the  ele- 
ments of  the  program  interface  appropriately,  we  cannot  agree  that 
regulations  as  complex  and  incomplete  as  those  tendered  for  final 
approval  should  be  adopted  without  appropriate  public  comment  and 
full  consideration.  We  would  reiterate  to  you  distinguished  gentlemen 
that  we  are  most  appreciative  of  your  intercession,  relative  to  this 
regulation  and  strongly  urge  that  3^011  join  us  in  requesting  the  Secre- 
tary to  provide  the  basic  information  necessary  to  appropriately 
evaluate  the  operation  of  the  regulations. 

Regarding  the  proposed  regulations  limiting  physicians'  fee  increases 
in  a  more  general  context,  we  would  respectfully  urge  reconsideration 
of  section  224  of  Public  Law  92-603.  We  frankly  question  the  equity 
of  placing  physicians  in  a  separate  category  from  the  rest  of  the 
producing  elements  of  the  economy. 

While  we  certainly  share  the  congressional  concern  over  the  rising 
cost  of  the  medicare  program,  it  seems  unfortunate  that  cost  contain- 
ment has  been  construed  to  necessitate  direct  price  control.  The 
discriminatory  nature  of  this  cost-saving  device  raises  serious  concern 
given  the  fact  that  the  ultimate  impact  will  be  on  the  medicare  patient, 
with  static  incomes  which  seldom  keep  pace  with  the  cost  of  living, 
who  will  have  to  carry  an  increasing  financial  burden. 

Furthermore,  as  physicians  are  required  to  absorb  losses  from 
medicare  patients  unable  to  meet  additional  medical  care  costs,  many 
may  cease  to  accept  medicare  patients.  Other  physicians  may  recoup 
medicare  losses  by  increasing  charges  to  private  patients,  in  effect, 
forcing  private  patients  to  subsidize  medical  care  for  a  segment  of  the 
population. 

The  regulation  also  discriminates  against  the  physician  as  it  pro- 
vides for  fee  adjustments  based  only  on  changes  in  expenses  of  the 
physician's  office  practice,  without  taking  into  account  general  in- 
creases in  the  cost  of  living,  which  affect  the  physician  population  as 
adversely  as  other  population  groups. 

We  would  note,  in  conclusion,  that  the  unfortunate  effects  of  these 
provisions  on  both  physician  and  patient  are  compounded  by  the  fact 
that  the  base  period  established  by  the  statute  was  unrealistic  in  that 
wage-price  controls  were  still  operating.  We  doubt  that  Congress 
foresaw  the  continued  economic  controls  and  intended  such  a  harsh 
result  when  Public  Law  92-603  was  enacted.  Accordingly,  even  if  the 
provision  is  retained  in  principle,  we  strongly  urge  that  you  consider 
amending  section  244  to  provide  for  a  more  realistic  base  year. 

Mr.  Chairman,  that  concludes  our  formal  remarks.  Again  we  thank 
you  and  your  subcommittee  for  holding  these  oversight  hearings  and 
for  the  privilege  of  participating  in  them.  We  would  be  glad  to  respond 
to  any  questions  you  may  have. 

Mrs.  Keys  [presiding].  Thank  you  very  much,  all  of  you.  I  want  to 
assure  you  that  my  occasional  absence  from  this  hearing  does  not 
indicate  a  lack  of  interest,  nor  does  it  indicate  a  lack  of  interest  on  the 
part  of  the  other  members  of  the  subcommittee. 

As  you  know,  the  energy  bill  is  on  the  floor  this  afternoon. 

Mr.  Chairman,  they  have  concluded  their  testimony. 

Mr.  Rostenkowski  [presiding].  I  am  out  of  breath.  Would  you 
like  to  ask  a  question,  Mr.  Crane,  and  then  go  and  vote? 
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Mr.  Crane.  Mr.  Chairman,  I  have  several  questions  to  get  into. 
If  I  may  hold,  I  will  run  and  vote. 
Mr.  Rostenkowski.  OK. 

Thank  you,  gentlemen.  I  am  sorry  I  wasn't  here  to  hear  the  con- 
clusion of  your  testimony,  Dr.  Taylor,  but  as  Mrs.  Keys  has  explained, 
this  is  one  of  the  more  unusual  days  in  the  House  of  Representatives, 
when  we  have  a  committee  bill  on  the  floor  of  the  House.  That  bill  is 
certainly  going  to  affect  everybody  in  the  United  States.  But  we  are 
also  holding  hearings  here  that  definitely  have  an  effect  on  peopla 
throughout  our  country. 

I  would  like  to  make  an  observation.  I  am  sorry  that  the  imple- 
mentation of  our  medical  laws  has  come  to  the  point  of  confrontation. 
It  really  is  my  sincere  hope  that  this  subcommittee  can  function  to 
remove  roadblocks  that  have  led  to  the  instigation  of  so  many  recent 
lawsuits.  I  think  that  we  should  really  try  to  get  Government  and 
the  health  care  industry  out  of  the  courtroom  and  back  into  the 
conference  room  where  they  belong. 

Now,  I  would  like  to  ask  a  question  for  the  panel.  The  prevailing 
fee  for  service  in  a  locality  serves  as  a  ceiling  on  what  medicare 
will  pay  for  the  physicians'  services.  Do  you  anticipate  that  there 
will  be  a  reduction  in  existing  prevailing  fee  levels  as  a  result  of  the 
new  regulations? 

Dr.  Livingstone? 

Dr.  Livingstone.  I  think  there  would  not  be  a  reduction  in  the 
prevailing  fee  level  as  it  is  now  promulgated,  because  they  are  now 
being  promulgated  on  some  2  years  under  medicare,  but  I  think  that 
physicians  are  concerned  because,  as  of  the  spring  of  this  year,  most 
physicians  in  this  country  are  faced  with  rather  a  significant  increase 
for  their  premiums  for  malpractice. 

Under  these  regulations  it  would  be  2  years  before  those  increases, 
which  can  be  up  to  30  percent  of  a  man's  income,  would  be  able  to 
be  reflected  into  the  new  regulations. 

Mr.  Rostenkowski.  We  have  had  some  carriers  tell  us,  Dr. 
Livingstone,  that  there  would  be  the  possibility  of  an  increase. 

Dr.  Livingstone.  I  think  there  will  be  increases.  There  will  be 
requests  for  increases  from  physicians  on  this  basis. 

Another  thing  we  see  as  physicians  is  that  medicine  is  not  a  static 
application  of  an  art  or  science  since  there  are  new  developments 
and  techniques  being  developed  all  the  time.  Some  of  these  techniques 
are  developed  particularly  to  keep  patients  out  of  the  more  institu- 
tional care  areas  and  to  permit  treatment  on  an  outpatient  basis  or 
an  ambulatory  basis. 

These  techniques  take  investment  in  equipment  and  physicians 
must  relate  that  into  a  pass-on  to  their  patients  for  this  service.  We 
see  in  these  regulations  a  preventive  or  a  statutory  type  of  endeavor 
to  this  type  of  approach  to  our  health  problems  also. 

Mr.  Eostenkowski.  I  am  quite  concerned  about  the  effect  of  the 
new  regulations  on  the  assignment  rate.  Have  you  received  any  cor- 
respondence from  your  membership  indicating  that  they  would  refuse 
to  accept  assignments  if  the  regulations  became  final? 

Dr.  Livingstone.  During  the  price  control  time  I  believe  we  saw 
a  great  decrease  in  physicians'  willingness  to  accept  assignment — this 
has  happened  in  the  past  when  price  controls  were  imposed  on 
physicians'  fees.  Physicians  left  the  area  of  assignment  and  went  to 
independent  billing. 
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Mr.  Rostenkowski.  Would  you  like  to  comment,  Dr.  Taylor? 

Dr.  Taylor.  I  think,  Mr.  Chairman,  what  Dr.  Livingstone  is 
saying  is  true  in  our  profession,  the  American  Osteopathic  Association. 
Dr.  McDevitt  chaired  a  panel  on  this  subject  for  our  association  and 
I  would  ask  he  be  allowed  to  speak  to  that,  if  he  might. 

Dr.  McDevitt.  The  American  Osteopathic  Association  has  heard 
from  its  members  regarding  this,  and  also  you  will  recall  when  the 
economic  controls  went  off  complete^7  in  May  of  1974,  we  urged  our 
physicians  to  be  careful  in  any  economic  increases  they  might  need 
because  of  the  little  catchup  they  might  have  had  to  do. 

They  have  since  indicated  that  if  these  types  of  regulations  were 
there — for  instance,  it  would  appear  that  the  law  and  the  intent  of 
Congress  to  have  something  that  was  going  to  be  done  on  a  local 
basis.  If  these  regulations  are  going  to  be  on  a  national  economic 
index,  it  is  going  to  be  difficult  for  us  as  an  association  to  relate  to 
our  State  associations  and  individual  members  why  it  is  going  to  be 
the  same  in  New  York  as  it  is  in  Kansas,  when  the  needs  of  these 
two  areas  are  different. 

We  relate  it  to  the  cost  of  low  built-ins,  where  New  York  and 
Michigan  and  other  States  had  tremendous  problems  in  this.  If  you 
relate  these  problems  in  those  States  with  a  national  index,  and  with 
other  States  like  Iowa  and  Nebraska,  I  think  we  are  going  to  find 
it  is  not  going  to  be  suitable. 

As  to  your  particular  quesrion  whether  or  not  there  would  be  a 
decrease  in  those  accepting  assignment,  my  answer  would  be  probably 
yes. 

Dr.  Beddingfield.  I  want  to  answer  the  original  question  the 
chairman  posed.  I  believe  the  question  was:  What  in  our  judgment 
would  be  the  effect  of  the  new  regulations  on  prevailing  fees? 

Mr.  Rostenkowski.  Yes. 

Dr.  Beddingfield.  I  refer  to  this  in  my  prepared  statement,  and 
I  think  the  answer  is  that  we  simply  don't  know,  because  we  don't 
know  what  the  components,  the  elements,  of  the  index  to  be  used 
are  going  to  be. 

They  say  the  Secretary  does  not  intend  his  index  to  be  inflationary, 
so  I  would  fear  that  there  would  be  a  lowering  of  acceptable  prevail- 
ing fees.  I  believe  that  would  be  the  intent,  but  no  one  can  answer 
that  question  until  the  formula  that  he  will  use  in  his  computations 
is  known. 

I  venture  the  opinion  that,  if  the  index  adopted  and  the  regulations 
adopted  have  the  effect  I  predict  they  will  have,  there  will  be  a  great 
decrease  in  assignments  accepted  by  physicians  across  the  country 
in  treating  medicare  patients. 

I  think  they  can't  live  with  it. 

Mr.  Rostenkowski.  Mr.  Duncan? 

Mr.  Duncan.  Thank  you,  Mr.  Chairman. 

I  want  to  thank  you  gentlemen  for  your  excellent  presentations. 
The  index  makes  no  allowance  on  the  premium  costs  of  malpractice 
insurance.  How  much  have  the  increases  in  malpractice  insurance 
increased  physicians'  fees? 

Dr.  Livingstone.  I  had  increased  my  fees  on  May  1  when  I  got 
my  bill,  my  malpractice  bill. 

Mr.  Duncan.  What  is  the  national  
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Dr.  Livingstone.  A  survey  on  this  question  which  came  from  a 
relatively  uninvolved  area  in  Oregon  as  far  as  the  great  increases  go — 
suggested  that  it  would  increase  the  physicians'  overhead  costs  from 
2  percent  to  7  percent,  depending  on  which  category  he  was  in. 

Mr.  Duncan.  The  data  that  the  HEW  used  to  calculate  the  eco- 
nomic index  will  be  national  in  nature,  and  the  Senate  Finance 
Committee,  I  think,  suggested  a  separate  index  for  each  locality  to 
be  calculated.  What  would  be  your  views  on  that,  the  difference  in 
what  the  Senate  suggested  and  in  the  national  scope  as  HEW 
apparently  recommended? 

Dr.  Livingstone.  Well,  the  Blue  Shield  programs' have,  in  estab- 
lishing their  prevailing  fee  schedules,  done  it  on  a  local  basis,  and  I 
think  that  most  plrysicians  have  learned  to  live  with  that  and  have 
accepted  it,  because  they  have  a  way  of  amending  it  from  time  to 
time,  depending  on  their  own  local  economic  situations. 

Mr.  Duncan.  In  what  specific  ways  do  you  believe  the  utilization 
review  regulations — does  it  violate  either  the  congressional  intent  or 
the  Secretary's  authority  to  issue  regulations  under  the  medicare 
statute? 

Dr.  Livingstone.  If  I  may  answer  to  that,  in  1948  the  Congress 
saw  fit  to  do  away  with  an  amendment  to  medicare,  saw  fit  to  do  away 
with  the  initial  certification  requirement.  This  caused  physicians  to 
think  that  there  was  an  assumption  of  profession  compliance  on  the 
part  of  HEW  as  far  as  plrysicians'  complying  with  regulations  about 
necessity  foi  admission  to  hospitals. 

The  Secretary,  as  I  explained  in  my  testimony,  took  the  medicaid 
regulations  which  had  a  mandatory  initial  certification  in  them  and 
declared  them,  without  any  evidence  we  have  seen,  to  be  superior  to 
the  medicare  regulations  and  applied  them  across  the  board. 

That  is  what  we  are  objecting  to.  We  think  this  is  an  adminis- 
trative costly  procedure.  We  don't  think  it  has  accomplished  anything 
or  will  accomplish  anything.  We  have  no  evidence  of  retroactive 
denials  of  admissions  under  medicare  beneficiaries  on  the  part  of  the 
intermediaries  to  date,  except  for  those  that  are  excluded  by  statute, 
such  as  cosmetic  or  dental. 

It  is  extremely  difficult  to  examine  a  piece  of  paper  and  make  a 
judgment  on  that  physician's  decision  to  admit  or  not  to  admit, 
because  of  the  extreme  variabilities  of  the  complaints  of  patients. 

I  rather  imagine  that  the  commission's  certification  will  become 
sort  of  a  rubberstamp  operation  in  hospitals,  because  there  are  not 
enough  personnel.  There  are  not  enough  physicians  who  have  spare 
time  to  go  over  and  reexamine  that  patient  and  then  pass  judgment 
upon  the  admitting  plrysician's  judgment. 

Mr.  Duncan.  Some  indicated  that  the  medicare  system  perpetuates 
the  differences  in  physicians'  fees  for  the  same  services  in  rural  and 
urban  areas.  Do  you  believe  that  is  so  and,  if  you  do,  should  we  do 
something  about  it? 

Dr.  Livingstone,  it  perpetuates  the  rural  and  urban  physicians' 
fees  for  the  same  purpose ;  that  is,  the  present  medicare  reimbursement 
system. 

Dr.  Livingstone.  Well,  there  is  a  difference  in  fees  between  an 
urban  physician  to  a  rural  plrysician,  but  traditionally,  it  has  been 
based  upon  the  increase  in  overhead  and  practicing  in  an  urban  com- 
munity. Rents  are  higher,  salaries  are  higher,  transportation  costs 
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are  more,  and  so  on,  and  I  think  that  is  what  accounted  for  some  of 
the  differences. 

For  example,  in  Indiana,  with  the  dependents  of  military,  this 
procedure  was  abandoned,  and  then  everything  became  a  base  fee 
schedule,  and  their  total  cost  for  delivery  of  that  health  care  for  that 
segment  of  the  population  increased. 

Mr.  Duncan.  The  hospital  associations  this  morning  indicated 
that  there  was  a  great  indifference  in  the  Department  to  developing 
the  utilization  review  regulations,  and  to  the  professional  and  ad- 
ministrative objections  they  have  raised. 

Has  this  been  your  experience  as  well?  Have  your  suggestions 
received  proper  consideration? 

The  hospital  association  indicated  this  morning  that  there  was  a 
sort  of  indifference  in  HEW  on  the  professional  suggestions  they  had 
made. 

What  has  been  your  experience  along  that  line? 
Dr.  Beddingfield.  Are  you  asking  whether  our  input  was  suc- 
cessful in  the  regulations? 
Mr.  Duncan.  Yes,  sir. 

Dr.  Beddingfield.  No,  sir.  That  is  why  we  went  to  court. 

Dr.  Livingstone.  In  H.R.  6222,  our  new  health  bill,  there  is  a  whole 
section  on  the  regulatory  writing  process  as  related  to  the  Secretary. 
We  have  been  concerned  about  this  for  so  long  that  we  felt  that  the 
attention  of  Congress  should  be  directed  to  this,  and  we  are  asking 
them  to  pay  some  attention  to  it  by  a  section  in  our  bill  on  how  we 
would  assist  the  Secretary  in  promulgating  regulations. 

The  health  care  field  is  a  very  rapidly  changing  field,  and  therefore 
if  you  look  at  legislation  designed  to  address  a  problem  within  the 
field,  you  know  it  is  going  to  change  rapidly,  and  will  have  to  have  a 
history  of  continuing  regulator}'  implementation. 

Mr.  Duncan.  Did  HEW  ask  your  group  for  assistance  or  com- 
ments as  the  index  was  being  developed? 

Dr.  Livingstone.  Not  to  my  knowledge. 

Mr.  Duncan.  Would  you  other  gentlemen  care  to  respond  to  that? 
Dr.  Taylor.  No. 

Mr.  Peterson.  Mr.  Duncan,  prior  to  the  promulgation  of  the  regu- 
lations, HEW  did  call  in  a  number  of  organizations.  I  think  they  did 
this  on  a  Friday,  the  Friday  subsequent  to  the  Monday  on  which  the 
regulations  were  proposed.  So  that  the  discussion  that  was  held  at 
that  time  was  more  of  a  briefing  session  to  indicate  what  might  come 
about,  and  the  materials,  as  was  indicated  at  that  time,  were  labeled 
as  a  discussion  of  materials  

Mr.  Duncan.  In  other  words,  they  pretty  well  told  you  what  they 
were  going  to  do  to  you? 

Mr.  Peterson.  That  is  correct. 

Mr.  Duncan.  And  I  think  the  comment  period  was  only  30  days. 
Do  you  think  that  was  an  adequate  number  of  days? 
Dr.  Taylor.  No. 

Mr.  Peterson.  We  had  asked  for  an  extension  of  60  days  in  which 
to  make  an  assessment  of  the  regulations  and  ascertain  additional 
information.  As  was  indicated  in  our  statement,  this  request  went 
unanswered  until  the  Yery  last  day  on  which  to  submit  comments, 
and  then  the  request  was  denied.  I  think  we  heard  the  expression  from 
the  other  organization  on  the  panel  of  a  similar  experience,  with 
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respect  to  their  request  for  extension,  and  they  had  been  accorded  the 
same  treatment. 

Mr.  Duncan.  The  increase  in  the  cost  of  medicine  over  the  past 
few  years,  what  percentage  of  that  would  be  directly  attributable  to 
physicians'  fees? 

Dr.  Livingstone.  We  have  a  document  which  we  will  submit  with 
our  report  which  is  developed  from  sources  of  the  consumer  price 
index,  and  the  Bureau  of  Labor  Statistics.  It  shows  that  all  services 
since  August  1,  1971,  to  March  1975,  have  increased  26.1  percent. 
Physicians'  fees  have  increased  25.8  percent.  Hospitals  are  37.4  per- 
cent, and  attorney's  fees  37  percent.  Medical  care  generally  is  26.6 
percent. 

We  think  that  this  is  evidence  that  physicians'  fees  have  not  led 
the  inflationary  trend,  but  have  followed  it,  or  responded  to  it. 

As  physicians,  we  are  involved  in  the  general  inflationary  trend 
throughout  the  country. 

Mr.  Duncan.  Will  you  enter  that  in  the  record? 

Dr.  Livingstone.  We  will  include  it;  yes. 

[The  information  follows :] 

TABLE  3.— PERCENTAGE  CHANGES  IN  SELECTED  ITEMS  OF  THE  CONSUMER  PRICE  INDEX  FOR  SELECTED  MONTHLY 
INTERVALS  FROM  AUGUST  1971  THROUGH  APRIL  1975 


Hospital 

All  All       Medical  semiprivate    Physicians  Legal 

items       services  care  room  charges         fees 1  fees 


August  1971 — 

December  1971    0.7  1.1  0               1.2  0.7  5.6 

June  1972.   2.2  2.9  1.8  4.8  2.0  12.5 

December  1972   4.1  4.7  3.3  6.3  3.2  14.3 

June  1973   8.3  6.8  5.4  9.4  5.2  19.1 

December  1973   13.3  11.2  8.7  12.4  7.3  26.2 

June  1974.   20.4  16.6  14.9  19.7  14.6  31.1 

December  1974    27.2  23.6  22.3  30.9  21.6  35.4 

April  1975   29.8  26.8  27.5  38.0  26.7  38.5 


Source:  "Consumer  Price  Index"  (bulletin)  for  data  months  August,  December  1971;  June,  December  1972;  June 
December  1973;  June,  December,  1974.  Oral  communication,  Bureau  of  Labor  Statistics,  Washington,  D.C.,  May  21, 1975, 
for  April  1975.  Prepared  by  the  Center  for  Research  and  Development,  American  Medical  Association,  Chicago,  May  21 
1975. 

Mr.  Duncan.  That  is  all,  Mr.  Chairman. 

Mr.  Rostenkowski.  Gentlemen,  you  oppose  these  fee  levels  on 
several  grounds. 

Do  you  believe  the  basic  legislation  is  at  fault,  or  is  it  the  way  HEW 
has  carried  out  the  legislation?  In  other  words,  should  we  have  any 
kind  of  limit  on  fee  levels  for  medicare  purposes? 

Dr.  Livingstone.  My  only  observation  on  this,  Mr.  Rostenkowski, 
is  that  we  have  had  locally  throughout  the  country  the  Blue  Shield 
organization  who,  from  the  inception  of  medicare,  started  at  prevailing 
fee  concepts,  allowing  physicians  as  they  were  exposed  to  the  economic 
problems  in  their  practices  to  amend  a  declared  fee  for  their  services. 

This  has,  I  think,  generally  met  with  considerable  success  and 
acceptance  by  the  physician  population. 

We  all  know  that  there  is  a  tremendous  desire  upon  the  part  of 
beneficiaries  to  have  benefits  paid  in  full,  so  that  contracts  incorporat- 
ing the  usual  and  customary  fee  schedules  for  physicians  have  been 
popular  among  industrial  groups  in  securing  their  prepaid  health 
contracts. 
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I  would  think  that  this  approach,  if  it  were  taken  by  the  Depart- 
ment of  HEW,  would  be  as  acceptable  locally  as  that  program  has 
been  as  operated  by  the  Blue  Shield  plans. 

If  HEW  initiates  a  program  on  some  unknown  national  indices  of 
economic  trends,  and  have  a  2-year  lag  in  how  they  apply  these 
trends,  then  the  program  will  not  be  acceptable. 

Dr.  Beddingfield.  If  I  may,  I  will  add  to  that  statement.  I  don't 
think  anybody  would  advocate  that  any  physician  would  charge  what 
he  desires  to  a  recipient  under  a  Government  program  and  expect  to 
be  paid  what  he  desires.  There  have  to  be  controls.  The  acceptable 
fee  might  be  the  prevailing  fee.  But  that  has  been  disrupted  and 
defiled  by  the  computer  statistics,  to  the  80th  percentile,  and  75th 
percentile,  and  now  there  are  determinations  that  have  to  be  made 
by  the  Secretary.  So  "usual,  customary,  and  reasonable"  doesn't 
mean  that  any  more.  If  we  could  do  it  on  the  basis  of  providing  the 
same  service  to  other  nonmedicaid  patients  and  be  paid  for  those 
services,  then  that  would  be  a  reasonable  constraint. 

Mr.  Rostenkowski.  I  am  aware  that  your  organization  has  pro- 
posed several  changes  in  the  PSRO  provisions  of  the  law. 

Would  it  be  your  recommendation  that  we  make  the  appropriate 
changes  before  we  take  up  national  health  insurance,  or  should  we 
make  them  part  of  the  national  health  insurance  program? 

Dr.  Beddingfield.  I  would  hope  we  would  take  up  these  changes 
prior  to  national  health  insurance,  because  there  exists  a  deadline  on 
PSKO's,  January  1976,  providing  the  funding  moves  along  for 
establishing  these  organizations.  In  the  wisdom  of  the  community  in 
general  and  the  Congress  in  particular,  I  don't  think  you  would  have 
national  health  insurance  by  January  1,  1976. 1  would  hope  you  would 
move  along  with  PSRO  and  put  the  amendments  in. 

Dr.  Taylor.  We  feel  that  PSRO,  and  we  support  the  concept  that 
it  should  be  a  true  peer  review,  and  not  cost  containment  or  a  cook- 
book type  approach  to  medicine,  but  that  it  would  be  a  realistic,  true 
peer  review,  and  if  the  enactment  of  the  PSRO  law  is  to  be  done,  then 
it  must  be  in  conformity  with  true  peer  review. 

Mr.  Rostenkowski.  Thank  you,  gentlemen. 

Mr.  Crane  will  inquire. 

Mr.  Crane.  Thank  you,  gentlemen. 

First  of  all,  I  would  like  to  compliment  the  chairman  for  scheduling 
oversight  hearings.  I  think  a  criticism  of  Congress  is  valid,  that  we 
fail  to  exercise  proper  oversight  functions.  This  has  caused  embarrass- 
ment with  regard  to  CIA  activities  in  the  recent  past. 

I  wish  we  had  even  more  representation  from  the  medical  profession 
to  get  more  input,  and  I  would  hope  we  would  have  ongoing  hearings 
in  this  criticl  area,  but  these  hearings  are  very  helpful. 

Mr.  Rostenkowski.  If  the  gentlemen  would  allow  me  to  respond, 
I  scheduled  these  hearings  with  the  possibility  of  having  more  than  one. 
But  as  Mr.  Crane  knows,  right  now  we  are  somewhat  limited  in  the 
times  that  we  can  have  subcommittee  meetings,  because  of  the  full 
committee's  meetings,  and  our  legislation  on  the  floor.  But  if  it  is  the 
wish  of  the  subcommittee  that  we  have  ongoing  hearings,  it  will  be 
perfectly  all  right  with  the  Chair. 

Mr.  Crane.  I  appreciate  the  expression  for  "ongoing  hearings," 
because  I  think  the  alternative  in  the  absence  of  a  proper  oversight 
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responsibility  being  exercised  by  the  Congress  is  to  seek  by  individual 
citizens  redresses  through  the  courts  at  great  expense  to  themselves 
and  in  yet  other  instances  where  there  is  the  fear,  perhaps,  of  bucking 
up  against  Federal  agencies,  a  great  amount  of  intimidation  and  coer- 
cion to  people  in  the  private  sector. 

It  is  in  that  connection  that  I  am  sensitive  to  the  testimony  we  have 
heard  today  about  the  guidelines  and  rules  and  regulations  emanating 
from  the  Secretary  of  HEW  with  respect  to  utilization  and  review 
regulations,  and  how  they  do  violence  to  section  1801  of  the  Social 
Security  Act  as  it  was  amended  in  1975,  and  the  reading  of  that 
language  is  certainly  explicit  enough  so  far  as  I  am  concerned.  Ob- 
viously it  was  in  the  case  of  Judge  Kaufman. 

I  applaud  the  AMA  for  having  gone  to  court  in  this  connection, 
and  I  urge  you  not  to  be  reticent  when  you  feel  you  are  in  such  a 
situation,  from  redressing  grievances  by  court  action  again. 

I  think  Judge  Kaufman's  rulings  are  consistent. 

It  is  in  that  connection,  then,  that  in  reading  Dr.  Livingstone's 
statement  on  page  10,  you  indicate  that  plaintiff  sought  a  temporary 
and  permanent  injunction  restraining  the  Secretary  from  implement- 
ing and  enforcing  these  regulations  because  among  other  things  the 
regulations  unlawfully  interfere  with  the  right  of  licensed  physicians 
to  practice  in  accordance  with  then  best  medical  judgment  and  the 
rights  of  the  patients  to  be  hospitalized  in  accordance  with  such 
judgment. 

You  have  not  yet  probably  seen  the  testimony  of  the  Secretary, 
who  is  coming  later  this  afternoon,  but  he  says  on  page  17  of  his 
testimony,  which  }^ou  will  hear  later,  that  he  appointed  an  inter- 
agency committee  to  coordinate  the  development  of  the  final  regula- 
tions with  respect  to  utilization  and  review  guidelines  contained  in 
the  Federal  Register  to  insure  that  medicare  and  medicaid  provisions 
were  identical  wherever  possible,  and  to  guarantee  that  the  final 
regulations  were  in  accord  with  that  program. 

He  sa3's  on  page  18  that  the  new  UR  regulations  build  upon  and 
are  fully  congruent  with  the  PSRO  system. 

In  the  preamble  to  the  utilization  review,  it  says  that  care  has  been 
taken  to  make  sure  these  regulations  are  supportive  of  the  PSRO 
program  and  consistent  with  the  approaches  to  be  taken  with  respect 
to  PSRO  review,  and  so  forth.  It  says  that  earlier  regulations  require 
that  utilization  review  and  hospitals  shall  employ  this,  and  it  relates 
it  to  the  PSRO  program. 

In  light  of  my  own  statements  to  the  AMA  house  of  delegates  in 
December  of  1973,  where  in  one  of  the  points  I  endeavored  to  make 
was  that  the  AMA  and  the  medical  profession  were  going  to  get  into 
exactly  this  kind  of  situation  that  they  find  themselves  in  with  respect 
to  rules,  regulations,  and  guidelines  emanating  from  HEW  that  are 
not  necessarily  consistent  with  either  the  intent  of  Congress  or  the 
best  interests  of  quality  health  care. 

I  am  wondering  whether  conceivably  you  have  not  reevaluated  as 
a  medical  fraternity  your  own  stand  with  respect  to  PSRO. 

Because  if  you  look  at  the  utilization  review  guidelines,  for  instance, 
and  whether  you  are  talking  about  review  of  the  question  of  medical 
necessity,  or  whether  you  are  talking  about  the  medical  profession's 
responsibility  either  under  URPSRO,  or  whether  you  are  talking 
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about  recordkeeping  or  norms  dictated  by  HEW,  or  committee  con- 
trol, or  monitoring  and  correcting  deficiencies,  it  seems  to  me  that 
the  preamble  is  correct,  and  the  Secretary  is  correct  when  he  says 
that  he  handed  down  these  guidelines  consistent  with  his  understand- 
ing of  how  to  complement  PSRO. 

I  am  bewildered,  frankly,  at  how  you  gentlemen  can  continue  to 
support  PSRO  and  simultaneously  protest  utilization  review  guide- 
lines as  handed  down  by  the  Secretary. 

Dr.  Beddingfield.  If  I  may  respond,  Mr.  Crane,  the  whole  sub- 
ject of  PSRO  is  under  constant  scrutiny  by  the  AMA,  including  our 
house  of  delegates.  The  law  states  that  the  PSRO  organization  should 
be  local,  and  controlled  by  local  physicians. 

Mr.  Crane.  Not  necessarily  in  the  control  of  local  physicians, 
because  if  you  don't  get  a  PSRO  jurisdiction,  it  is  approved  by  a 
majority  of  physicians  in  that  district  and  can  be  made  up  of  lay 
people.  So  it  doesn't  even  have  to  be  in  a  physician's  hands. 

Second,  as  far  as  the  authority  goes,  repeatedly  in  that  legislation 
it  is  stated  that  the  rules,  regulations,  and  guidelines  emanate  from 
the  authority  of  the  Secretary  of  HEW. 

Now,  that  is  exactly  the  bind  it  seems  to  me  you  are  in  now. 

Dr.  Livingstone.  Mr.  Crane,  to  date  there  are  very  few  areas 
in  this  country  where  local  physicians  have  expressed  an  unwillingness 
to  accept  this  obligation. 

Mr.  Crane.  I  am  not  altogether  sure  of  that.  There  were  a  number 
of  county  medical  societies  and  a  number  of  State  medical  societies, 
as  you  know,  prior  to  the  June  convention  of  the  AMA  which  had 
taken  very  forceful  positions  in  opposition.  In  fact,  a  number  of  them 
had  indicated  they  would  not  comply  with  the  law.  Just  because  the 
AMA's  action  in  June  in  Chicago  refused  to  take  a  position  on  the 
question,  I  don't  think  that  is  an  indication  that  physicians  generally 
and  even  AMA — I  don't  know  what  percentage  of  the  medical 
fraternity  it  represents,  but  say  40  percent  even.  It  is  still  not 
necessarily  representative  of  the  views  of  physicians  on  this  question 
of  Government  bureaucrats  looking  over  the  shoulder  of  the  physician 
making  judgments  that  should  be  reserved  for  the  professional, 
and  I  am  not  talking  about  peer  review.  Peer  review  is  a  different 
thing.  But  they  have  put  the  physician  in  the  patsy  position  of  having 
the  responsibility  while  the  authority  rests  with  the  Secretary  of  HEW. 

In  business,  you  can't  run  a  business  where  3^011  don't  give  a  man 
authority  commensurate  with  the  responsibility^.  All  I  am  trying  to 
say  that  under  PSRO  they  have  put  the  burden  of  responsibility  for 
making  the  recommendation  with  respect  to  peer  review  on  the 
physician,  but  they  have  retained  the  authority  down  here,  and  I 
would  argue  further  that  just  as  you  are  appealing  the  unfair  applica- 
tion of  an  interpretation  that  I  would  say  is  an  arbitrary  and  capricious 
Secretary  that  does  violence  to  }^our  profession  and  health  care,  and 
which  is  cost  oriented  and  not  quality  oriented,  as  they  attempt  to 
say  to  us  repeatedly,  that  you  are  in  exactly  the  same  position  with 
respect  to  PSRO. 

It  is  just  a  matter  of  waiting  a  little  further  down  the  line. 

I  don't  see  how  in  the  light  of  understandable  anxiety,  frustration, 
irritation,  and  anger  over  what  has  happened  in  this  case  you  can't 
see  that  it  is  coming  to  you  in  the  area  of  PSRO  and  it  is  just  a  matter 
of  time. 
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Unless  this  court  case  stands  up  and  you  get  significant  changes 
in  the  law,  that  is,  but  I  would  be  very  unoptimistic— I  wouldn't 
say  pessimistic  necessarily — but  I  would  be  not  optimistic  that  you 
are  going  to  have  a  kind  of  peer  review  function  that  historically 
should  rest  with  the  physician,  the  professionals  in  the  field,  those 
people  who  have  the  confidence,  when  we  have  repeated  instances  of 
this  kind  of  abuse  from  bureaucratic  agencies  in  Washington. 

Dr.  Beddingfield.  While  we  can  agree  with  mam'  of  your  remarks, 
we  didn't  come  down  here  to  defend  PSRO. 

Mr.  Crane.  But  can  you  see  any  parallels  in  light  of  the  Secretary's 
comments? 

Dr.  Beddingfield.  There  are  striking  similarities. 

Mr.  Crane.  Do  yon  not  entertain  an  apprehension  that  you  might 
find  yourself  in  this  position,  even  if  you  win  this  battle  in  court? 

Dr.  Beddingfield.  We  have  expressed  that  apprehension  before 
committees  in  Congress  repeatedly. 

Dr.  Livingstone.  We  have  in  Congress  our  amendments  to  PSRO 
which  we  think  would  relieve  some  of  those  apprehensions.  If  we 
recognize  more  apprehensions,  we  will  come  in  with  more  amend- 
ments. This  whole  PSRO  question  is  under  continuous  surveillance 
and  review  by  committees  of  the  AMA,  and  we  get  recommendations. 
I  am  sure  that  in  Atlantic  City  next  week  we  will  get  a  lot  more 
recommendations. 

Mr.  Crane.  In  fight  of  some  of  the  parallels  with  respect  to  the 
guidelines  that  I  have  indicated  already,  it  would  seem  to  me  that 
the  AMA  going  into  your  convention  might  be  in  a  condition  to  be 
very  forceful  and  outspoken  in  condemnation  of  what  has  occurred 
in  this  instance,  and  those  areas  where  there  are  at  least  parallel 
potentials  for  the  same  kind  of  abuse  under  PSRO.  Because  that 
question  was  unanswered  at  the  June  convention  last  year,  and  I  got 
hammered  by  the  AMA  for  interfering,  and  one  member  of  your 
organization  blistered  me  in  a  Chicago  daily  newspaper  on  the  ground 
that  I  had  no  business  being  involved  in  this. 

I  assure  you  that  I  have  the  concern  of  a  patient,  and  it  is  not  the 
concern  of  worrying  about  the  medical  profession  per  se.  It  is  worrying 
about  my  potential  health  care  and  the  health  care  of  all  the  people 
in  this  country. 

In  that  position,  for  the  AMA  to  take  that  stand  with  respect 
to  me,  or  any  other  elected  official  which  lias  been  trying  to  fight  their 
fight,  and  we  had  over  a  hundred  bills  in  the  hopper  at  that  time 
calling  for  the  repeal  of  PSRO,  I  think  that  is  a  misguided  position 
on  the  part  of  a  medical  fraternity,  which  has  high  standards,  and 
you  owe  it  to  me  or  any  prospective  patients,  and  I  am  only  warn- 
ing you  that  the  situation  I  speak  of  today  is  the  one  I  spoke  of 
in  Anaheim  in  December  1973.  It  is  not  necessarily  because  of  the 
intent  of  Congress,  because  this  is  a  violation  of  congressional  intent, 
obviously,  but  it  is  because  of  giving  too  broad  regulatory  authority 
to  these  agencies  and  at  the  same  time  not  fulfilling  our  oversight 
functions  as  we  must  to  create  this  kind  of  abuse. 

All  I  am  urging  is  a  better  working  relationship,  because  I  think  we 
have  a  common  enemy  here,  and  you  think  it  is  common  to  the  pro- 
fessions, common  to  the  working  people  and  common  to  their  elected 
representatives  in  Congress. 
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We  can  give  a  policymaking  power,  which  is  our  function,  and  they 
administer  those  laws,  which  make  them  securities  in  part,  and  they 
can  prosecute,  and  act  as  judge,  jury,  and  executioner,  and  they  don't 
run  for  office  and  they  can't  be  removed  except  for  high  crimes  and 
misdemeanors. 

That  is  the  danger  we  are  all  against,  and  I  only  thank  the  chair- 
man again  for  these  oversight  hearings,  and  I  would  hope  that  when 
we  get  at  the  Secretary  this  afternoon  we  can  get  responsible  answers 
from  him. 

Thank  you,  Mr.  Chairman. 

Mr.  Rostenkowski.  Thank  you,  gentlemen.  If  there  are  no  fur- 
ther questions,  we  appreciate  your  testimony.  Thank  you  for  taking 
the  time  out. 

Mr.  Peterson.  I  would  like  the  opportunity  to  submit  for  the 
record  some  additional  material,  including  a  letter  referred  to  in  our 
formal  statement. 

Mr.  Eostenkowski.  If  there  is  no  objection,  it  will  be  made  part 
of  the  record. 

[The  letter  follows:] 

American  Medical  Association, 

Chicago,  III.,  May  19,  1975. 
Re  proposed  rules  publication  in  the  Federal  Register,  April  17,  1975.  Hospital 

costs-reporting  periods  beginning  on/or  after  July  1,  1975. 
Mr.  James  B.  Card  well, 

Commissioner,  Social  Security  Administration,  Department  of  Health,  Education, 
and  Welfare,  Baltimore,  Md. 
Dear  Commissioner  Cardwell:  On  April  17,  1975,  proposed  rules  were  pub- 
lished in  the  Federal  Register  relating  to  a  revised  schedule  of  limits  on  hospital 
inpatient  general  routine  service  costs  in  the  Medicare  program  implementing 
Section  1861  (v)(l)  of  the  Social  Security  Act,  and  relates  to  the  determination  of 
costs  found  to  be  "unnecessary  in  the  efficient  delivery  of  needed  health  services." 
This  section  authorizes  the  establishment  of  limits  on  the  indirect  overall  incurred 
costs  or  incurred  costs  of  specific  items  or  services  or  groups  of  items  or  services  to 
be  recognized  as  reasonable  "based  on  estimates  of  the  costs  necessary  in  the  effi- 
cient delivery  of  needed  health  services  to  individuals  covered  by  the  Medicare 
program. 

When  this  provision,  Section  223  of  P.L.  92-603,  was  considered  by  the  Senate 
Finance  Committee,  the  Committee  noted  in  its  Report  that  costs  vary  fro  one 
institution  to  another  as  a  result  of  differences  of  size,  in  the  nature  and  scope  of 
services  provided,  the  type  of  patient  treated,  the  location  of  the  institution, 
and  various  other  factors.  It  further  noted  that  "costs  can  vary  from  one  institution 
to  another  as  a  result  of  variations  in  efficiency  of  operating  or  the  provision  of 
amenities  in  plush  surroundings."  According  to  the  Committee  Report,  the 
intention  was  to  withhold  government  financing  of  those  costs  flowing  from 
"marked  inefficiency  in  operation  or  conditions  of  excessive  services." 

It  becomes  necessary,  once  again,  to  state  our  objections  to  the  implementation 
of  Section  223  in  the  manner  proposed.  It  is  incumbent  upon  us  to  point  out  again 
what  we  believe  to  be  an  erroneous  interpretation  of  the  intent  of  Congress  in 
enacting  Section  223.  We  urge  that  you  abandon  these  artificial  and  arbitrary 
parameters  and  guidelines  for  allegedly  determining  the  efficient  delivery  of  health 
services  to  inpatients  under  medicare. 

The  reimbursement  levels  set  forth  in  the  proposed  rules  are  not  related  to 
efficiency  or  to  the  medical  necessity  of  services  provided.  Arbitrarj7  cost  ceilings 
set  on  the  basis  of  the  location  of  the  institution  and  the  number  of  beds  within 
the  institution,  as  an  indication  of  efficiency  or  necessity  of  services,  are  not  valid. 
WTe  must  object  to  the  proposed  rules  as  being  arbitrary  in  nature  and  inconsistent 
with  the  intent  of  Section  223.  It  is  apparent  from  the  Committee  Report  that 
Section  223  was  enacted  to  permit  the  Secretary  to  exclude  from  Medicare  re- 
imbursement any  portion  of  incurred  costs  "found  to  be  unnecessary  in  the 
efficient  delivery  of  health  services."  The  Report  called  for  the  recognition  of 
variations  in  costs  resulting  from  such  factors  as  size,  patient  mix,  scope  of  services 
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and  other  economic  factors.  Limitation  on  reimbursement,  however,  is  to  be 
directed  toward  those  services  substantially  in  excess  of,  or  more  expensive  than, 
that  generally  considered  necessary  or  toward  costs  flowing  from  inefficiency. 
Congress  intended  that  the  Secretary  identify  unnecessarily  high  costs  that  can- 
not be  justified  by  the  provider  as  reasonable  and  to  disallow  reimbursement  of 
such  costs  on  a  prospective  basis. 

Fixing  a  ceiling  limitation  on  reimbursement  by  bed  size  and  location  for  all 
hospitals  does  not  establish  the  existence,  or  lack,  of  efficiency.  This  simplistic 
approach  provides  no  assurance  that  inefficiency  will  be  corrected  or  that  efficient 
operations  will  be  rewarded.  The  proposed  system  simply  applies  pressure  to 
reduce  per  diem  costs  to  a  set  dollar  amount  without  regard  -to  how  such  reduc- 
tions may  be  attained,  and  appear  to  be  predicated  upon  ease  of  administration 
rather  than  the  elimination  of  unnecessary  costs  flowing  from  inefficient  operation. 
The  principle  that  the  size  and  location  of  institutions  are  the  chief  determinants 
of  service  costs  is  fallacious.  It  should  also  be  noted  that  the  principle  of  creating 
ceilings  for  payments  without  specific  consideration  of  factors  affecting  individual 
institutions  will  lead  to  the  reduction  of  the  range  of  services  available  from  a 
given  provider  and  will  significantly  alter  the  quality  of  patient  care. 

In  our  previous  letter,  dated  May  17,  1974,  we  stated:  "Moreover,  such  ceilings 
could  readily  be  reduced  unilaterally,  again  without  respect  to  the  relative 
efficiency  of  the  institution  subject  to  the  regulations."  This  prediction  is  now 
being  fulfilled  in  the  current  proposal.  Has  the  Department  now  made  a  deter- 
mination with  payment  set  at  the  80th  percentile  (rather  than  the  90th,  as  under 
the  earlier  regulations)  that  all  inefficiency  has  been  removed?  Or  will  there  still 
be  further  arbitrary  cuts  in  program  reimbursement  under  the  guise  of  achieving 
efficiency  under  Section  223.  It  would  seem  that  the  Department  has  adopted  the 
unique  theory  that  a  reduction  in  program  reimbursement  automatically  removes 
inefficiency  and  services  unnecessary  in  the  efficient  delivery  of  needed  health 
care.  In  our  view  this  assumption  is  fallacious. 

The  imposition  of  arbitrary  ceilings  on  hospital  revenues  affects  the  quality 
of  service  available  to  Medicare  patients.  Under  the  proposed  system,  some 
hospitals  may  be  forced  to  treat  Medicare  beneficiaries  at  a  loss,  which  could  reduce 
the  ability  of  the  hospital  to  retain  needed  emploj^ees  and  maintain  the  level  of 
capital  expenditures  necessary  to  provide  quality  service.  An  arbitrary  applica- 
tion could  lead  to  inefficiency  in  the  long  run  operation  of  health  care  facilities. 
This  could  be  contrary  to  the  expressed  intent  of  section  223.  Moreover,  Medicare 
patients  might  have  to  pay  a  substantial  additional  payment  which  was  not 
originally  contemplated  under  Title  XVIII.  Hospitals  which  are  unable  to  collect 
copayments  from  Medicare  beneficiaries  would  be  forced  to  distribute  the  loss 
throughout  the  balance  of  the  inpatient  population. 

We  urge  that  this  proposed  schedule  of  limits  on  hospital  inpatient  general 
routine  service  costs  under  Medicare  be  withdrawn  and  the  regulations  under 
which  this  proposed  schedule  of  limits  was  developed  be  suspended,  pending 
the  development  of  a  regulatory  format  which  is  consistent  with  the  intent  of  the 
Congress. 

Sincerely, 

James  H.  Sammons,  M.D. 
Mr.  Rostenkowski.  Thank  you  very  much. 

The  Chair  would  like  to  recognize  one  of  the  members.  I  might  add 
that  like  Mr.  Crane,  she  was  influential  in  instituting  these  hearings. 
Mrs.  Keys  was  quite  concerned  with  the  regulations  and  the  effect 
the}^  will  have  on  hospitals.  It  was  at  her  insistence  and  cooperation 
that  we  moved  in  this  area. 

So  for  5  minutes  the  Chair  will  recognize  Mrs.  Keys. 

STATEMENT  OF  EON.  MARTHA  KEYS,  A  REPRESENTATIVE  IN 
CONGRESS  PROM  THE  STATE  0E  KANSAS 

Mrs.  Keys.  Thank  you  very  much,  Mr.  Chairman. 

I  merely  would  like  to  submit  to  my  colleagues  prepared  testimony 
which  I  am  certainly  not  going  to  read  in  its  entirety  now,  but  just 
share  with  you  some  of  the  things  that  I  have  learned  and  discussed 
in  meetings  with  Kansas  hospital  administrators,  meetings  with  the 
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Kansas  recipients  of  medicare  who  are  going  to  be  seriously  affected 
by  the  forced  implementation  of  these  particular  utilization  review 
requirements. 

Certainly  we  all  know  the  problems  of  rising  health  care  costs,  and 
we  know  that  since  1950  our  health  costs  have  multiplied  ninefold. 
I  think  the  amendments  for  the  social  security  laws  in  1972  did  attempt 
to  deal  with  this  problem.  However.  HEW,  in  implementing  these 
admendments,  drew  up  regulations  which  seem  to  work  well  in  large 
medical  centers,  but  do  not  work  at  all  in  small  rural  hospitals. 

I  happen  to  have  the  occasion  of  being  in  one  of  the  large  city 
hospitals  at  Evansville,  111.,  the  first  of  this  week,  and  spoke  with  a 
doctor  on  the  staff  of  that  hospital  who  is  involved  in  an  administra- 
tive committee.  We  discussed  the  effectiveness  of  utilization  review 
and  the  HEW  regulations  and  the  way  that  the  regulations  are 
working  in  that  hospital  even  though  they  have  not  been  fully  im- 
plemented }^et.  I  learned  that  the  regulations  are  effective  in  faying 
to  do  something  about  containing  health  costs  in  large  urban  hospitals. 

The  problem  is  in  the  case  of  small  hospitals,  where  you  have  staff 
of  a  small  number  of  physicians.  I  would  like  you  to  note  that  in 
Kansas,  in  my  State,  105  of  the  152  hospitals  have  medical  staffs 
of  seven  or  less. 

Now,  the  concurrent  review  requirement  is  just  absolutely  im- 
possible to  be  effective  in  these  areas  without  increasing  the  cost  a 
great  deal  and  really  militating  against  the  quality  health  care  the 
patient  needs.  Small  hospitals  have  three  alternatives.  First,  they 
can  stop  admitting  medicare  and  medicaid  patients,  and  that  certainly 
would  reduce  if  not  eliminate,  the  availability  of  health  care  to  most 
of  my  constituents.  Second,  they  can  hire  additional  personnel 
provide  utilization  review  concurrently;  that  is,  at  the  time  the  patient 
is  admitted.  This,  of  course,  would  mean  higher  bills  for  all  patients. 
Third,  they  can  close  down  altogether. 

Obviously  we  can't  close  one-third  of  our  hospitals. 

It  is  estimated  that  almost  50  of  the  hospitals  in  my  district  would 
find  it  nearly  impossible  to  meet  the  concurrent  review  requirement. 

In  speaking  and  working  with  some  of  the  Kansas  hospital  ad- 
ministrators I  have  come  to  believe  that  the  best  alternative  would 
not  be  abolition  of  the  regulations.  I  certainty  don't  want  to  suggest 
that.  I  think  we  need  attempt  to  contain  health  care  costs  in  every 
way  possible,  but  I  would  plead  for  flexibility  for  small  hospitals. 
Retrospective  review,  rather  than  concurrent  review,  could  be  used — 
would  be  an  effective  way  of  providing  this  flexibility.  It  certainly 
can't  prevent  the  unnecessary  admission  to  a  hospital  right  there, 
but  it  could  provide  the  kind  of  review  that  would  prevent  future 
unnecessary  admissions. 

I  would  hope  that  the  Department  would  review  this,  and  I  hope 
there  are  other  alternatives  that  could  be  examined  in  light  of  the 
flexibility  that  could  be  given  to  the  small  hospitals. 

Really,  I  want  to  strongly  urge  that  we  must  pursue  the  problem 
of  cost  containment  and  cost  controls,  and  I  don't  want  to  do  anything 
to  weaken  our  attempt  to  get  at  that  problem.  But  I  feel  very 
strongly,  as  a  number  of  other  representatives  in  this  House,  who  are 
going  to  be  testifying  before  you  in  a  few  minutes  feel,  that  with 
regard  to  small  rural  hospitals,  there  has  to  be  a  flexibility  in  some 
kind  of  review  of  admissions.  Concurrent  admissions  review  will 
not  work. 
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It  will  provide  higher  health  care  costs  and  will  certainly  provide 
less  effective  health  care  to  the  patient,  and  I  think  those  are  two 
goals  and  objectives  that  none  of  us  are  interested  in  achieving. 

Mr.  Chairman,  I  appreciate  your  letting  me  make  a  few  remarks 
and  especially  at  this  time.  I  have  a  commitment  on  the  floor.  I  just 
wanted  to  strongly  express  my  concern  in  this  area,  and  I  am  so 
grateful  that  we  are  taking  this  matter  up. 

Mr.  Eostenkowski.  Thank  you,  Mrs.  Keys.  Without  objection, 
Mrs.  Keys'  statement  will  be  inserted  in  the  record  in  its  entirety. 

[The  prepared  statement  follows:] 

Statement  op  Hon.  Martha  Keys,  a  Representative  in  Congress  From 

the  State  of  Kansas 

Mr.  Chairman.  I  think  it  is  very  important  that  our  Subcommittee  examine 
closely  the  Medicare  policies  proposed  by  the  Department  of  Health,  Education 
and  Welfare.  It  is  our  responsibility  to  ensure  that  the  intent  of  Congress  is  in 
fact  being  carried  out  by  the  executive  branch  of  government. 

~My  constituents  and  I  share  the  grave  concern  that  legislative  intent  sometimes 
becomes  obfuscated  when  departmental  guidelines  are  promulgated  to  imple- 
ment the  laws  of  the  land.  I  think  an  example  of  this  is  found  in  the  case  of  utiliza- 
tion review. 

Over  the  course  of  the  past  several  years,  health  care  costs  have  risen  sub- 
stantially. The  cost  of  health  care  is  literally  approaching  the  limit  that  society 
can  afford.  For  some  people,  it  has  already  passed  that  point.  In  1974,  $104.2 
billion  was  spent  by  both  the  public  and  private  sector  on  health  care.  This 
translates  into  an  annual  cost  of  $485  for  every  man,  woman  and  child  in  the 
United  States.  In  1974,  health  care  expenditures  amounted  to  7.7  percent  of 
our  gross  national  product.  And  this  does  not  tell  the  whole  story.  Between  1973 
and  1974,  health  care  costs  increased  by  10.6  percent,  and  they  are  still  on  the 
rise.  Last  April,  the  Labor  Department  announced  that  for  the  previous  month, 
there  was  a  flat  one  percent  increase  in  medical  care  services,  against  a  0.4  per- 
cent increase  in  the  overall  index  for  all  goods  and  services.  In  six  years,  the 
national  health  bill  has  nearly  doubled;  in  14  years,  more  than  quadrupled;  and 
in  the  24  years  since  1950,  increased  by  almost  nine-fold. 

Also,  it  is  important  to  note  that  disbursements  from  the  Federal  Hospital 
Insurance  Trust  Fund  for  Medicare  have  jumped  from  $2.6  billion  in  1967  to 
$8  billion  in  1974,  with  a  projected  $10.5  billion  in  expenditures  for  Fiscal  Year 
1975  and  $11.7  billion  for  Fiscal  Year  1976. 

These  statistics  clearly  point  to  the  fact  that  we  must  come  to  grips  with  the 
rising  cost  of  health  care.  Congress,  in  enacting  the  Social  Security  Amendments 
of  1972  (P.L.  92-603),  took  steps  to  do  exactly  this. 

The  legislative  intent  of  one  section  of  this  law  was  to  reduce  health  care  costs 
through  a  system  of  PSROs  and  utilization  review  plans.  Utilization  and  peer 
review  can  be  effective  tools  for  controlling  the  cost  spiral.  However,  the  regula- 
tions which  HEW  adopted  to  implement  this  section  of  the  law  may  very  well  add 
to  health  care  costs.  Certainly,  this  is  true  in  the  case  of  small  rural  hospitals  in 
Kansas  and  elsewhere. 

A  substantial  number  of  Kansas  citizens  depend  on  small  rural  hospitals  for 
the  delivery  of  health  care.  Of  the  152  hospitals  in  Kansas,  approximately  half 
have  fewer  than  50  beds.  Only  nine  hospitals  in  the  state  have  more  than  200 
beds.  Furthermore,  105  of  the  152  hsopitals  have  medical  staffs  of  seven  or  less. 
The  HEW  utilization  review  regulations  require  these  hospitals  to  meet  the  same 
standard  which  is  applied  to  big  city  medical  centers. 

I  ask  the  committee  to  take  special  note  of  the  fact  that  105  of  the  152  hospitals 
in  my  state — more  than  two-thirds — have  medical  staffs  of  seven  or  less.  Many 
of  these  are  private  facilities  owned  by  physicians.  The  HEW  regulations  require 
concurrent  review  of  hospital  admissions — review  within  24  hours  of  admission — 
for  all  hospitals,  regardless  of  size.  HEW  further  requires  that  the  review  must 
be  performed  by  medical  personnel  who  are  not  involved  in  the  case  and  who  have 
no  financial  interest  in  any  hospital.  It  is  easy  to  see  the  problem  for  a  small 
hospital. 

Moreover,  to  be  done  properly,  utilization  review  should  be  accompanied  by 
discharge  planning  whereby  a  nurse  or  social  worker  helps  see  that  patients  re- 
ceive appropriate  care  after  leaving  the  hospital.  Many  large  hospitals,  let  alone 
small  hospitals,  lack  such  planning  departments. 
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Thus,  the  HEW  regulations  leave  small  rural  hospitals  with  three  alternatives, 
none  of  which,  I  believe,  is  acceptable. 

1.  They  can  stop  admitting  Medicare  and  Medicaid  patients.  This  would  mean 
that  two-thirds  of  the  hospitals  in  Kansas  would  be  closed  to  such  patients. 

2.  They  can  hire  additional  personnel  to  do  utilization  review  work  exclusively. 
Inasmuch  as  personnel  costs  are  the  most  expensive  part  of  hospital  budgets,  this 
course  would  mean  higher  bills  for  patients. 

3.  They  can  close  down  altogether.  The  Kansas  Hospital  Association  estimates 
that  of  the  152  hospitals  in  the  state,  35  would  have  serious  difficulty  in  meeting 
the  UR  regulations  and  15  could  not  meet  them  at  all. 

I  believe  that  we  are  indeed  fortunate  that  implementation  of  the  HEW  guide- 
lines may  be  prevented  from  going  into  effect  July  1  by  the  recently  issued  court 
order  in  Chicago. 

It  is  my  fervent  hope  that  HEW  will  substantially  modify  the  utilization  review 
regulations  to  address  the  special  needs  of  rural  hospitals.  My  plea  is  for  flexibility, 
not  complete  abolition  of  the  regulations. 

I  recommend  the  following:  First,  hospitals  with  small  staffs  in  small,  rural 
communities  should  have  the  option  of  substituting  retrospective  review  for  the 
concurrent  review  of  admissions  which  is  required  by  HEW.  While  retroactive 
review  obviously  cannot  deal  with  an  unnecessary  admission  right  then  and  there, 
it  can  prevent  future  unnecessary  admissions.  A  higher  degree  of  review  can  be 
achieved  through  the  PSRO,  peer  review  mechanism.  In  Topeka,  the  Kansas 
Medical  Society  has  established  the  Kansas  Foundation  for  Medical  Care.  This 
group  has  received  PSRO  planning  grants  and  has  an  application  pending  within 
HEW  for  conditional  status  as  the  PSRO  for  the  State  of  Kansas.  Under  P.L. 
92-603,  a  PSRO  would  have  the  final  say  on  utilization  review,  regardless  of 
whether  a  hospital  meets  the  HEW  regulation  requirements. 

I  would  hope  that  the  Department  would  also  give  consideration  to  permitting  a 
"utilization  review  shared  service"  arrangement  under  which  hospitals  with  50 
beds  or  less  could  share  utilization  review  personnel.  Of  course,  such  an  arrange- 
ment could  only  work  if  the  24-hour  review  requirement  is  changed. 

Second,  the  Department  needs  to  clarifj'-  its  intent  and  objectives  regarding 
utilization  review  and  its  relationship  to  PSROs.  The  UR  regulations  strike  me 
as  being  far  too  stringent  if  HEW  intends  to  follow  through  on  its  previously 
stated  goal  of  shifting  the  burden  of  Medicare  and  Medicaid  review  to  peer  review 
organizations.  HEW  must  make  clear  whether  it  prefers  internal  or  external 
review  and  then  coordinate  the  UR  and  PSRO  regulations  accordingly.  Third, 
it  is  my  hope  that  in  the  future,  HEW  might  do  a  better  job  of  coordinating  the 
regulations  governing  Medicare  and  Medicaid.  The  differences  in  language  be- 
tween review  regulations  for  both  programs  reflects  the  fact  that  the  rules  were 
written  by  two  different  staffs,  and  the  two  could  not  agree.  If  we  wish  to  promote 
more  efficiency  among  hospitals,  it  would  behoove  the  Department  to  do  some- 
thing about  its  own  efficiency. 

To  sum  up  my  remarks  on  utilization  review,  I  would  say  that  in  pursuit  of  costs 
controls,  HEW,  under  the  present  regulations,  will  be  adding  to  the  operating 
costs  of  small  rural  hospitals.  The  24-hour  review  policy  is  not  realistic  for  these 
hospitals.  In  order  to  comply,  time  could  very  well  be  taken  away  from  the  patient 
to  proceed  with  paperwork.  The  result — worse  care  and  higher  costs.  Revisions 
in  the  Department's  utilization  review  regulations  are  needed  before  being 
implemented. 

Mr.  Rostenkowski.  Mr.  Woolley,  would  you  identify  yourself 
please? 

STATEMENT  OF  FRANK  K.  WOOLLEY,  EXECUTIVE  DIRECTOR, 
ASSOCIATION  OF  AMERICAN  PHYSICIANS  &  SURGEONS 

Mr.  Woolley.  I  am  Frank  K.  Woolley,  executive  director  of  the 
Association  of  American  Physicians  &  Surgeons,  with  headquarters 
in  Oak  Brook,  111.  We  represent  doctors  throughout  the  country  who 
are  engaged  in  the  care  of  patients. 

We  represent  that  point  of  view,  solely.  We  do  not  represent  salaried 
doctors  in  government,  or  in  labor  unions,  or  insurance  companies. 
We  represent  only  doctors  who  take  care  of  patients,  and  reflect  their 
point  of  view. 
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First,  I  would  like  to  thank  the  chairman  very  sincerely  for  having 
called  these  hearings,  and  giving  this  association  an  opportunity  to 
express  its  views. 

We  are  sorry  that  we  were  notified  the  other  day  that  we  would  not 
have  an  opportunity  to  express  our  views  to  the  committee  orally, 
so  therefore  we  didn't  prepare  our  views  as  well  as  we  would  have  liked 
to  have  done.  With  }^our  permission,  I  would  like  to  revise  and  extend 
our  statement  on  the  basis  of  this  situation. 

Mr.  Rostexkowski.  Do  you  have  a  statement? 

Mr.  Woolley.  Yes;  I  have  a  statement  we  prepared. 

Mr.  Rostexkowsxi.  If  you  would  like  to  summarize  it,  you  are 
perfectly  free  to  do  so. 

Mr.  Woolley.  Thank  you  very  kindly. 

We  do  not  represent  doctors  who  seek  subsidies  from  the  Govern- 
ment. We  know  that  bureaucratic  controls  are  a  necessary  consequence 
of  subsidies.  In  fact,  the  current  hearings  resulting  from  the  indigna- 
tion and  dissatisfaction  with  utilization  review  regulations  issued 
November  29,  1974,  emphasize  that  controls  are  the  direct  result  of 
subsidies. 

We  believe  Congress,  and  this  committee,  must  do  much  more  than 
take  a  casual  look  at  utilization  review  regulations.  It  must  jook  at 
ail  the  controls  flowing  from  medical  subsidies.  Most  importantly,  it 
must  look  at  the  professional  standards  review  organization  proce- 
dures. PSRO  is  the  other  side  of  the  utilization  review  coin.  PS  HQ  and 
utilization  review  are  essentially  the  same  thing.  We  are  interested  in 
having  the  committee  recognize  that  HEW  admits  this. 

In  hearings  of  April  7,  1975,  before  the  House  Appropriations  Sub- 
committee on  Labor  and  HEW,  part  II  at  page  246,  the  following 
appears,  and  I  am  reading  from  the  report: 

The  utilization  review  amendments  require  hospitals  to  carry  out  a  system  of 
concurrent  review  and  medical  care  evaluation  studies  essentially  the  same  as 
that  to  be  used  in  the  PSRO  program. 

It  is  extremely  important  that  the  HEW  itself  admits  that  for 
practical  purposes  utilization  review  regulations  and  PSRO  procedures 
are  one  and  the  same  thing. 

If  you  will  refer  to  the  comparative  analysis  that  I  have  presented 
to  the  committee,  you  will  see  that  it  compares  the  basic  fundamental 
principles  in  the  utilization  review  regulations  and  the  provisions 
of  the  PSRO  law. 

First,  the  utilization  review  regulations  call  for  a  determination 
of  medical  necessity,  and  the  PSRO  law  does  precisely  the  same  thing. 
Our  analysis  gives  you  chapter  and  verse  with  respect  to  what  is  in 
the  utilization  review  regulations,  and  then  chapter  and  verse  with 
respect  to  what  is  in  the  PSRO  law. 

I  will  not  burden  the  committee  with  details,  but  in  the  preamble 
to  the  utilization  review  regulations  published  in  the  Federal  Register, 
HEW  made  it  clear  that  the  regulations  were  intended  to  become 
a  vital  part  of  PSRO.  Here  is  what  the  preamble  says:  "In  devel- 
oping final  regulations  care  has  been  taken  to  assure  that  these 
regulations  are  supportive  of  the  implementation  of  the  PSRO 
program  and  consistent  with  approaches  to  be  employed  by  PSRO 
review  of  hospitals  and  skilled  nursing  facility  care.  Accordingly 
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these  amendments  to  earlier  regulations  provide  that  utilization 
review  in  hospitals  shall  employ  a  system  of  concurrent  review." 
Translated  into  language  that  most  of  us  understand,  that  means 
someone  is  going  to  look  over  the  attending  doctor's  shoulder  right 
while  he  is  in  the  process  of  taking  care  of  the  patient. 

It  goes  on:  "The  PSRO  law  provides  for  PSRO's  to  rely  on  hospital 
review  committees."  This,  it  says,  should  enable  PSRO's  to  con- 
centrate their  efforts  on  relatively  smaller  areas  of  questionable 
professional  activity. 

Now,  I  would  urge  this  committee,  Mr.  Chairman — and  I  come 
before  you  as  a  person  who  has  had  long  experience  in  dealing  with 
Government,  and  in  serving  in  the  Government — I  would  urge  you 
to  look  into  this  situation  very,  very  carefully.  Here  is  the  reason. 

You  didn't  write  the  utilization  review  law.  You  didn't  write  the 
PSRO  law.  They  were  written  by  the  bureaucrats  downtown  in  the 
Department  of  Health,  Education,  and  Welfare.  They  bring  the 
drafts  to  the  staffs  of  your  committees,  and  they  are  incorporated 
into  provisions  of  law.  We  had  a  very  unusual  situation  with  respect 
to  the  passage  of  the  PSRO  law.  It  was  slipped  into  a  bill  in  a  con- 
ference between  the  House  and  the  Senate.  The  House  never  seriously 
considered  the  PSRO  provisions.  As  a  matter  of  fact,  Members  didn't 
know  what  was  in  them. 

Senator  Curtis,  who  is  a  member  of  the  Senate  Finance  Committee, 
said  on  the  floor  of  the  Senate  that  the  members  of  the  Senate  Finance 
Committee  were  not  acquainted  with  the  details  of  PSRO  provisions. 

We  are  suffering  from  the  fact  that  the  boys  downtown  draft  the 
laws  in  the  first  place.  They  know  what  they  intend  to  do.  They 
put  the  screws  to  everybody  with  respect  to  the  utilization  review 
regulations. 

Then  everybody  complains.  You  have  heard  from  a  parade  of 
witnesses  toda3^.  I  can  tell  you  that  this  is  only  a  minor — very, 
very  minor — reflection  of  the  feeling  that  we  get  communicated  to 
us  from  throughout  the  country  with  respect  to  the  difficulties  result- 
ing from  these  regulations. 

Now,  when  you  have  concluded  this  oversight  hearing,  the  boys 
downtown  will  do  precisely  what  they  were  intending  to  do  in  the 
first  place.  They  have  done  this  kind  of  thing  time  and  time  again. 
We  need  to  recognize  that  they  put  in  the  bold  print  what  they  are 
doing  for  the  beneficiaries.  And  they  put  in  the  bold  print,  for  example, 
that  nothing  in  this  act  will  be  construed  to  give  them  authority  to 
interefere  in  the  practice  of  medicine. 

But  then  down  in  the  fine  print  they  take  all  that  away.  What  they 
are  doing  is  promising  what  they  are  going  to  do  for  people,  but  they 
are  not  disclosing  what  they  are  going  to  do  to  people. 

You  made  the  comment  earlier,  Mr.  Chairman,  that  your  intention 
is  to  get  this  matter  out  of  the  courts  and  into  a  dialog  between  people 
that  are  involved. 

As  a  matter  of  fact,  it  will  not  get  out  of  the  courts.  The  Association 
of  Physicians  and  Surgeons  filed  suit  in  June  1973  to  have  the  PSRO 
law  held  unconstitutional.  There  has  been  a  decision  by  a  three-judge 
court  that  it  is  constitutional  but  we  are  in  the  process  of  appealing 
that  decision  to  the  Supreme  Court. 
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In  this  case,  the  judges  made  it  clear  that  they  were  not  passing 
upon  how  the  bureaucracy  would  carry  out  the  act.  They  used  prac- 
tically that  language.  I  assure  you  and  other  Members  of  the  Congress 
that  just  as  soon  as  there  is  one  overt  act  on  the  part  of  the  bureauc- 
racy to  interfere  with  the  exercise  of  independent  judgment  by  the 
admitting  physician,  or  to  deny  service  to  a  patient,  we  will  have  a 
patient  and  a  physician  in  court  challenging  the  PSRO  law. 

What  we  need  to  do  is  not  to  think  that  we  are  going  to  slide  over 
these  problems,  but  to  come  to  grips  with  the  reality  that  control  is 
an  inherent  part  of  subsidy.  We  have  to  recognize  that  controls  should 
be  confined  very,  very  carefuhY  to  a  claims  review  basis. 

The  bo}^s  downtown  have  set  out  to  control  the  practice  of  medicine. 
I  have  mentioned  to  this  committee  before,  and  I  plead  with  you  to 
get  the  book  by  Lynch  and  Raphael  in  which  PSRO  and  utilization 
review,  all  the  things  you  are  reviewing  here,  are  set  forth,  and  how 
the  police  state  mechanism  to  control  the  practice  of  medicine  was 
imposed  in  Germany.  The  PSRO  is  in  effect  there,  utilization  review 
was  in  effect  there,  and  they  have  been  put  it  into  effect  in  other 
countries. 

We  were  not  arguing  in  our  court  case  that  the  Government  does 
not  have  a  legitimate  right  to  go  in  and  investigate  the  claims,  but 
it  had  no  right  to  move  in  and  interfere  with  the  practice  of  medicine, 
and  interfere  with  the  patient's  right  to  have  the  benefit  of  his  doctor's 
services. 

Mr.  Rostexkowski.  Mr.  Woolley,  I  appreciate  your  testimony. 
Since  I  have  Members  of  Congress  that  are  expecting  to  testify,  and 
since  I  would  like  to  conclude  this  by  3:15  in  anticipation  of  the 
Secret ary.  Would  you  submit  yourself  to  questioning  now? 

Mr.  Woolley.  I  would  be  happy  to. 

Mr.  Rostexkowski.  Mr.  Crane? 

Mr.  Crane.  I  would  like  to  ask  you  a  question  in  the  light  of 
section  1801,  which  I  think  is  worth  putting  down  in  the  record, 
which  states  nothing  in  this  title  shall  be  construed  to  authorize  any 
Federal  officer  or  employee  is  to  exercise  any  supervision  or  control 
over  the  practice  of  medicine  or  the  manner  in  which  medical  services 
are  provided,  or  over  the  selection,  tenure  or  compensation  of  any 
officer  or  employee  of  any  institution,  agency,  or  person  providing 
health  services,  or  to  exercise  any  supervision  or  control  over  the 
admimstration  or  operation  of  any  such  institution,  agency,  or  person. 

Now,  that  was  what  was  contained  in  section  1801  of  the  Social 
Security  Act  as  amended  in  January  of  1975.  It  is  on  that  section, 
isn't  it,  that  AMA  has  filed  suit,  and  I  am  wondering  whether  to  the 
best  of  your  knowledge  there  is  other  language  in  those  amendments 
that  compromises  that  very  specific  prohibition  against  Federal 
interference. 

Mr.  Woolley.  The  entire  thrust  of  the  detailed  provisions  of  the 
utilization  review  is  to  contradict  the  generalization  that  you  have 
just  read  that  appears  in  section  1801. 

As  I  indicated  to  the  committee,  if  you  will  read  the  detailed 
regulations,  you  will  see  that  they  specifically  violate  the  funda- 
mental premise  of  noninterference. 
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Mr.  Crane.  I  would  agree  with  you  wholeheartedly,  and  I  think, 
as  Dr.  Livingstone  indicated  in  his  testimony,  that  interferes  with  the 
rights  of  physicians  to  practice  medicine  and  the  rights  of  patients  to 
receive  medical  treatment  in  accordance  with  the  best  professional 
judgment  of  their  attending  physicians,  and  I  am  wondering  how,  in 
light  of  this  language,  the  Department  of  Health,  Education,  and 
Welfare  or  the  Secretary,  either  unilaterally  or  with  the  Council  of 
Advisers,  would  have  the  audacity  to  move  this  far  against  the  pro- 
fession and  I  suppose  my  main  question  is,  is  that  simply  a  failure  of 
us  in  the  Congress,  and  specifically  since  we  have  the  jurisdiction  of 
this  committee,  to  call  those  Federal  agencies  to  task? 

Mr.  Woolley.  I  think  it  is  a  failure  on  the  part  of  the  Congress, 
and  the  Subcommittee  on  Health,  and  the  Ways  and  Means  Com- 
mittee in  particular.  I  think  it  is  a  failure  on  their  part  to  thoroughly 
understand  the  draft  legislation  that  is  submitted  by  HEW  to  the 
Congress  for  incorporation  into  the  laws. 

There  is  no  use  dealing  with  this  on  the  basis  of  pretending  that  the 
bureaucracy  does  not  draft  the  laws.  They  do  draft  the  laws,  and  it  is 
up  to  the  Congress  to  understand  what  the  drafts  mean,  and  to  be 
sure  that  they,  at  that  time,  exercise  restraint. 

Now,  I  do  applaud  this  committee,  and  I  am  quite  sincere  in  saying 
that  oversight  hearings  are  how  you  catch  up  with  the  fact  that  the 
bureaucracy  has  done  what  everybody  who  was  concerned  about  this 
said  they  would  do  in  the  original  instance,  before  the  PSRO  law  was 
passed. 

We  pointed  out  that  this  law  would  result  in  denying  the  patient 
the  right  to  the  kind  of  medical  care  that  the  patient  is  entitled  to 
receive. 

We  indicated  the  law  would  cause  all  this  difficulty  that  has  been 
reported  to  the  committee.  The  problem  is  not  only  to  just  have  over- 
sight of  these  difficulties  but  to  dig  into  the  very  fundamental  premises 
upon  which  the  regulations  are  based. 

Mr.  Crane.  I  thank  you  very  much,  Mr.  Woolley.  I  yield  back  the 
balance  of  my  time. 

[The  prepared  statement  follows:] 

Statement  of  the  Association  op  American  Physicians  and  Surgeons 

The  Association  of  American  Physicians  and  Surgeons  thanks  the  Committee 
Chairman  particularly  for  making  it  possible  to  give  the  committee  its  views  on 
utilization  review. 

Due  to  the  short  notice  most  of  my  comments  will  be  extemporaneous.  How- 
ever, you  will  be  particularly  interested  in  the  comparative  analysis  of  the  utiliza- 
tion review  regulations  and  parallel  provisions  of  the  PSRO  law. 

Utilization  Review  Regulations  and  PSRO — A  Comparative  Analysis 

Proponents  of  government  intervention  in  the  practice  of  private  medicine 
are  attempting  to  divorce  the  Professional  Standards  Review  Law  (PSRO)  and 
the  Utilization  Review  Regulations  published  by  HEW  in  the  Federal  Register 
November  29,  1974.  Both  have  been  challenged  in  suits  in  federal  courts.  The 
fact  is  that  PSRO  and  the  UR  Regulations  (which  have  been  blocked  by  a 
preliminary  injunction)  are  inseparable,  as  will  be  shown  in  this  analysis.  It  is 
obvious,  as  will  also  be  shown  below,  that  these  UR  Regulations  were  intended  to 
dovetail  into  and  become  a  part  of  PSRO,  and  it  seems  evident  that  they  were 
promulgated  as  a  device  to  circumvent  the  lawsuit  filed  by  the  Association  of 
American  Physicians  and  Surgeons  to  outlaw  PSRO.  It  should  also  be  obvious 
that  no  one  can  logically  and  rationally  oppose  the  UR  Regulations  and  simul- 
taneously support  PSRO. 
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UR  REGULATIONS 

Review — Medical  Necessity 

Require  hospitals,  as  a  condition  of 
participation  in  Medicare  &  Medicaid, 
to  have  a  plan  for  utilization  review  of 
services  furnished  to  beneficiaries,  the 
plan  to  provide  for  "timely  review  of  the 
medical  necessity  of  admissions,  ex- 
tended duration  of  stays  and  'professional 
services  rendered"  to  inpatients.  Objec- 
tives of  the  plan  are  stated  to  be  "both 
high  quality  patient  care  and  effective  and 
efficient  utilization  of  available  health 
facilities  and  services."  [405.1035  (a)] 


M edical  Profession — Responsible 

Declare  operation  of  UR  plan  "is  a 
responsibilitv  of  the  medical  profession." 
[405.1035(c)] 

State  that  the  UR  committee  or 
group  be  "broadlv  representative  of  the 
medical  staff."  [405.1035(e)(3)] 

Provide  that  at  least  two  physician 
members  of  the  UR  committee  or  group 
make  final  determination  that  admission 
or  continued  stay  is  not  medically  neces- 
sary, or  one  physician  if  the  attending 
physician  does  not  contest  the  decision. 
[405.1035(e)  (4)] 

Records 

Require  procedures  for  furnishing 
UR  committee  or  group  with  "sufficient 
information"  to  carry  out  review. 
Information  is  to  be  obtained  "from 
medical  or  other  hospital  records" 
and  it  is  required  that  the  patient's 
physician  provide  "additional  informa- 
tion where  necessary."  [405.1035(e)  (5)] 


PSRO  LAW 

Review — Medical  Necessity 

Requires  PSROs  to  "assume  *  *  * 
responsibility  for  the  review  of  the 
professional  activities  *  *  *  of  physi- 
cians and  other  health  care  practitioners 
and  institutional  and  noninstitutional 
providers  of  health  care  services  in  the 
provision  of  health  care  services  and 
items  *  *  *  for  which  payment  may 
be  made  *  *  *  under  this  Act  *  *  *" 
to  determine  whether — 

such  services  and  items  are  or  were 
medically  necessary; 

the  quality  of  such  services  meets 
professionally  recognized  standards  of 
health  care ;  and 

in  the  case  such  services  and  items 
are  proposed  to  be  provided  in  a  hos- 
pital or  other  health  care  facility  on 
an  inpatient  basis,  such  services  and 
items  could  ...  be  effectively  pro- 
vided on  an  outpatient  basis  or  more 
economically  in  an  inpatient  health 
care  facility  of  a  different  type." 
[Sec.  1155  (a)  (1)] 

Each  PSRO  shall  accept  findings  of 
hospital  review  committees  that  are 
deemed  capable  "effectively  and  in 
timely  fashion' }  to  perform  review 
functions.  [1155  (e)  (1)] 

Medical  Professio n — Respons ible 

Mandates  the  PSROs  be  composed  of 
physicians,  unless  there  is  no  physician 
organization  available.  [1152  (b)(1)  and 
(c)(1)] 

Requires  that  each  PSRO  "shall 
utilize  the  services  of,  and  accept  the 
findings  of,  the  review  committees  of  a 
hospital  *  *  *"  [1155(e)(1)] 

Provides  that  no  PSRO  can  "utilize 
the  services  of  any  individual  who  is  not 
a  duly  licensed  doctor  of  medicine  or 
osteopathy  to  make  final  determina- 
tions *  *  *"  [1155(c)] 


Records 

Requires  PSRO  to  "collect  such  data 
relative  to  its  functions"  *  *  *  and 
"keep  and  maintain  such  records  in 
such  form  as  the  Secretary  may  re- 
quire *  *  *"  [1155  (f)(1)(B)]  Author- 
izes PSR,Os  to  "examine  the  pertinent 
records  of  any  practitioner  or  provider 
of  health  care  services  *  *  *"  providing 
services  subject  to  PSRO  review.  [1155 
(b)(3)]  Compels  each  physician  to 
furnish  evidence  that  his  services  were 
medically  necessary  and  of  a  quality 
meeting  professionally  recognized 
standards  of  health  care.  [1160(a)(1) 
(C)] 
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UR  REGULATIONS 

Norms  Guided  by  Sec.  HEW 

Specifies  that  physician  members  of 
UR  committees  or  groups,  "in  accord- 
ance with  guidelines  established  by  the 
Secretary,"  select  or  develop  written 
criteria,  norms  and  standards  "for 
reviewing  the  necessity  for  admissions 
and  continuing  stays  *  *  *"  [405.1035 
(e)(6)(i)] 

Committee  Control 

Require  review  of  elective  and  emer- 
gency admissions  "within  one  working 
day  following  admission  by  a  physician 
member  or  by  a  qualified  nonphysician 
representative  of  the  (UR)  committee 
or  group  *  *  *  using  criteria  as  speci- 
fied *  *  *"  and  based  on  information 
required  to  be  furnished  by  the  attend- 
ing physician.  [405.1035(f)(1)] 

"If  the  committee  or  group,  or  its 
nonphysician  representative  where  a 
physician  member  concurs,  has  reason 
to  believe  that  the  admission  was  not 
medically  necessary,  the  committee  or 
group  shall  so  notify  the  individual's 
attending  physician  and  afford  him  an 
opportunity  to  present  his  views  before 
it  makes  a  final  determination.  If  the 
final  determination  *  *  *  is  that  medi- 
cal necessity  has  not  been  shown,  the 
committee  or  group  shall  give  written 
notification  to  the  hospital,  the  indi- 
vidual *  *  *  and  his  attending  physi- 
cian *  *  *"  [405.1035(f)(5)] 

Similar  hearing  and  notification  pro- 
cedures are  specified  for  extended  stay 
cases.  [405.1035  (1)  and  (2)] 


Monitor  and  correct 

Require  special  attention,  with  "more 
extensive  written  criteria  and  stand- 
ards," to  review  of  admissions  and 
extended  stays  "which  the  committee's 
or  group's  experience  indicates  are 
associated  with  high  costs  or  frequent 
furnishing  of  excessive  services,  or  in 
cases  attended  by  physicians  whose 
patterns  of  care  are  frequently  found 
to  be  questionable.  [405.1035(e)  (6)  (1)] 

In  such  cases,  the  committee  or 
group  is  required  to  take  "appropriate 
action  to  correct  or  further  investigate 
any  deficiencies  that  are  identified 
*  *  *  and  to  "recommend  more  effec- 
tive hospital  care  procedures."  [405.1035 
(e)(7)] 


PSRO  LAW 

Norms  Guided  by  Sec.  HEW 

Makes  it  mandatory  that  PSROs 
apply  norms  of  care,  diagnosis  and 
treatment,  with  preparation  and  distri- 
bution provided  by  the  National  Profes- 
sional Standards  Review  Council.  [1156 

(a)  and  (c)(1)]  The  Council  is  an  agency 
and  under  control  of  the  Secretary  of 
HEW.  [1163] 

Committee  Control 

Authorizes    PSROs    to  "undertake 

*  *  *  professional  inquiry  before  or 
after,  or  both  before  and  after,  the 
provision  of  services  *  *  *"  [1155(b) 
(2)]  The  law  does  not  forbid  use  of  non- 
physicians  in  the  review  process,  only 
for  final  determinations.  [1155(c)] 

Whenever  a  PSRO  disapproves  of 
"any  health  care  services  or  items  fur- 
nished or  to  be  furnished,"  it  must 
notify  the  practitioner  or  provider  and 
any  agency  or  organization  having 
responsibility  for  claims  payment.  [1158 

(b)  ] 

If  a  beneficiary,  provider  or  practi- 
tioner is  dissatisfied  with  a  PSRO  deci- 
sion, he  is  entitled  to  review  of  the  deci- 
sion by  the  PSRO.  If  the  adverse 
decision  is  reaffirmed  by  the  PSRO,  it  is 
sent  to  a  Statewide  Professional  Stand- 
ards Review  Council,  if  one  exists  and 
if  the  matter  in  controversy  is  $100  or 
more.  [1159(a)] 

If  the  SPSRC  decision  is  adverse  (or 
there  is  no  Council  and  the  matter  in 
controversy  is  $100  or  more),  the  bene- 
ficiary or  provider  or  practitioner  can 
appeal  to  the  Secretary  and,  if  the 
amount  in  controversy  is  $1,000  or 
more,  to  the  courts.  [1159(b)] 

Monitor  and  correct 

"Profiles  shall  *  *  *  be  regularly  re- 
viewed on  an  ongoing  basis  with  respect 
to  each  health  care  practitioner  and 
provider  to  determine  whether  the 
care  and  services  ordered  or  rendered 
are  consistent  with  the  criteria  specified 

*  *  *"  i.e.,  were  medically  necessary, 
of  a  quality  meeting  "professionally 
recognized  standards"  and  were  pro- 
vided in  the  most  economical  facility. 
[1155(a)  (4)] 

Health  care  practitioners  and  pro- 
viders are  to  be  scrutinized  to  determine 
whether  they  are  violating  any  obliga- 
tions imposed  on  them  under  the 
PSRO  law,  and  they  are  to  be  reported 
to  the  Secretary  through  the  Statewide 
Professional  Standards  Review  Coun- 
cil. [1157] 

The  Secretary  may  then  discipline 
the  accused  by  a  fine  up  to  $5,000  or 
by  prohibiting  the  offender  from  taking 
care  of  Medicare  or  Medicaid  patients. 
[1160(b)  (1),  (2)  and  (3)] 
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HEW  in  a  preamble  to  the  Utilization  Review  Regulations  published  in  the 
Federal  Register  November  29,  1974,  made  it  clear  that  the  Regulations  were 
intended  to  become  a  vital  part  of  PSROs.  Said  HEW:  "In  developing  final 
regulations  *  *  *  care  has  been  taken  to  assure  that  these  regulations  are  suppor- 
tive of  the  implementation  of  the  PSRO  program  and  consistent  with  approaches 
to  be  employed  for  PSRO  review  of  hospital  and  skilled  nursing  facility  care. 
Accordingly,  these  amendments  (to  earlier  regulations)  provide  that  utilization 
review  in  hospitals  shall  employ  a  system  of  concurrent  review  and  medical  care 
evaluation  studies  compatible  with  that  to  be  used  in  the  PSRO  program.  The 
PSRO  law  provides  for  PSROs  to  rely  on  the  review  activities  of  hospital  utiliza- 
tion review  committees  which  the  PSRO  determines  are  functioning  effectively. 
Effective  operation  of  the  hospital  review  system  required  under  these  regulations 
should  facilitate  the  development  and  establishment  of  PSROs  and  enable  PSROs 
to  concentrate  their  efforts  on  relatively  smaller  areas  of  questionable  professional 
activit}'." 

We  are  pleased  that  the  AMA  has  begun  to  fight  controls.  The  AMA  utilization 
review  suit  is  a  step  in  the  right  direction.  Now  if  it  will  logically  work  to  abolish 
PSRO  it  will  take  another  big  step  in  the  right  direction.  Finally,  we  would  like  to 
see  AMA  and  this  committee  recognize  that  government  subsidy  is  the  first  cause 
of  the  trouble  and  that  subsidies  must  be  restrained  and  eliminated  if  physicians 
are  to  remain  free  from  interference  by  government. 

Mr.  Rostexkowski.  The  Chair  recognizes  our  colleague,  Air. 
Sebelius. 

STATEMENT  OP  HON.  KEITH  G.  SEBELIUS,  A  REPRESENTATIVE  IN 
CONGRESS  PROM  THE  STATE  OP  KANSAS,  ACCOMPANIED  BY 
CURTIS  C.  ERICKSON,  DIRECTOR,  GREAT  PLAINS  LUTHERAN  HOS- 
PITALS, INC.,  PHILLIPSBURG,  KANS. 

Mr.  Sebelius.  I  will  try  to  summarize  my  statement. 
Mr.  Kostenkowski.  The  full  statement  will  be  included  in  the 
record. 

Mr.  Sebelius.  Mr.  Chairman,  I  appreciate  very  much  this  oppor- 
tunity to  make  this  statement  for  the  record  regarding  Medicare 
program  policy,  especially  in  regard  to  how  it  is  affecting  the  rural 
hospitals  in  my  district.  At  the  outset  I  want  to  thank  the  chairman 
and  the  members  of  this  subcommittee  not  only  for  the  opportunity 
to  discuss  these  problems,  but  for  your  leadership  in  trying  to  come 
up  with  alternatives  and  improvements  within  the  medicare  system. 

Mr.  Chairman,  I  am  privileged  to  represent  the  First  Congressional 
District  of  Kansas,  which  is  comprised  of  57  rural  and  small  com- 
munity counties.  The  blunt  fact  of  the  matter  is — we  stand  in  very 
real  danger  of  being  regulated  right  out  of  the  health  care  business 
by  the  regulations  under  consideration  by  this  subcommittee. 

Because  of  the  adverse  effect  Federal  regulations  are  having  on  our 
small  hospitals,  I  decided  several  months  ago  to  conduct  a  special 
stud}T  on  this  subject.  I  have  with  me  here  today  an  expert  in  the 
hospital  and  rural  health  care  field,  Mr.  Curtis  C.  Erickson,  Director 
of  the  Great  Plains  Lutheran  Hospitals,  Inc.  in  Phillipsburg,  Kans. 
Curt  is  executive  director  of  an  organization  which  operates  20 
hospitals  in  Kansas,  all  under  the  100-bed  capacity.  He  has  served 
as  president  of  the  Kansas  Hospital  Association  and  the  Lutheran 
Hospital  Association  of  America.  The  statement  I  am  making  before 
this  subcommittee  has  been  researched,  prepared,  and  written  by 
Mr.  Erickson  in  my  behalf. 

Mr.  Erickson  is  recognized  by  his  peers  and  professionals  in  the 
health  care  field  as  not  only  an  expert,  but  also  as  having  a  great  deal 
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of  experience  in  dealing  with  common  sense  alternatives  to  problems 
affecting  the  maintenance  and  operation  of  small  hospitals  in  rural 
areas.  He  is  in  the  process  of  preparing  a  more  detailed  study  for  me 
that  will  be  completed  in  the  near  future  and  he  stands  ready  to 
answer  any  questions  any  member  of  this  subcommittee  may  have 
at  the  conclusion  of  my  statement. 

Mr.  Erickson  is  in  the  process  of  preparing  a  study  for  me  to  use 
in  this  field. 

My  comments  relate  primarily  to  the  topic  of  utilization  review  and 
the  proposed  termination  of  inpatient  routine  nursing  salary  differen- 
tial. However,  I  do  want  to  briefly  mention  other  subjects  regarding 
medicare  polic}?-  and  program  implementation  that  also  represent 
burdensome  problems  to  our  rural  hospitals. 

It  is  important  to  stress  the  size  of  the  general  hospitals  in  Kansas 
and  in  the  big  First  District.  In  Kansas,  there  are  152  hospitals — only 
9  of  these  have  more  than  200  beds.  The  rest  of  the  152  break  down 
as  follows:  60  hospitals  have  50  to  199  beds  and  83  have  under  50 
beds.  Let  me  stress  that  again — 83,  or  over  half  of  the  hospitals  in 
the  State  of  Kansas,  have  under  50  beds. 

As  I  stated  before,  I  believe  the  First  Congressional  District  is 
typical  of  rural  and  small  town  America.  Nowehere  is  this  more  evident 
than  in  the  health  care  field.  In  the  big  First,  we  have  62  hospitals. 
Only  8  have  more  than  100  beds,  12  have  50  to  99  beds,  and  there  are 
42  with  less  than  50  beds.  I  do  not  know  of  any  other  district  or,  for 
that  matter,  other  geographical  jurisdiction  in  this  country  in  which 
we  have  such  a  good  example  of  small  hospitals  with  50  beds  or  under 
serving  rural  communities. 

I  want  to  stress  that  everyone  connected  with  this  rural  health  care 
delivery  system,  the  citizens  these  hospitals  serve,  the  local  com- 
munit}-  officials  who  serve  on  hospital  boards,  the  administrators,  the 
doctors,  the  nurses — everyone  involved — is  very  much  alarmed  about 
the  problems  raised  by  the  topics  of  this  hearing. 

Utilization  Review. — Utilization  review  has  already  been  discussed 
at  length  toda}^  by  national  hospital  associations  and  Department  of 
Health,  Education,  and  Welfare  officials ;  however,  I  feel  a  regulation 
so  restrictive  and  potentially  dangerous  needs  comment  as  to  its  effect 
on  small  rural  hospitals.  Secretary  Weinberger  may  have  something 
further  to  say  on  this  this  afternoon. 

These  regulations  have  been  challenged  and  struck  down  in  court. 
And  it  is  our  understanding  Secretary  Weinberger  will  announce 
changes  in  the  utilization  review  regulations  today.  For  the  sake  of 
illustration,  however,  let  me  refer  to  the  regulations  as  they  were 
promulgated  November  29,  1974. 

In  Kansas,  there  are  51  hospitals  with  three  or  less  physicians  on 
the  medical  staff  and  37  of  these  three-do ctor-or-less  hospitals  are  in 
my  district.  The  preliminary  definition  circulated  by  HEW  stating 
any  physician  professionally  involved  in  the  patients'  care  could  not 
serve  in  a  utilization  review  capacity  simply  makes  compliance  im- 
possible. In  our  country,  plrysicians  cover  each  other  for  time  off  on  a 
reciprocal  basis  almost  daily.  This  would  eliminate  them  from  the 
review  process.  Hopefully,  this  definition  has  been  or  will  be  changed. 
We  believe  a  more  workable  proposal  would  restrict  only  the  attending 
physician  from  serving  on  the  review.  In  our  rural  hospitals,  it  is  the 
physician  who  admits  the  patient  that  sets  the  plan  of  care,  not  the 
physician  who  covers  for  time  off. 
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It  is  important  to  stress  that  in  a  rural  hospital,  with  a  small  number 
of  physicians,  the  added  and  distasteful  task  of  questioning  of  a  col- 
league's judgment  on  a  daily  basis  would  lead  to  an  impossible 
situation  from  a  professional  standpoint  and  aggravate  the  already 
critical  shortage  of  primary  care  physicians  in  my  district  and  through- 
out our  rural  areas.  Communities  in  my  district  now  actually  recruit 
doctors  much  in  the  same  fashion  as  professional  athletic  teams  recruit 
for  blue  chip  athletes.  A  number  of  doctors  in  my  district  have  stated 
flatly  that  rather  than  questioning  a  colleague's  judgment  on  a  daily 
basis,  they  would  leave  their  practice. 

We  further  believe  the  same  rules  on  utilization  review  should  not 
be  applied  to  all  hospitals  regardless  of  size  because  of  the  workload  of 
admission  review  would  be  unreasonable  for  the  small  hospital  medical 
staff. 

I  want  to  stress  Kansas  hospitals,  for  a  number  of  years,  have  per- 
formed retrospective  review  and  it  has  been  an  effective  program.  The 
Kansas  Hospital  Association  has  stated: 

Looking  at  questionable  cases  in  retrospect  gives  all  concerned  time  to  make 
better  judgments.  A  physician  whose  pattern  of  admissions  is  questionable  can 
be  warned  and  eventually  placed  on  a  pre-admission  approval  basis.  The  main 
value  of  utilization  review  is  the  exposure  it  gives  to  each  doctor's  practice.  In 
my  opinion,  more  effective  results  can  be  achieved  by  preventing  patterns  of 
faulty  admission  than  by  challenging  admission  on  a  case-by-case  basis. 

I  strongly  recommend  study  be  given  to  using  this  type  of  program 
for  rural  hospitals. 

Let  me  simply  conclude  by  saying  we  are  hopeful  those  in  charge  of 
implementing  utilization  review  regulations  can  grasp  the  difficulty 
of  a  one-doctor  hospital  setting  up  a  utilization  review  committee  of 
two  or  more  doctors. 

Termination  of  inpatient  routine  nursing  salary  cost  differential: 
We  believe  strongly  that  the  8%  percent  nursing  salary  cost  differential 
should  be  retained.  In  this  regard,  I  wish  to  commend  our  colleague 
from  California.  I  am  pleased  to  be  a  cosponsor  of  legislation  intro- 
duced by  Congressman  Mark  Hannaford  of  California  that  would 
require  continued  application  of  the  nursing  salary  cost  differential. 
As  in  the  case  of  the  utilization  review  issue,  various  groups  and  as- 
sociations have  filed  a  lawsuit  seeking  injunctive  relief  from  the 
decision.  I  am  supportive  of  this  action. 

To  briefly  summarize,  and  it  has  been  brought  to  my  attention,  the 
Kansas  Hospital  Association  has  estimated  the  impact  as  a  result  of 
the  loss  of  the  nursing  salary  cost  differential  in  Kansas  would  be  some- 
where between  $2.1  and  $2.4  million.  In  effect,  HEW  is  telling  rural 
hospitals  that  private  patients  must  pay  more  or  that  additional  local 
taxes  must  be  levied.  We  do  not  consider  cutting  back  the  level  of 
nursing  care  to  our  senior  citizens  a  viable  alternative. 

At  this  juncture,  let  me  state  I  am  aware  of  your  time,  and  there 
are  four  more  things  I  will  mention  limiting  our  hospital  general 
routine  service  cost.  Separate  requirements  for  more  than  one  type  of 
care,  and  their  life  safety  code  problems  regarding  improvements.  It 
costs  myriads  of  money,  and  we  can't  see  any  common  sense  to  it,  in 
terms  of  our  paperwork  and  our  manpower  limitations. 

Mr.  Chairman,  I  appreciate  this  opportunity  to  be  with  you,  and 
have  Mr.  Erickson  with  me,  and  we  are  available  to  respond  to  any 
questions  you  might  have. 
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[The  prepared  statement  follows :] 

Prepared  Statement  of  Hon.  Keith  G.  Sebelius,  a  Representative  in 
Congress  From  the  State  of  Kansas 

medicare  regulations  and  rural  hospitals 

Mr.  Chairman,  I  appreciate  very  much  this  opportunity  to  make  this  state- 
ment for  the  record  regarding  Medicare  program  polic}^,  especially  in  regard  to 
how  it  is  affecting  the  rural  hospitals  in  my  District.  At  the  outset,  I  want  to 
thank  the  Chairman  and  the  members  of  this  Subcommittee  not  only  for  the 
opportunity  to  discuss  these  problems,  but  for  your  leadership  in  trying  to  come 
up  with  alternatives  and  improvements  within  the  Medicare  system. 

Mr.  Chairman,  I  am  privileged  to  represent  the  First  Congressional  District  of 
Kansas  which  is  comprised  of  57  rural  and  small  community  counties.  The  blunt 
fact  of  the  matter  is  we  stand  in  very  real  danger  of  being  regulated  right  out  of 
the  health  care  business  by  the  regulations  under  consideration  by  this  Sub- 
committee. 

Because  of  the  adverse  effect  Federal  regulations  are  having  on  our  small 
hospitals,  I  decided  several  months  ago  to  conduct  a  special  study  on  this  sub- 
ject. I  have  with  me  here  today,  an  expert  in  the  hospital  and  rural  health  care 
field,  Mr.  Curtis  C.  Erickson,  Director  of  the  Great  Plains  Lutheran  Hospitals, 
Inc.  in  Phillipsburg,  Kansas.  Curt  is  Executive  Director  of  an  organization 
which  operates  20  hospitals  in  Kansas,  all  under  the  100-bed  capacity.  He  has 
served  as  President  of  the  Kansas  Hospital  Association  and  the  Lutheran  Hos- 
pital Association  of  America.  The  statement  I  am  making  before  this  Subcom- 
mittee has  been  researched,  prepared,  and  written  by  Mr.  Erickson  in  my  behalf. 

Mr.  Erickson  is  recognized  by  his  peers  and  professionals  in  the  health  care 
field  as  not  only  an  expert,  but  also  as  having  a  great  deal  of  experience  in  dealing 
with  common  sense  alternatives  to  problems  affecting  the  maintenance  and  oper- 
ation of  small  hospitals  in  rural  areas.  He  is  in  the  process  of  preparing  a  more 
detailed  study  for  me  that  will  be  completed  in  the  near  future  and  he  stands 
ready  to  answer  any  questions  any  member  of  this  Subcommittee  may  have  at 
the  conclusion  of  my  statement. 

My  comments  relate  primarily  to  the  topic  of  Utilization  Review  and  the 
proposed  termination  of  inpatient  routine  nursing  salary  differential.  However, 
I  do  want  to  briefly  mention  other  subjects  regarding  Medicare  policy  and  pro- 
gram implementation  that  also  represent  burdensome  problems  to  our  rural 
hospitals. 

It  is  important  to  stress  the  size  of  the  general  hospitals  in  Kansas  and  in  the 
"Big  First"  District.  In  Kansas,  there  are  152  hospitals — onty  nine  of  these  have 
more  than  200  beds.  The  rest  of  the  152  breakdown  as  follows:  60  hospitals  have 
50  to  199  beds  and  83  have  under  50  beds.  Let  me  stress  that  again:  83,  or  over 
half  of  the  hospitals  in  the  State  of  Kansas,  have  under  50  beds. 

As  I  stated  before,  I  believe  the  First  Congressional  District  is  typical  of  rural 
and  small  town  America.  Nowhere  is  this  more  evident  than  in  the  health  care 
field.  In  the  "Big  First,"  we  have  62  hospitals.  Only  eight  have  more  than  100 
beds,  12  have  50  to  99  beds  and  there  are  42  with  less  than  50  beds.  I  do  not  know 
of  any  other  district  or,  for  that  matter,  other  geographical  jurisdiction  in  this 
country  in  which  we  have  such  a  good  example  of  small  hospitals  with  50  beds  or 
under  serving  rural  communities. 

I  want  to  stress  that  everyone  connected  with  this  rural  health  care  delivery 
system,  the  citizens  these  hospitals  serve,  the  local  community  officials  who  serve 
on  hospital  boards,  the  administrators,  the  doctors,  the  nurses — everyone  in- 
volved— is  very  much  alarmed  about  the  problems  raised  by  the  topics  of  this 
hearing. 

utilization  review 

Utilization  Review  has  already  been  discussed  at  length  today  by  national 
hospital  associations  and  Department  of  Health,  Education  and  Welfare  officials; 
however,  I  feel  a  regulation  so  restrictive  and  potentially  dangerous  needs  com- 
ment as  to  its  effect  on  small  rural  hospitals. 

These  regulations  have  been  challenged  and  struck  down  in  court.  And,  it  is 
our  understanding  Secretary  Weinberger  will  announce  changes  in  the  Utilization 
Review  regulations  today.  For  the  sake  of  illustration,  however,  let  me  refer  to  the 
regulations  as  they  were  promulgated  November  29,  1974. 


192 


In  Kansas,  there  are  5 1  hospitals  with  three  or  less  physicians  on  the  Medical 
Staff  and  37  of  these  "three  doctor  or  less"  hospitals  are  in  my  District.  The  pre- 
liminary definition  circulated  by  HEW  stating  any  physician  "professionally  in- 
volved in"  the  patients'  care  could  not  serve  in  a  utilization  review  capacity 
simply  makes  compliance  impossible.  In  our  country,  physicians  cover  each  other 
for  time  off  on  a  reciprocal  basis  almost  daily.  This  would  eliminate  them  from  the 
review  process.  Hopefully,  this  definition  has  been  or  will  be  changed.  We  believe 
a  more  workable  proposal  would  restrict  only  the  attending  physician  from  serving 
on  the  review.  In  our  rural  hospitals,  it  is  the  physician  who  admits  the  patient 
that  sets  the  plan  of  care,  not  the  physician  who  covers  for  time  off. 

It  is  important  to  stress  that  in  a  rural  hospital  with  a  small  number  of  physi- 
cians, the  added  and  distasteful  task  of  questioning  of  a  colleague's  judgment  on  a 
daily  basis  would  lead  to  an  impossible  situation  from  a  professional  standpoint 
and  aggravate  the  already  critical  shortage  of  primary  care  physicians  in  my 
District  and  throughout  our  rural  areas.  Communities  in  my  District  now  actually 
recruit  doctors  much  in  the  same  fashion  as  professional  athletic  teams  recruit 
for  blue  chip  athletes.  A  number  of  doctors  in  my  District  have  stated  flatly  that 
rather  than  questioning  a  colleague's  judgment  on  a  daily  basis,  they  would  leave 
their  practice. 

We  further  believe  the  same  rules  on  utilization  review  should  not  be  applied  to 
all  hospitals  regardless  of  size  because  of  the  workload  of  admission  review  would 
be  unreasonable  for  the  small  hospital  medical  staff. 

I  want  to  stress  Kansas  hospitals,  for  a  number  of  years,  have  performed 
retrospective  review  and  it  has  been  an  effective  program.  The  Kansas  Hospital 
Association  has  stated,  "looking  at  questionable  cases  in  retrospect  gives  all 
concerned  time  to  make  better  judgments.  A  physician  whose  pattern  of  admissions 
is  questionable  can  be  warned  and  eventually  placed  on  a  pre-admission  approval 
basis.  The  main  value  of  utilization  review  is  the  exposure  it  gives  to  each  doctor's 
practice.  In  my  opinion,  more  effective  results  can  be  achieved  by  preventing 
patterns  of  faulty  admission  than  by  challenging  admission  on  a  case-by-case 
basis."  I  strongly  recommend  study  be  given  to  using  this  type  of  program  for 
rural  hospitals. 

Let  me  simpry  conclude  by  saying  we  are  hopeful  those  in  charge  of  implement- 
ing utilization  review  regulations  can  grasp  the  difficulty  of  a  one  doctor  hospital 
setting  up  a  utilization  review  committee  of  two  or  more  doctors. 

TERMINATION  OF  INPATIENT  ROUTINE  NURSING  SALARY  COST  DIFFERENTIAL 

We  believe  strongly  that  the  &%%  nursing  salary  cost  differential  should  be 
retained.  In  this  regard,  I  am  pleased  to  be  a  co-sponsor  of  legislation  introduced 
by  Congressman  Mark  Hannaford  of  California  that  would  require  continued 
application  of  the  nursing  salary  cost  differential.  As  in  the  case  of  the  utilization 
review  issue,  various  groups  and  associations  have  filed  a  law  suit  seeking  injunc- 
tive relief  from  this  decision.  I  am  supportive  of  this  action. 

The  Kansas  Hospital  Association  has  estimated  the  impact  as  a  result  of  the 
loss  of  the  nursing  salary  cost  differential  in  Kansas  would  be  somewhere  between 
$2.1  and  $2.4  million.  In  effect,  HEW  is  telling  rural  hospitals  that  private 
patients  must  pay  more  or  that  additional  local  taxes  must  be  levied.  We  do  not 
consider  cutting  back  the  level  of  nursing  care  to  our  senior  citizens  a  viable 
alternative. 

The  assumption,  that  the  addition  of  patients  under  65  means  that  Medicare 
is  no  longer  a  program  solely  for  the  aged  and  therefore  the  differential  is  not 
justified,  cannot  be  substantiated  upon  study  of  the  situation  in  my  District.  In 
Kansas,  the  under  age  65  Medicare  beneficiaries  are  less  than  two  percent.  The 
elimination  of  this  differential  will  cause  the  hospitals  in  Kansas  to  force  private 
paying  patients  and  other  third  parties  to  subsidize  Medicare. 

In  my  District,  many  of  the  small  hospitals  serve  a  population  which  is  almost 
20  percent  over  age  65.  This  factor  is  most  important  to  our  hospitals  in  that  more 
than  50  percent  of  their  total  service  is  provided  to  those  on  Medicare. 

LIMITS  ON  HOSPITAL  GENERAL  ROUTINE  SERVICE  COSTS 

It  is  our  opinion  that  although  this  reduction  from  the  90th  percentile  to  the 
80th  percentile  will  affect  only  a  few  hospitals  in  Kansas,  it  is  still  a  change  which 
must  be  carefully  weighed.  If  HEW  should  in  the  future  propose  to  further  decrease 
this  limitation,  our  hospitals  could  be  forced  to  lower  the  quality  of  care  for  our 
senior  citizens. 
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SEPARATE  REQUIREMENTS  FOR  MORE  THAN  ONE  TYPE  OF  CARE 

Twenty  hospitals  in  my  District  provide  not  only  acute  care,  but  also  long-term 
care  for  their  communities  in  the  same  facility.  This  obviously  saves  a  great  deal 
of  money  because  of  non-duplication  of  construction  and  services.  These  long-term 
care  units  are  providing,  in  most  of  these  communities,  the  only  skilled  nursing 
home  care  available  and  service  primarily  the  aged.  In  fact,  the  average  age  of 
the  residents  is  over  80  years. 

Mr.  Chairman,  the  problem  is  that  the  Medicare  law  does  not  give  these 
hospitals  a  fair  reimbursement  due  to  the  requirements  for  allocating  costs  in  the 
areas  of  shared  services.  In  fact,  these  hospitals  would  be  better  off  financially  if 
they  would  just  close  all  of  the  long-term  care  units  and  ask  the  aged  residents 
to  move  elsewhere.  But,  because  they  are  community  hospitals,  they  will  continue 
the  service  as  long  as  the  community  can  afford  it.  I  believe  we  need  legislation  to 
correct  this  very  serious  inequity. 

LIFE  SAFETY  CODE  PROBLEMS 

Generally  speaking,  HEW,  through  the  Kansas  State  Fire  Marshall's  Office* 
is  enforcing  safety  standards  for  dual  care  hospitals  and,  of  course,  nursing  homes- 
Time  and  again,  local  hospital  boards  are  "made  an  offer  they  cannot  refuse" — 
either  equip  the  hospital  with  costly  and  hard  to  obtain  safety  systems,  regardless 
of  existing  safeguards  termed  by  local  officials  and  the  community  as  adequate, 
or  face  the  loss  of  Medicare  certification. 

Virtually  no  one  would  oppose  reasonable  safeguards  or  the  need  for  enforce- 
ment of  reasonable  safeguards  to  protect  patients  and  residents  of  nursing  homes. 
However,  in  one  county  in  my  District,  the  local  hospital  board  had  no  alternative 
but  to  make  at  least  $15,000  worth  of  improvements  to  a  building  that  will  be 
vacated  in  a  period  of  a  few  short  months,  in  that  a  new  hospital  is  currently 
being  constructed.  I  might  add  the  original  price  tag  was  closer  to  $60,000.  In 
this  regard,  the  Kansas  Hospital  Association  estimated  the  difference  between  the 
cost  of  original  safety  mandates  by  HEW  for  approximately  12  hospitals  in  Kansas 
and  what  was  eventually  agreed  upon  as  a  result  of  negotiation  between  HEW 
officials,  the  State  Fire  Marshall's  Office,  and  local  community  representatives 
was  close  to  a  million  dollars  over  the  period  of  about  one  year. 

I  want  to  stress  to  my  colleagues  that  represents  almost  $1  million  that  would 
have  come  from  the  pockets  of  patients  and  taxpayers  for  safety  improvements 
that  were  later  deemed  not  necessary.  I  find  this  practice  and  policy  incredible. 
I  make  that  statement  knowing  we  must  always  be  in  a  position  of  taking  every 
precaution  to  protect  the  lives  of  patients  and  residents  of  nursing  homes  and 
hospitals. 

PAPERWORK,  ACCOUNTING,   AND  AUDITING  REQUIREMENTS  FOR  SMALL  HOSPITALS 

It  costs  small,  "three  doctor  or  less,"  hospitals  a  minimum  of  $o,000  a  year 
just  to  complete  all  of  the  various  forms  and  paperwork  connected  with  the 
Medicare  program. 

This  estimate  was  based  upon  information  received  from  a  small  one  doctor 
hospital  in  my  District.  Given  this  figure,  the  total  cost  each  year  for  small 
hospitals  alone  to  keep  up  with  Medicare  program  paperwork  totals  at  least  a 
half  million  dollars  in  Kansas.  We  made  no  effort  to  try  and  compute  the  costs 
for  hospitals  with  larger  medical  staffs,  but  it  is  clear  the  statewide  costs  run  into 
the  millions  of  dollars. 

In  writing  to  a  national  senior  citizens  organization  for  assistance  regarding  the 
problems  involved  with  utilization  review  regulations,  a  hospital  volunteer  in  one 
of  our  small  communities  received  a  reply  that  the  UR  regs  were  intended  to  cut 
costs  for  senior  citizens,  that  the  local  hospital  should  have  no  trouble  in  hiring 
and  paying  for  a  patient  review  coordinator,  and  designating  a  committee  of  doc- 
tors to  review  admissions  on  a  daily  basis. 

Mr.  Chairman,  we  do  not  have  the  bookkeepers,  the  accountants,  or  the  coordi- 
nators or  whatever  you  want  to  label  these  folks  or  the  funds  to  hire  them.  In 
the  "what  we  don't  have  department,"  our  primary  need  is  doctors.  In  the  "what 
we  don't  need  department,"  is  the  continuing  deluge  of  paperwork  and  forms. 

POLICY  INPUT 

The  quantity,  rapidity,  and  complexity  of  Medicare  regulations  now  being 
issued  by  HEW  is  simpty  overwhelming  our  rural  hospitals.  It  is  our  judgment 
that  because  of  the  problems  involved,  little,  if  any,  input  is  being  received  from 
the  rural  hospital  sector  prior  to  policy  recommendations  being  made. 
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Mr.  Chairman,  if  this  trend  continues  without  any  consideration  for  flexibility 
within  Medicare  program  policy,  health  care  to  thousands  of  rural  citizens  will  be 
jeopardized. 

Current  utilization  review  regulations  endanger  the  future  of  51  Kansas  hos- 
pitals with  three  or  less  physicians  and  pose  serious  problems  for  all  Kansas 
hospitals. 

The  termination  of  the  nursing  salary  cost  differential  would  result  in  a  loss  to 
Kansas  hospitals  totaling  an  estimated  $2.4  million;  forcing  rural  hospitals  to  meet 
that  cost  by  raising  patient  fees  or  increasing  local  taxes  if  the  current  level  of 
nursing  care  to  senior  citizens  is  to  be  continued. 

Medicare  paperwork  requirements  in  Kansas  hospitals  are  running  into  millions 
of  dollars.  Utilization  review  requirements  that  doctors  must  review  a  colleague's 
judgment  on  a  daily  basis  has  already  led  to  threats  by  rural  doctors  to  leave 
their  practice. 

The  estimated  cost  for  safety  improvements  later  deemed  unnecessary  for 
Kansas  hospitals  inspected  to  meet  Life  Safety  Code  requirements  totaled  almost 
$1  million  last  year. 

I  submit  to  you  this  is  a  bureaucratic  nightmare.  I  am  confident  administrative 
changes  will  be  forthcoming  and  if  not  legislative  proposals  may  be  able  to  pro- 
vide some  relief.  In  addition,  I  want  to  stress  we  do  have  folks  in  our  regional 
HEW  office  in  Kansas  City  who  are  familiar  with  our  special  problems  in  rural 
areas.  Deadlines  are  extended,  appeals  are  granted,  and  we  do  muddle  through 
this  overwhelming  amount  of  Federal  bureaucracy. 

However,  the  point  should  be  made  that  much  of  this  effort  and  cost  is  totally 
unnecessary  and  it  is  clearly  jeopardizing  the  inadequate  health  care  delivery  sys- 
tem we  now  have  and  are  desperately  trying  to  protect  in  our  rural  areas. 

There  are  other  concerns  which  I  shall  not  mention  at  this  time,  but  I  am  hope- 
ful this  Subcommittee  will  continue  to  examine  the  Medicare  policy  in  light  of 
Congressional  intent  and  in  view  of  what  is  happening  in  our  rural  areas  as  a 
practical  result  of  current  implementation  of  the  Medicare  program.  In  this  re- 
gard, I  do  not  think  it  was  the  intent  of  Congress  for  HEW  to  use  the  Medicare 
program  as  a  club  to  enforce  regulations  that  may  well  regulate  us  right  out  of 
the  rural  health  care  business. 

Mr.  Rostenkowski.  Are  there  any  questions? 

Thank  you  for  a  good  statement.  We  appreciate  your  concern 
and  your  testimon}^. 

Mr.  Sebelius.  Mr.  Erickson  will  be  available  to  the  committee 
at  any  time  you  want  to  discuss  rural  problems. 

Mr.  Rostenkowski.  Mr.  Mark  Hannaford,  our  colleague  from 
California.  Welcome,  Mark,  to  the  committee.  We  are  looking  for- 
ward to  some  indepth  testimony.  We  know  of  your  concern  with 
legislation  in  the  area,  and  we  look  forward  to  having  you  make 
your  observations. 

STATEMENT  OF  HON.  MARK  W.  HANNAFORD,  A  REPRESENTATIVE 
IN  CONGRESS  FROM  THE  STATE  OF  CALIFORNIA 

Mr.  Hannaford.  Mr.  Chairman,  I  appreciate  this  opportunity, 
particularly  today,  when  your  committee  is  dealing  with  matters 
of  historic  importance  in  the  House.  I  will  not  take  a  great  deal  of 
your  time,  and  I  am  not  sure  how  much  depth  my  testimony  will 
have.  You  had  a  great  deal  of  depth  from  the  experts  in  the  field 
and  the  industry. 

But  I  am  here  to  speak  in  behalf  of  my  bill,  H.R.  7000,  and  I  have 
prepared  a  packet  of  testimony,  including  a  written  statement, 
which  I  shall  not  take  the  time  to  read  in  detail,  but  I  would  like  to 
submit  the  entire  packet  for  the  record.  This  includes  a  copy  of  the  bill, 
a  copy  of  the  180,  at  the  last  count,  cosponsors  from  almost  every 
State  in  the  Nation  and  from  both  parties,  a  number  of  whom  are 
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on  your  committee  and  your  subcommittee;  a  letter  that  I  wrote  to 
Secretary  Weinberger,  asking  him  to  recant  his  sins,  and  previous 
statements  that  I  have  made  for  the  record,  and  so  I  will  just  comment 
very  briefly  beyond  that. 

We  have  on  your  subcommittee  Mr.  Gorman  and  Mrs.  Keys  as 
cosponsors  of  this  legislation.  We  have  the  ranking  minority  member, 
Mr.  John  Duncan,  also  a  cosponsor,  and  we  have  Mr.  Tim  Lee  Carter 
of  the  International  and  Foreign  Commerce  Subcommittee  on 
Health — all  cosponsoring  the  legislation. 

So  this  is  an  impressive  pedigree  for  the  bill,  I  think,  Mr.  Chairman. 
You  have  had  previous  testimony  from  people  from  the  industry. 
I  understand  that  was  this  morning,  and  that  it  gave  you  some  of 
the  statistics  as  to  what  the  actual  cost  of  this  differential  is.  We 
would  hope  the  Secretary  would  negotiate  if  he  is  going  to  make  a 
change.  I  suspect  that  he  would  not  like  to  negotiate  because  such 
negotiations  would  probably  result  in  an  increased  differential  if  we 
were  to  actually  examine  the  costs  of  this  differential. 

I  point  out  in  my  statement  that  Senator  Church  on  Monday  intro- 
duced an  identical  piece  of  legislation  in  the  other  House  and  he  also 
is  seeking  cosponsors  of  his  bill. 

I  have  received  endorsements  from  groups,  and  particularly  hos- 
pitals, from  all  around  the  country.  I  am  particularly  interested  in 
the  hospitals  in  my  district.  The  Long  Beach  Memorial  Hospital  esti- 
mates that  the  cost  to  them,  which  they  would  have  to  shift  to  other 
patients,  is  $100,000  a  year.  The  Los  Angeles  County  Hospital  system 
estimated  the  cost  to  them  to  be  $250,000  per  year. 

Now,  to  shift  the  costs  of  medical  care  for  our  senior  citizens  to 
other  hospital  users  seems  to  me  to  be  a  remarkable  means  of  taxa- 
tion to  pay  for  medical  care. 

But  that  is  the  only  alternative  to  reducing  the  quality  of  the  health 
care  services  for  our  senior  citizens. 

So  I  will  not  take  more  time,  Mr.  Chairman.  I  want  to  thank  you 
and  the  colleagues  who  have  torn  themselves  away  from  the  floor, 
and  I  want  to  get  back  over  and  listen  to  some  of  that  very  important 
debate  on  the  floor  that  your  committee  is  handling  there. 

I  would  submit  to  any  questions,  or  my  staff  would  be  available 
for  questions  at  a  later  time. 

[The  prepared  statement  and  attachments  follow:] 

Statement  of  Hon.  Mark  W.  Hannaford,  a  Representative  in  Congress 
From  the  State  of  California 

H.R.  7000,  and  the  identical  companion  bills,  H.R.  7430,  H.R.  7431,  H.R. 
7657,  H.R.  7658,  H.R.  7659,  H.R.  7660,  H.R.  7661,  H.R.  7694,  H.R.  7737, 
and  H.R.  7738— To  amend  Title  XVIII  of  the  Social  Security  Act  to  require  the 
continued  application  of  the  nursing  salary  cost  differential  which  is  presently 
allowed  in  determining  the  reasonable  cost  of  inpatient  nursing  care  for  purposes 
of  reimbursement  to  providers  under  the  Medicare  program. 

Mr.  Chairman,  Members  of  the  Committee,  I  want  to  express  my  deep  apprecia- 
tion to  you  for  the  opportunity  to  appear  before  your  Committee  in  support  of 
my  bill,  H.R.  7000,  and  the  several  identical  companion  bills  which  have  been 
introduced  by  more  than  170  members  of  the  House  of  Representatives,  and 
which  are  now  pending  before  your  Committee. 

The  broad,  bi-partisan  sponsorship  of  this  legislation  includes  over  one-third 
of  the  total  membership  of  the  House — the  largest  number  of  sponsors  of  any 
bill  introduced  in  the  94th  Congress. 
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At  this  point,  Mr.  Chairman,  I  would  like  to  include  a  copy  of  H.R.  7000  as 
well  as  a  complete  list  of  the  co-sponsors: 

[H.R.  7000,  94th  Cong.,  1st  sess.] 

A  BILL  To  amend  title  XVIII  of  the  Social  Security  Act  to  require  the  continued  application  of  the  nursing 
salary  cost  differential  which  is  presently  allowed  in  determining  the  reasonable  cost  of  inpatient  nursing 
care  for  purposes  of  reimbursement  to  providers  under  the  medicare  program 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  last  sentence  of  section  1861  (v)(l)  (A) 
of  the  Social  Security  Act  is  amended  by  striking  out  "and  (ii)""  and  inserting  in 
lieu  thereof  the  following:  "(ii)  provide  in  any  event  for  the  allowance  of  an 
inpatient  routine  nursing  salary  cost  differential  of  at  least  8>2  per  centum,  as  a 
reimbursable  cost  of  inpatient  nursing  care,  in  recognition  of  the  above-average 
cost  of  furnishing  such  care  to  aged  patients,  and  (iii)". 

June   11,   1975 — Congressional  Co-Sponsors  of  H.R.  7000, 
by  Representative  Mark  W.  Hannaford  (D-Calif.) 


Abdnor,  James,  South  Dakota 

Abzug,  Bella,  New  York 

Addabbo,  Joseph,  New  York 

Ambro,  Jerome,  New  York 

Anderson,  Glenn,  California 

Andrews,  Mark,  North  Dakota 

Ashbrook,  John,  Ohio 

Badillo,  Herman,  New  York 

Baldus,  Alvin,  Wisconsin 

Barrett,  William,  Pennsylvania 

Baucus,  Max,  Minnesota 

Beard,  Robin,  Tennessee 

Bedell,  Berkely,  Iowa 

Bergland,  Bob,  Minnesota 

Bevill,  Tom,  Alabama 

Bingham,  Jonathan,  New  York 

Blanchard,  James,  Minnesota 

Blouin,  Michael,  Iowa 

Bowen,  David,  Mississippi 

Breaux,  John,  Louisiana 

Brodhead,  Bill,  Minnesota 

Brown,  George,  California 

Burgener,  Clair,  California 

Burke,  Yvonne,  California 

Burton,  John,  California 

Carney,  Charles,  Ohio 

Carr,  Bob,  Minnesota 

Carter,  Tim  Lee,  Kentucky 

Chappell,  Bill,  Florida 

Chisholm,  Shirley,  New  York 

Clancy,  Don,  Ohio 

Cohen,  William,  Maine 

Conte,  Silvio,  Massachusetts 

Conyers,  John,  Michigan 

Coughlin,  Lawrence,  Pennsylvania 

Corman,  James,  California 

Cornell,  Robert,  Wisconsin 

Daniels,  Dominick,  New  Jersey 

Danielson,  George,  California 

Davis,  Mendel,  South  Carolina 

Derrick,  Butler,  South  Carolina 

Dodd,  Chris,  Connecticut 

Downey,  Thomas,  New  York 

Drinan,  Robert,  Massachusetts 

Duncan,  John,  Tennessee 

Edgar,  Robert,  Pennsylvania 

Edwards,  Jack,  Alabama 

Eilberg,  Joshua,  Pennsylvania 

English,  Glenn,  Oklahoma 

Esch,  Marvin,  Michigan 

Fauntroy,  Walter,  District  of  Columbia 


Findley,  Paul,  Illinois 
Fisher,  Joseph,  Virginia 
Florio,  James,  New  Jersey 
Ford,  Harold,  Tennessee 
Ford,  William,  Michigan 
Fithian,  Floyd,  Indiana 
Fulton,  Richard,  Tennessee 
Gaydos,  Joseph,  Pennsylvania 
Gilman,  Ben,  New  York 
Gonzalez,  Henry,  Texas 
Hall,  Tim  L.,  Illinois 
Hannaford,  Mark,  California 
Hansen,  George,  Indiana 
Harkin,  Tom,  Iowa 
Harrington,  Michael,  Massachusetts 
Harris,  Herb,  Virginia 
Harsha,  William,  Ohio 
Hayes,  Phil,  Indiana 
Hechler,  Ken,  West  Virginia 
Hefner,  Bill,  North  Carolina 
Helstoski,  Henry,  New  Jersey 
Hicks,  Floyd,  Washington 
Hightower,  Jack,  Texas 
Holland,  Kenneth,  South  Carolina 
Howard,  James,  New  Jersey 
Howe,  Allan,  Utah 
Hubbard,  Carroll,  Kentucky 
Hughes,  Bill,  New  Jersey 
Jenrette,  John,  South  Carolina 
Jones,  Ed,  Tennessee 
Keys,  Martha,  Kansas 
Koch,  Edward,  New  York 
Kindness,  Thomas,  Ohio 
Krebs,  John,  California 
LaFalce,  John,  New  York 
Levitas,  Elliott,  Georgia 
Lloyd,  Jim,  California 
Lloyd,  Marilyn,  Tennessee 
Long,  Gillis,  Louisiana 
McCormack,  Mike,  Washington 
McEwen,  Robert,  New  York 
McHugh,  Matthew,  New  York 
McKinney,  Stewart,  Connecticut 
Macdonald,  Torbert,  Massachusetts 
Mann,  James,  South  Carolina 
Matsunaga,  Spark,  Hawaii 
Melcher,  John,  Montana 
Meyner,  Helen,  New  Jersey 
Miller,  George,  California 
Mineta,  Norman,  California 
Mink,  Patsy,  Hawaii 
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June  11,  1975 — Congeessional  Co-Sponsoes  op  H.R.  7000,  by 
Representative  Mark  W.  Hannafoed  (D-Calif.) — Continued 


Mitchell,  Donald,  New  York 
Mitchell,  Parren,  Maryland 
Moakley,  Joe,  Massachusetts 
Mollohan,  Robert,  West  Virginia 
Mottl,  Ron,  Ohio 
Murphy,  John,  New  York 
Neal,  Stephen,  North  Carolina 
Nedzi,  Lucien,  Michigan 
Nix,  Robert,  Pennsylvania 
Nowak,  Henry,  New  York 
Oberstar,  James,  Minnesota 
Young,  Bill,  Florida 
Zeferetti,  Leo,  New  York 
O'Neill,  Thomas,  Massachusetts 
Ottinger,  Richard,  New  York 
Patman,  Wright,  Texas 
Patterson,  Jerry,  California 
Pattison,  Edward,  New  York 
Pepper,  Claude,  Florida 
Perkins,  Carl,  Kentucky 
Pickle,  J.  J.,  Texas 
Pressler,  Larry,  South  Dakota 
Pritchard,  Joel,  Washington 
R  angel,  Charles,  New  York 
Rees,  Tom,  California 
Reuss,  Henry,  Wisconsin 
Richmond,  Frederick,  New  York 
Riegle,  Donald,  Michigan 
Rinaldo,  Matthew,  New  Jersey 
Risenhoover,  Ted,  Oklahoma 
Rodino,  Peter,  New  Jersey 
Roe,  Robert,  New  Jersey 
Rooney,  Fred,  Pennsylvania 
Rose,  Charles,  North  Carolina 
Rosenthal,  Ben,  New  York 
Roush,  J.  Edward,  Indiana 


Runnels,  Harold,  New  Mexico 
Russo,  Martin,  Illinois 
Santini,  Jim,  Nevada 
Sarasin,  Ron,  Connecticut 
Sarbanes,  Paul,  Maryland 
Scheuer,  James,  New  York 
Sebelius,  Keith,  Kansas 
Sharp,  Phil,  Indiana 
Shiple3T,  George,  Illinois 
Shriver,  Garner,  Kansas 
Simon,  Paul,  Illinois 
Sisk,  B.  F.,  California 
Slack,  John,  West  Virginia 
Solarz,  Stephen,  New  York 
Spellman,  Gladys,  Maryland 
Stark,  Fortney,  California 
Stephens,  Robert,  Georgia 
Symington,  James,  Missouri 
Thompson,  Frank,  New  Jersey 
Thone,  Charles,  Nebraska 
Traxler,  Bob,  Michigan 
Tsongas,  Paul,  Massachusetts 
Udall,  Mo,  Arizona 
Vander  Veen,  Richard,  Michigan 
Vigorito,  Joseph,  Pennsylvania 
Wampler,  William,  Virginia 
Weaver,  Jim,  Oregon 
White,  Richard,  Texas 
Wilson,  Charles,  California 
Wilson,  Charles,  Texas 
Winn,  Larry,  Kansas 
Wirth,  Tim,  Colorado 
Wolff,  Lester,  New  York 
Won  Pat,  Antonio,  Guam 
Yates,  Sidney,  Illinois 
Yatron,  Gus,  Pennsvlvania 


This  legislation  would  require  the  Social  Security  Administration  to  provide 
"for  all  allowance  of  an  inpatient  routine  nursing  salary  cost  differential  of  at 
least  8%  per  centum,  as  a  reimbursable  cost  of  inpatient  nursing  care,  in  recognition 
of  the  above  average  cost  of  furnishing  such  care  to  aged  patients." 

I  am  happy  to  report  to  the  Committee  that  on  June  10  Senator  Frank  Church, 
Chairman  of  the  Senate  Special  Committee  on  Aging,  introduced  S.  1906,  an 
identical  companion  bill  to  H.R.  7000.  Senator  Church  has  indicated  that  he 
will  also  be  seeking  a  wide  bi-partisan  co-sponsorship  of  S.  1906  among  his  col- 
leagues in  the  Senate. 

Mr.  Chairman,  I  was  deeply  concerned  to  learn  that  the  Social  Security  Adminis- 
tration proposes  to  eliminate  the  nursing  differential  factor  in  providing  quality 
care  for  the  nation's  senior  citizens.  In  my  own  34th  Congressional  District  in 
California  we  have  nearly  44,000  citizens  of  retirement  age  who  depend  on  our 
federal  Medicare  program  to  meet  their  essential  health  needs.  Nationally,  there 
are  more  than  21  million  elderly  Americans  who  will  be  adversely  affected  by 
SSA's  proposed  action. 

In  view  of  the  broad  cross-section  of  support  for  H.R.  7000  and  the  clear 
evidence  of  Congressional  intent  to  continue  the  nursing  cost  differential  in 
providing  vital  hospital  care  for  America's  elderly  Medicare  patients,  I  have 
written  to  HEW  Secretary  Casper  Weinberger  strongly  urging  him  to  withdraw 
the  regulations  published  in  the  May  23  Federal  Register  to  terminate  the  nursing 
differential  as  of  July  1. 

The  effect  of  the  loss  of  this  differential  for  Medicare  patients  will  be  either 
to  reduce  hospital  nursing  care  for  senior  citizens,  which  is  totally  unacceptable, 
or  more  likely,  to  cause  other  hospital  users  to  make  up  the  deficit  by  still  higher 
charges. 
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In  my  letter  to  the  Secretary,  I  suggested  that  if  the  Department  believes  a 
change  in  the  nursing  differential  is  warranted,  they  should  undertake  further 
studies  "to  ascertain  what  variations  and  differentials  should  be  established" 
in  the  future  and  "to  obtain  other  pertinent  data  on  nursing  care  costs"  in  order 
to  assess  the  continued  appropriateness  of  the  8}4  percent  factor.  I  further  reminded 
Secretary  Weinberger  that  when  the  nursing  cost  differential  was  first  adopted, 
SSA  stipulated  that  such  studies  would  be  a  condition  precedent  to  any  modifi- 
cations of  the  differentials. 

At  this  point,  Mr.  Chairman,  I  would  like  to  include  for  the  record  a  copy  of 
my  June  5  letter  to  HEW  Secretary  Weinberger: 

Congress  of  the  United  States, 

House  op  Representatives, 
Washington,  D.C.,  June  5,  1975. 

Hon.  Caspar  W.  Weinberger, 

Secretary,  Department  of  Health,  Education  and  Welfare, 
Washington,  D.C. 

Dear  Mr.  Secretary:  I  have  today  introduced  companion  measures  to  my 
bill,  H.R.  7000,  to  amend  Medicare  Title  XVIII  of  the  Social  Security  Act  to 
provide  "for  the  allowance  of  an  inpatient  routine  nursing  salary  cost  differential 
of  at  least  8>2  per  centum,  as  a  re-imbursable  cost  of  inpatient  nursing  care,  in 
recognition  of  the  above-average  cost  of  furnishing  such  care  to  aged  patients." 

Since  my  original  introduction  of  H.R.  7000  on  May  14,  a  bipartisan  group  of 
more  than  150  Members  of  the  House  of  Representatives  (over  }£  of  the  total 
membership  of  the  House)  have  now  joined  me  in  co-sponsoring  this  legislation. 

In  view  of  this  wide,  cross  section  of  support  and  clear  evidence  of  Congressional 
intent  for  continuation  of  the  nursing  cost  differential  in  providing  vital  hospital 
care  for  America's  elderly  Medicare  patients,  I  would  strongly  urge  you  to  with- 
draw the  regulations  you  published  in  the  May  23  Federal  Register  to  terminate 
the  nursing  differential  as  of  July  1. 

The  effect  of  the  loss  of  this  differential  for  Medicare  patients  willbe  either  to 
reduce  hospital  nursing  care  for  senior  citizens,  which  is  totally  unacceptable,  or 
more  likely,  to  cause  other  hospital  users  to  make  up  the  deficit  by  still  higher 
hospital  charges. 

If  you  believe  that  a  change  of  some  kind  is  warranted  in  the  Medicare  nursing 
differential,  it  would  seem  to  me  that  the  only  equitable  thing  for  you  to  do  would 
be  to  undertake  further  studies  "to  ascertain  what  variations  in  differentials 
should  be  established"  in  the  future  and  "to  obtain  other  pertinent  data  on 
nursing  care  costs"  in  order  to  assess  the  continued  appropriateness  of  the  8J4 
percent  factor. 

When  the  nursing  care  differential  was  first  adopted,  you  will  recall,  the  Social 
Security  Administration  stipulated  that  such  studies  would  be  a  condition  prece- 
dent to  any  modifications  of  the  differential. 

In  the  meantime,  in  consideration  of  the  substantial  Congressional  opposition 
to  your  inequitable,  and,  in  my  opinion,  probably  unlawful  proposed  action,  I 
would  again  strongly  urge  you  to  withdraw  the  regulations  vou  published  on  May 
23. 

Sincerely, 

Mark  W.  Hannaford, 

Member  of  Congress. 

Mr.  Chairman,  on  Tuesday,  June  10,  I  had  the  privilege  of  addressing  the 
Second  National  Legislative  Conference  of  the  National  Council  of  Senior  Citizens 
meeting  here  in  Washington.  I  noticed  in  the  special  Legislative  Conference 
supplement  of  the  "Senior  Citizen  News"  the  statement  "until  a  national  health 
security  system  can  be  fully  operational,  we  urge  Congress  to  resist  all  efforts  to 
cut  back  on  benefits  under  Medicare  and  Medicaid." 

I  regret  to  state  that  the  present  Administration,  in  attempting  to  cut  out  the 
nursing  cost  differential,  is  trying  to  do  just  that. 

You  will  recall  earlier  this  year  they  tried  to  cut  back  on  the  scheduled  social 
security  benefit  cost-of-living  increase  by  proposing  an  arbitrary  five  percent 
ceiling.  As  you  know,  the  Congress  last  month  adopted  House  Concurrent  Resolu- 
tion 218,  the  budget  resolution,  removing  the  Administration's  inequitable  five 
percent  cap  on  the  social  security  increase. 

In  the  nursing  differential  situation  we  are  confronted  with  today,  as  in  the 
Administration's  effort  earlier  this  year  to  impose  an  across-the-board  ceiling  on 
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social  security  benefit  increases,  the  current  attempt  to  cut  out  the  nursing  dif- 
ferential for  Medicare  hospital  patients  in  a  bold-faced  effort  to  reduce  the  budget 
(in  this  case  by  some  $120  million)  regarless  of  the  harmful  and  inequitable  conse- 
quences such  a  budget  cut  would  have  on  the  delivery  of  urgently  needed  health 
care  services  for  America's  senior  citizens. 
We  can  not  allow  this  to  happen. 

According  to  Mr.  Millard  J.  Hines,  a  prominent  business  and  civic  leader  in 
Southern  California  for  many  years,  and  a  member  of  the  Board  of  Trustees  of 
Long  Beach  Memorial  Hospital,  the  proposed  nursing  differential  termination 
would  cost  that  hospital  $100  thousand  this  year  alone.  And  the  Board  of  Super- 
visors of  Los  Angeles  County  estimate  that  the  County  Department  of  Health 
Services  would  lose  as  much  as  $250  thousand  per  year  in  revenue  if  SSA  proceeds 
with  their  plans  to  eliminate  the  nursing  salary  differential. 

It  seems  to  me,  Mr.  Chairman,  that  we  in  the  Congress  have  an  obligation  to 
assure  that  this  Congressional-mandated  federal  health  care  program  for  older 
Americans  continues  to  maintain  the  very  highest  standards  of  quality  care  for 
our  senior  citizens  who  have  worked  and  contributed  to  the  program,  and  who  now 
have  a  right  to  expect  the  best  medical  care  our  nation's  health  delivery  system 
can  offer. 

Instead  of  reducing  the  quality  of  care  in  the  Medicare  program  and  cutting 
out  vital  nursing  services  to  our  elderly  citizens,  the  SSA  should  be  busy  finding 
ways  to  improve  the  quality  and  upgrade  the  standards  of  care  provided  these 
older  Americans. 

If  this  proposed  elimination  of  the  nursing  salary  differential  is  implemented, 
the  additional  cost  to  health  care  institutions  of  providing  the  needed  extra  nurs- 
ing services  will  simply  have  to  be  shifted  to  other  private  patients  receiving  care 
in  the  same  institution. 

This,  however,  would  be  clearly  contrary  to  the  Congressional  mandate  as  ex- 
pressed in  the  Medicare  law,  Public  Law  89-97,  which  states  that  "The  costs  with 
respect  to  individuals  covered  by  the  (Medicare)  insurance  programs  *  *  *  will 
not  be  borne  by  individuals  not  so  covered  *  *  *" 

If  SSA  intends  to  go  through  with  their  proposal,  they  will  be  doing  what 
Congress  has  specifically  prohibited  them  from  doing:  shifting,  according  to 
SSA's  own  estimates,  some  $120  million  of  Medicare  costs  annually  to  non- 
Medicare  patients  or  to  hospitals.  Such  a  proposal  would  be  inequitable,  arbitrary, 
and,  in  my  opinion,  probably  unlawful. 

It  is  certainly  ironic  that  SSA  itself,  in  its  Medicare  regulations  published  in 
1971,  recognized  the  inequity  of  its  present  proposal  when  it  states:  "It  is  appro- 
priate that  the  greater  costs  of  providing  these  (inpatient  routine  nursing  care) 
services,  which  are  attributable  to  caring  for  (Medicare)  beneficiaries  ...  be 
recognized  by  the  program  and  its  reimbursement." 

Mr.  Chairman,  I  hope  that  the  Committee  will  act  favorably  on  my  bill, 
H.R.  7000,  in  order  to  prevent  the  Social  Security  Administration  from  imple- 
menting its  proposed  regulations  of  May  23. 

If  we  are  to  establish  an  equitable  precedent  for  a  future  national  health  in- 
surance program,  it  is  vitally  important  that  we  maintain  the  principle  established 
in  the  original  Medicare  Act  that  the  federal  government  will  cover  the  reasonable 
costs  of  providing  quality  health  care  for  federal  beneficiaries. 

Finally,  Mr.  Chairman,  I  would  like  to  include  in  the  record  of  today's  hearing 
my  floor  statement  printed  in  the  Congressional  Record  on  May  14  when  I  origi- 
nally introduced  H.R.  7000: 

[From  the  Congressional  Record,  Wednesday,  May  14,  1975  Vol.  121,  No.  77] 

America's  21   Million  Elderly   Medicare  Beneficiaries  Deserve  the 
Highest  Quality  Nursing  Care 

(By  Hon.  Mark  W.  Hannaford,  of  California,  in  the  House  of  Representatives, 
Wednesday,  May  14,  1975) 

Mr.  Hannaford.  Mr.  Speaker,  I  have  today  introduced  a  bill,  H.R.  7000,  to 
amend  the  Medicare  Act  to  require  the  Social  Security  Administration — SSA — 
to  continue  to  recognize  the  nursing  cost  differential  which  is  presently  used  in 
determining  the  reasonable  cost  of  providing  nursing  care  for  our  older  Americans. 

I  was  deeply  concerned  to  learn  that  the  SSA  is  proposing  to  eliminate  this 
nursing  differential  factor  in  providing  quality  care  for  the  Nation's  senior  citizens. 

In  my  own  34th  Congressional  District  in  California,  we  have  nearly  44,000  citi- 
zens of  retirement  age  who  depend  on  our  Federal  medicare  program  to  meet  their 
continuing  health  needs. 

54-804  0—75  14 
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It  seems  to  me,  Mr.  Speaker,  that  we  in  the  Congress  have  an  obligation  to 
assure  that  this  congressionally-mandated  Federal  health  care  program  for 
older  Americans  continues  to  maintain  the  very  highest  standards  of  quality 
care  for  our  senior  citizens  who  have  worked  and  contributed  to  the  program 
and  who  now  have  a  right  to  expect  the  best  medical  care  our  Nation's  health 
delivery  system  can  offer. 

Instead  of  reducing  the  quality  of  care  in  the  medicare  program  and  cutting  out 
vital  nursing  services  to  our  elderly  citizens,  the  SSA  should  be  busy  finding 
ways  to  improve  the  quality  and  upgrade  the  standards  of  care  provided  these 
older  Americans. 

If  this  proposed  elimination  of  the  nursing  salary  differential  is  implemented, 
the  additional  cost  to  health  care  institutions  of  providing  the  needed  extra 
nursing  services  will  simply  have  to  be  shifted  to  other  private  patients  receiving 
care  in  the  same  institution. 

This,  however,  would  be  clearly  contrary  to  the  congressional  mandate  as 
expressed  in  the  medicare  law,  Public  Law  89-97,  which  states  that — "The  costs 
with  respect  to  individuals  covered  by  the  (Medicare)  insurance  programs  *  *  * 
will  not  be  borne  by  individuals  not  so  covered  *  *  * 

If  SSA  intends  to  go  through  with  their  proposal,  they  will  be  doing  what 
Congress  has  specifically  prohibited  them  from  doing:  shifting,  according  to 
SSA's  own  estimates,  some  $120  million  of  Medicare  costs  annually  to  non- 
Medicare  patients  or  to  hospitals.  Such  a  proposal  would  be  inequitable,  arbi- 
trary, and,  in  my  opinion,  clearly  unlawful. 

It  is  certainly  ironic  that  SSA  itself,  in  its  Medicare  regulations  published  in 
1971,  recongized  the  inequity  of  its  present  proposal  when  it  stated:  "It  is  ap- 
propriate that  the  greater  costs  of  providing  these  (inpatient  routine  nursing 
care)  services,  which  are  attributable  to  caring  for  (Medicare)  beneficiaries  *  *  * 
be  recognized  by  the  program  and  its  reimbursement." 

A  graphic  example  from  my  own  Congressional  District  in  California  of  some 
of  the  most  serious  adverse  effects  of  SSA's  proposal  to  eliminate  the  medicare 
nursing  cost  differential  has  just  been  brought  to  my  attention. 

It  has  to  do  with  the  Long  Beach  Memorial  Hospital  Medical  Center,  one  of 
the  outstanding  health  care  institutions  in  the  Nation,  which  is  not  only  the 
largest  nongovernmental  hospital  in  California,  but  also  prides  itself  on  having 
rates  lower  than  any  other  community  hospital  in  any  large  city  in  California. 

Mr.  Millard  J.  Hines,  a  prominent  business  and  civic  leader  in  southern 
California  for  many  years,  president  of  Industrial  Paper  Distributors,  Inc.  of 
Long  Beach,  and  a  member  of  the  finance  committee  and  the  board  of  trustees 
of  Long  Beach  Memorial  Hospital,  is  so  deeply  concerned  about  the  harmful 
effect  of  this  SSA  proposal  that  he  has  written  a  letter  to  President  Ford  strongly 
urging  him  to  take  a  personal  interest  in  the  matter  and  asking  that  he  use  his 
authority  to  see  that  this  proposal  is  withdrawn. 

Mr.  Hines  has  taken  the  liberty  of  sharing  his  fine  letter  to  the  President  with 
me,  and  I  would  like  to  include  pertinent  sections  of  the  letter  at  this  point  in 
the  Record: 

"It  is  as  a  private  citizen  and  businessman  that  I  am  writing  this  letter  to 
strongly  protest  the  ill  advised  and  unlawful  proposal  to  eliminate  the  8J>2  percent 
Nursing  Salary  Cost  Differential  for  aged  Medicare  patients. 

"It  is  a  fact  that  the  failure  of  Medicare  and  MediCal  to  pay  just  costs  for 
hospital  care  provided  the  aged  and  indigent  at  Memorial  will  result  in  a  loss  in 
excess  of  $3  million  for  the  current  fiscal  year.  If  this  newly  conceived,  grossly 
unfair,  arbitrary  and  unilaterial  action  is  implemented,  Memorial  will  lose  an- 
other $100,000  this  year. 

"In  a  not-for-profit  hospital  like  Memorial  this  means  that  rates  charged  other 
patients  must  be  increased  once  again.  This  continued  shifting  of  additional 
Medicare  costs  to  the  private  patient  ultimately  will  bankrupt  the  non-profit 
community  hospitals  in  this  nation.  This,  in  turn,  will  result  in  higher  costs  to 
government  and  dangerous  reduction  in  the  quality  of  care  provided  Americans. 

"In  an  inexplainable  act  dating  back  to  1969,  the  Social  Security  Administra- 
tion eliminated  the  2  percent  overall  allowance  for  such  increased  costs  as  inflation 
and  in  its  place  gave  the  hospitals  the  percent  Nursing  Salary  Cost  Differential. 
Because  aged  Medicare  patients  required  above  average  routine  nursing  care, 
research  studies  at  that  time  at  Memorial  showed  that  the  8^  percent  Nursing 
allowance  was  in  fact  substantially  lower  than  the  2  percent  overall  allowance  and 
markedly  lower  than  the  cost  of  providing  additional  routine  nursing  care  for  the 
over  65  patient.  Local  studies  revealed  that  aged  Medicare  patients,  in  fact, 
received  20  percent  more  nursing  care  than  other  patients. 
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"Further,  it  was  made  indelibly  clear  in  1969  that  if  any  change  in  the  8% 
percent  figure  were  considered  that  the  adjustment  would  be  based  upon  further 
research.  This  has  not  been  done.  It  should  be  done.  It  is  appalling  that  govern- 
ment would  attempt  to  eliminate  this  differential  without  so  much  as  a  single 
study  or  other  credible  evidence  showing  that  it  should  be  modified  in  any  fashion. 

"To  be  certain  that  you  would  not  think  that  this  protest  is  coming  from  a 
hospital  that  is  making  excessive  charges,  I  would  like  to  point  out  that  Memorial 
is  not  only  the  largest  non-government  hospital  in  California,  but  in  addition,  has 
rates  lower  than  any  other  community  hospital  in  any  large  city  in  California. 
The  development  of  quality  care  at  low  cost  has  been  possible  because  of  the 
unselfish  dedication  and  generosity  of  the  citizens  of  our  city.  We  think  this  local, 
grass-roots  support  is  the  heart  of  America's  health  care  delivery  program.  We 
strongly  oppose  irresponsible  proposals  such  as  this  because  they  undermine  our 
efforts  and  move  us  closer  and  closer  to  expensive,  low  quality  hospital  care 
This,  I  am  confident,  you  also  oppose." 

Mr.  Speaker,  I  have  also  received  an  excellent  letter  from  Mr.  John  Brewer, 
executive  vice  president  of  the  Hospital  Council  of  Southern  California.  Mr. 
Brewer's  letter  strongly  supports  the  statements  Mr.  Hines  addressed  to  the 
President.  I  would  like  to  include  a  portion  of  Mr.  Brewer's  letter  in  the  Record: 

"Our  250  hospitals  in  the  Hospital  Council  of  Southern  California  are  extremely 
concerned  in  regard  to  the  proposed  deletion  of  the  8H%  nursing  salary  cost 
differential  for  Medicare  patients. 

"In  Public  Law  89-97  (Medicare  Law)  Congress  mandated  that  Medicare 
costs  be  borne  by  the  Medicare  program.  The  termination  of  the  nursing  differen- 
tial violates  this  congressional  intent,  for  it  will  shift  Medicare  program  costs  to 
non-Medicare  patients,  an  amount  SSA  estimates  at  $120  million  per  year.  If 
SSA  enacts  this  proposal,  it  will  force  hospitals  to  increase  their  charges  to  non- 
Medicare  patients  as  their  only  means  of  recovering  their  losses.  We  do  not  think 
this  is  desirable  or  in  the  best  interests  of  hospitals  or  the  public." 

Equally  concerned  with  the  far-reaching  adverse  ramifications  of  the  Social 
Security  Administration's  proposal  are  the  Kaiser  Foundation  Hospitals,  whose 
general  counsel,  Arthur  B.  Rosenfeld,  addressed  a  strong  letter  of  protest  to  the 
Commissioner  of  Social  Security,  from  which  I  quote: 

"Experience  shows  that  elderly  patients  need  more  routine  nursing  care  than 
younger  patients.  A  recent  study  conducted  at  the  Hay  ward,  California  hospital 
of  Kaiser  Foundation  Hospitals  concluded  that  Medicare  beneficaries  require  14 
percent  to  18  percent  more  nursing  care  than  non-Medicare  patients.  There  can 
be  no  question  that  a  differential  is  still  appropriate. 

"The  general  principle  of  reasonable  cost  reimbursement  in  the  Medicare  Pro- 
gram is  that  "the  share  of  the  total  institutional  cost  that  is  borne  by  the  program 
is  related  to  the  care  furished  beneficiaries  so  that  no  part  of  their  cost  would 
need  to  be  borne  by  other  patients."  "Conversely,  costs  attributable  to  other 
patients  of  the  institution  are  not  to  be  borne  by  the  program."  Unless  it  can  be 
shown  that  Medicare  beneficiaries  do  not  need  more  routine  nursing  care  than  other 
patients,  elimination  of  the  routine  nursing  salary  cost  differential  violates  this 
principle.  The  fact  is  that  Medicare  beneficiaries  need  and  receive  proportionally 
more  routine  nursing  care  than  other  patients." 

Mr.  Speaker,  another  outstanding  health  care  leader  in  my  home  State  is  Mr. 
Samuel  J.  Tibbitts,  president  of  the  Lutheran  Hospital  Society  of  southern 
California.  In  his  recent  letter  to  me,  Mr.  Tibbitts  has  well  summarized  the  major 
objections  to  SSA's  proposal  to  terminate  the  nursing  salary  differential  for  elderly 
Medicare  patients: 

"The  nursing  differential  is  required  to  reimburse  our  hospitals  for  the  dis- 
proportionately large  amounts  of  routine  nursing  care  required  by  these  patients. 
To  compensate  for  this  additional  burden  on  our  nursing  staffs,  we  allow  all  our 
hospitals  a  22  percent  additive  to  their  staffing  requirements  in  routine  care  areas 
for  patients  over  65  years  of  age. 

"We  continue  to  recognize  an  even  greater  staffing  burden  as  the  age  level  of 
patients  rises.  Since  1966,  the  number  of  patients  over  age  75  has  increased  con- 
siderably in  our  hospitals. 

"In  summary,  it  is  evident  that  aged  Medicare  patients  constitute  a  real  ad- 
ditional burden  on  the  total  resources  of  our  health  care  institutions,  and  ignorance 
of  that  fact  may  lead  to  the  deterioration  of  the  quality  of  patient  care." 

I  have  also  received  a  letter  from  Mr.  William  M.  Whelan,  executive  vice  presi- 
dent of  the  California  Hospital  Association,  on  this  important  matter.  I  would 
like  to  include  in  the  Congressional  Record  at  this  point  a  portion  of  Mr. 
Whelan's  fine  letter: 
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"There  is  no  question  that  hospitals  will  develop  serious  financial  problems  if  in 
fact  the  differential  is  to  be  eliminated.  Elimination  of  the  differential  will  clearly 
require  California  hospitals  to  shift  costs  to  direct  payers,  impede  their  ability  to 
provide  charity  care,  force  the  elimination  of  vital  community  services  and  could 
bring  financial  insolvency  to  hospitals  that  are  just  now  able  to  break  even. 

"The  nursing  care  differential  is  now  paid  only  where  it  is  required,  in  the  routine 
nursing  care  area  for  Medicare  beneficiaries.  If  Medicare  is  to  function  appropri- 
ately and  in  accordance  with  the  intent  of  the  Medicare  Law,  it  is  only  right 
that  Medicare  continue  to  pay  its  rightful  share  of  hospital  costs  and,  thus,  not 
eliminate  the  nursing  salary  cost  differential." 

In  addition,  Mr.  Speaker,  I  would  like  to  include  in  the  Record  the  very  concise 
and  well-reasoned  letter  of  protest  on  this  subject  written  to  President  Ford  by 
Mr.  John  Alexander  McMahon,  president  of  the  American  Hospital  Association: 

April  21,  1975. 

President  Gerald  R.  Ford, 
The  White  House, 
1600  Pennsylvania  Avenue,  NW. 
Washington.  D.C. 

Dear  Mr.  President:  On  behalf  of  this  country's  hospitals,  and  the  patients 
they  serve,  I  urge  you  to  direct  the  Social  Security  Administration  to  withdraw  its 
proposal  to  terminate  the  nursing  salary  cost  differential  for  aged  Medicare 
patients.  (40  Federal  Register  14934,  April  3,  1975.) 

The  Congress  has  mandated  that  Medicare  costs  are  to  be  borne  by  the  Medicare 
program;  Medicare  costs  are  not  to  be  shifted  to  non-Medicare  patients  or  to 
providers  of  health  care.  The  Medicare  law,  P.L.  89-97,  clearly  states  that  "the 
costs  with  respect  to  individuals  covered  by  the  [Medicare]  insurance  pro- 
grams *  *  *  will  not  be  borne  by  individuals  not  so  covered  *  *  *"  (Section  1861 
(v)(l).  Emphasis  is  mine.) 

By  proposing  to  eliminate  the  nursing  salary  cost  differential  for  aged  Medicare 
patients,  the  Social  Security  Administration  (SSA)  apparently  intends  to  do  what 
Congress  has  expressly  forbidden  it  to  do:  it  proposes  to  shift,  according  to  its 
estimates,  $120  million  of  Medicare  costs  per  year  to  non-Medicare  patients  or  to 
hospitals.  Such  a  step  would  be  inequitable  and  unlawful.  Non-Medicare  patients 
and  the  hospitals  of  this  nation  can  ill  afford  to  assume  the  financial  burden  of  the 
Medicare  program. 

SSA  has  recognized  that  aged  Medicare  patients  require  greater  than  average 
amounts  of  routine  nursing  care.  Indeed,  this  fact  of  hospital  life  has  been  an 
important  feature  of  the  Medicare  program  since  July  1,  1969.  Because  "of  the 
above  average  cost  of  inpatient  routine  nursing  care"  furnished  to  aged  Medicare 
patients,  the  Medicare  regulations  have  provided  an  8%  percent  salary  cost 
differential  on  routine  nursing  provided  to  these  patients.  (See  36  Federal  Register 
12606,  July  2,  1971.)  These  regulations  say: 

"Studies  have  indicated  that  aged  patients  *  *  *  on  the  average,  receive 
inpatient  routine  nursing  care  that  is  more  costly  on  the  average  per  day  basis 
than  the  average  of  the  remainder  of  the  adult  non-maternity  patient  population. 
It  is  appropriate  that  the  greater  costs  of  providing  these  services,  which  are  attributable 
to  caring  for  [Medicare]  beneficiaries  and  which  are  sufficiently  supported  by  studies, 
be  recognized  by  the  program  and  its  reimbursement."  (Emphasis  again  is  mine.) 

What  SSA  acknowledged  in  1971  remains  true  today.  Aged  Medicare  patients 
continue  to  require  disproportionately  large  amounts  for  nursing  care;  they  con- 
tinue to  incur  greater  than  average  routine  nursing  costs.  Yet  SSA  now  proposes  to 
terminate  this  necessary  8J4  percent  nursing  care  differential — without  apparent 
benefit  of  a  single  study  or  a  single  fact  which  justifies  such  action. 

SSA  offers  three  explanations  for  its  proposal  (40  Federal  Register  11934,  April  3, 
1975).  However,  not  one  of  the  explanations  is  relevant,  let  alone  a  justification  of 
the  action  which  SSA  proposes. 

First,  SSA  notes  that  since  1972,  Medicare  benefits  have  been  extended  to 
certain  disabled  persons  and  to  persons  with  end-stage  renal  disease,  beneficiaries 
who  are  not  aged,  and  who  may  not  require  above  average  routine  nursing  care. 
The  Medicare  program  has  been  so  extended.  But  SSA  appears  to  overlook  the 
fact  that  only  care  for  aged  beneficiaries — and  not  these  new  Medicare  benefici- 
aries (save  a  few  materinity  or  pediatric  patients) — qualifies  for  the  nursing  care 
differential.  Moreoever,  these  new  Medicare  beneficiaries  constitute  a  very  small 
portion  of  the  Medicare  population.  There  are  about  21.4  million  aged  Medicare 
beneficiaries,  less  than  1.8  million  disabled  Medicare  beneficiaries  and  only  about 
21,500  end-stage  renal  Medicare  beneficiaries. 
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Second,  SSA  suggests  that  aged  Medicare  patients  now  receive  more  treatment 
in  intensive  care,  coronary  care  and  other  special  care  units,  where  the  higher  unit 
nursing  costs  for  such  patients  are  built  into  the  reimbursement  formula  for  treat- 
ment in  such.  However,  the  existing  regulations  expressly  take  this  into  account: 
no  routine  nursing  care  differential  is  now  paid  for  such  patients.  The  growth  of 
special  care  units  provides  no  justification  to  eliminate  the  routine  nursing  care 
differential  with  respect  to  aged  beneficiaries  who  continue  to  receive  treatment  in 
regular  care  facilities.  Indeed,  the  vast  majority  of  aged  Medicare  beneficiaries 
are  still  treated  in  such  facilities. 

Third,  SSA  claims  that  the  1972  changes  in  Medicare  cost  apportionment 
requirements  somehow  eliminate  the  need  for  the  nursing  care  differential.  To  the 
contrary,  the  1972  changes  in  cost  apportionment — which  require  separate 
calculation  of  routine  cost  and  special  care  unit  cost — assure  that  the  nursing  care 
differential  is  paid  only  for  routine  nursing  care  of  aged  beneficiaries.  This  refined 
application  of  the  differential  is  hardly  a  reason  for  its  elimination.  It  is  an  addi- 
tional compelling  reason  for  its  retention. 

In  short,  the  nursing  care  differential  is  now  paid  only  where  it  is  required,  that 
is,  to  reimburse  hospitals  for  the  disproportionately  large  amounts  of  routine 
nursing  care  required  by  aged  Medicare  beneficiaries.  If  the  Medicare  program 
is  to  function  in  accordance  with  intent  of  Congress  and  the  Medicare  law, 
if  Medicare  is  to  pay  its  rightful  share  of  hospitals  costs,  then  this  differential 
must  be  retained. 

When  the  nursing  care  differential  was  first  adopted,  SSA  proposed  to  undertake 
further  studies  "to  ascertain  what  variations  in  differentials  should  be  established" 
in  the  future  and  "to  obtain  other  pertinent  data  on  nursing  care  costs"  in  order 
to  assess  the  continued  appropriateness  of  the  Sy2  percent  factor.  20  C.F.R. 
§  405.430(c)(1).  SSA  stipulated  that  such  studies  would  be  a  condition  precedent 
to  any  modification  of  the  differential.  To  our  knowledge,  SSA  has  not  conducted 
any  such  studies.  The  American  Hospital  Association  stands  ready  to  cooperate 
with  SSA  in  planning  and  executing  such  studies.  But  AHA  and  its  members 
cannot  accept  elimination  of  the  differential  without  so  much  as  a  single  study 
or  other  credible  evidence  showing  that  it  should  be  modified  in  any  fashion. 

On  behalf  of  the  hospitals  of  the  United  States,  I  respectfully  urge  you,  Mr. 
President,  to  withdraw  this  baseless,  unlawful  proposal.  Because  of  their  interest, 
I  have  taken  the  liberty  of  sharing  this  letter  with  Caspar  W.  Weinberger,  James  B. 
Cardwell  and  James  T.  Lynn. 
Sincerely, 

[s]    John  Alexander  McMahon, 

President. 

Finally,  I  want  to  print  the  full  text  of  my  bill,  H.R.  7000: 

[H.R.  7000] 

A  bill  to  amend  title  XVIII  of  the  Social  Security  Act  to  require  the  continued  application  of  the  nursing 
salary  cost  differential  which  is  presently  allowed  in  determining  the  reasonable  cost  of  inpatient  nursing 
care  for  purposes  of  reimbursement  to  providers  under  the  medicare  program 

Be  it  enacted  by  the  Senate  and  House  of  Representatives  of  the  United  States  of 
America  in  Congress  assembled,  That  the  last  sentence  of  section  1861  (v)  (1)  (A) 
of  the  Social  Security  Act  is  amended  by  striking  out  "and  (ii)"  and  inserting 
in  lieu  thereof  the  following:  "(ii)  provide  in  any  event  for  the  allowance  of  an 
inpatient  routine  nursing  salary  cost  differential  of  at  least  8}^  percent,  as  a 
reimbursable  cost  of  inpatient  nursing  care,  in  recognition  of  the  above-average 
cost  of  furnishing  such  care  to  aged  patients,  and  (iii)". 

Mr.  Rostenkowski.  Thank  you,  Mr.  Hannaford.  I  want  to  thank 
you  personally  on  your  leadership  on  the  legislation  you  introduced. 
We  know  you  are  dedicated  to  this  legislation  and  you  are  working 
very  hard  in  its  behalf. 

Mr.  Crane? 

Mr.  Crane.  No  questions. 

Mr.  Rostenkowski.  Mrs.  Keys? 

Mrs.  Keys.  I  want  to  thank  my  colleagues.  I  particularly  wanted 
to  hear  Mr.  Hannaford's  statement  and  Mr.  Sebelius'  statement. 
I  am  sorry  I  wasn't  here.  I  will  read  them  with  great  care.  Of  course, 
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Mr.  Sebelius  represents  a  district  that  encompasses  57  counties,  and 
he  has  gone  to  great  lengths  to  involve  himself  in  rural  health  care. 

I  will  read  your  statement  carefully  and  expect  to  ask  questions 
of  you  later. 

Mr.  Hannaford.  Thank  you. 

Mr.  Rostenkowski.  Congressman  D' Amours? 

[Congressman  D' Amours  was  unable  to  appear  but  filed  the  follow- 
ing statement  and  attached  letters :] 

Statement  of  Hon.  Norman  E.  D'Amours,  a  Representative  in  Congress 
From  the  State  of  New  Hampshire 

Mr.  Chairman,  members  of  the  Subcommittee,  thank  you  for  giving  me  this 
opportunity  to  speak  here  today. 

I  am  very  concerned  with  the  Social  Security  Administration's  decision  to 
terminate  the  Inpatient  Routine  Nursing  Salary  Cost  Differential  (NSCD). 

As  you  know,  the  NSCD  was  originally  implemented  in  July  1969  on  the  basis 
of  a  study  which  showed,  to  the  satisfaction  of  the  Medicare  authorities,  that  it 
cost  more  to  care  for  Medicare  patients  than  for  non-Medicare  patients.  This 
measure  was  proper  for  it  expressed  the  intent  of  Public  Law  89-97  which  stipu- 
lates that — 

"The  costs  with  respect  to  individuals  covered  by  the  (Medicare)  insurance 
programs  .  .  .  will  not  be  borne  by  individuals  not  so  covered  ..." 

Now,  the  Social  Security  Administration  by  terminating  NSCD  intends  to 
contradict  its  own  information  as  shown  in  earlier  studies,  and  without  basis.  I 
have  written  the  Secretary  of  Health,  Education,  and  Welfare,  the  Honorable 
Casper  W.  Weinberger,  inquiring  as  to  whether  or  not  a  recent  study  had  been 
conducted  indicating  that  termination  of  this  element  of  reimbursement  was  in 
order.  I  further  asked  for  a  detailed  explanation  of  the  reason  for  this  change,  if 
no  recent  study  has  been  conducted.  I  made  this  request  in  a  letter  dispatched 
May  9.  As  of  this  date,  June  12,  I  have  yet  to  receive  a  reply  from  the  Secretary. 

The  effect  of  the  implementation  of  this  new  regulation  will  be  to  reduce 
drastically  Medicare  payments  to  our  New  Hampshire  hospitals.  If,  as  I  believe 
and  past  studies  have  shown,  the  amount  in  question  is  necessary  to  maintain  the 
present  level  of  services  in  our  hospitals  then  the  laws  of  economics  dictate  that 
services  provided  for  the  elderly  will  decline  or  that  the  loss  of  revenue  be  derived 
from  other  sources.  I  am  afraid  the  alternative  source  in  this  situation  would  be 
private  paying  and  commercially  insured  patients,  who  would  be  forced  to  pay 
an  inequitable  share  of  the  hospital  expenses. 

I  have  received  a  letter  from  Mr.  Leslie  A.  Smith,  Executive  Director  of  the 
New  Hampshire  Hospital  Association  pointing  out  the  burden  this  SSA  regulation 
will  have  on  patients  and  hospitals  in  New  Hampshire.  I  would  like  to  include  as 
part  of  my  testimony  Mr.  Smith's  letter,  citing  a  portion  of  it  which  I  feel  is  very 
pertinent  to  the  Subcommittee  at  this  time. 

"In  New  Hampshire  where  hospitals  have  a  cost  based  contract  with  Blue 
Cross,  about  70%  of  hospital  revenue  comes  from  purchasers  who  pay  hospitals 
the  lower  of  costs  or  charges.  That  is,  once  a  hospital's  prices  are  high  enough  to 
cover  the  bare  accounting  costs  allowed  by  Medicare,  Medicaid  and  Blue  Cross, 
only  about  30%  of  hospital  patients  share  in  any  price  increases." 

With  this  in  mind,  let's  look  at  what  happens  when  Medicare  eliminates  part 
of  its  reimbursement,  as  it  did  with  the  termination  of  the  nursing  cost  differential, 
or  when  hospitals  experience  an  increase  in  a  non-covered  cost,  as  was  caused  by 
the  Hill-Burton  "free  care"  regulations. 

"The  first  thought  might  be  that,  if  a  Medicare  change  resulted  in  a  net  loss  of 
reimbursement  equal  to  one  dollar  per  patient  day,  the  hospital  must  raise  prices 
one  dollar  per  day  to  make  up  for  the  lost  reimbursement.  But,  when  one  realizes 
that  perhaps  70%  of  patients  in  a  hospital  are  covered  under  cost  contract  and 
are  not  affected  by  price  increases,  it  is  seen  that  prices  must  be  raised  $3.33  per 
patient  day." 

"In  this  example,  the  hospital,  even  with  no  increase  in  costs,  must  raise  prices 
at  a  three  fold  inflated  rate  just  to  recover  the  loss  in  Medicare  reimbursement." 
In  other  words,  Mr.  Chairman,  approximately  one  out  of  four  patients  in  New 
Hampshire  will  be  asked  to  subsidize,  in  addition  to  their  fair  share  of  taxes,  the 
Medicare  program  because  the  Federal  Government  will  not  fulfill  its  responsi- 
bility under  the  Social  Security  Act  to  pay  all  reasonable  costs  incurred  by  hospi- 
tals in  rendering  services  to  Medicare  beneficiaries. 


205 


In  conclusion,  we  in  Congress  have  an  obligation  to  assure  that  the  elderly  in 
our  nation  receive  the  finest  in  medical  services.  We  must  not  allow  ourselves  to 
permit  care  for  the  aged  to  be  jeopardized  because  of  arbitrary  regulations  which 
have  no  basis  in  fact. 

We  must  uphold  the  original  intent  of  Congress  by  not  permitting  the  excess 
cost  of  Medicare  to  fall  heavily  upon  the  shoulders  of  patients  not  covered  by 
this  program.  Neither  can  we  allow,  in  all  fairness,  the  federal  government  to 
brush  aside  its  responsibility  and  leave  to  our  hospitals  the  undesirable  decision 
of  who  will  bear  the  burden  for  the  implementation  of  this  new  regulation  in 
question.  The  only  alternative,  Mr.  Chairman,  is  to  maintain  the  NSCD. 

Mr.  Chairman,  members  of  the  Subcommittee,  I  thank  you  for  the  time  and 
consideration  you  have  given  me.  At  this  time  I  wish  to  submit  the  full  text  of 
Mr.  Smith's  well  documented  letter  into  the  record.  I  am  also  submitting  a  letter 
from  Mr.  Richard  E.  Clark  of  the  Wentworth-Douglass  Hospital  in  Dover,  N.H. 
for  inclusion  in  the  record. 

Letter  of  Leslie  A.  Smith,  Executive  Director  of  The  New  Hampshire 

Hospital  Association 

(The  New  Hampshire  Hospital  Association  includes  all  general  hospitals  in 
New  Hampshire  concerning  the  termination  of  the  inpatient  routine  nursing  salary 
cost  differential  and  the  regulations  promulgated  to  implement  section  223  of 
P.L.  92-603.) 

Thank  you  for  the  opportunity  to  comment  once  again  on  these  latest  Medicare- 
Medicaid  changes  in  regulations.  There  is  no  question  that  the  elimination  of  the 
nursing  salary  cost  differential  and  that  changes  in  the  limits  on  allowable  routine 
cost  per  day  are  very  important.  However,  it  should  be  pointed  out  that  these 
changes  become  even  more  important  when  one  realizes  that  for  nearly  nine  years 
hospitals  have  been  experiencing  almost  continual  effort  by  Medicare  authorities 
to  reduce  reimbursement.  Be  assured  that  every  dollar  of  legitimate  cost  which 
Medicare  refuses  to  pay  must  come  from  another  source  or  there  must  be  a  reduc- 
tion in  hospital  services. 

In  New  Hampshire  where  hospitals  have  a  cost  based  contract  with  Blue  Cross, 
about  70%  of  hospital  revenue  comes  from  purchasers  who  pay  hospitals  the  lower 
of  costs  or  charges.  That  is,  once  a  hospital's  prices  are  high  enough  to  cover  the 
bare  accounting  costs  allowed  by  Medicare,  Medicaid  and  Blue  Cross,  only  about 
30%  of  hospital  patients  share  in  any  price  increases. 

With  this  in  mind,  let's  look  at  what  happens  when  Medicare  eleminates  part 
of  its  reimbursement,  as  it  did  with  the  termination  of  the  nursing  cost  differential, 
or  when  hospitals  experience  an  increase  in  a  non-covered  cost,  as  was  caused  by 
the  Hill-Burton  "free  care"  regulations. 

The  first  thought  might  be  that,  if  a  Medicare  change  resulted  in  a  net  loss 
of  reimbursement  equal  to  one  dollar  per  patient  day,  the  hospital  must  raise 
prices  one  dollar  per  day  to  make  up  the  lost  reimbursement.  But,  when  one  realizes 
that  perhaps  70%  of  patients  in  a  hospital  are  covered  under  cost  contracts  and 
are  not  affected  by  price  increases,  it  is  seen  that  prices  must  be  raised  $3.33 
per  patient  day. 

In  this  example,  the  hospital,  even  with  no  increase  in  costs,  must  raise  prices 
at  a  three  fold  inflated  rate  just  to  recover  the  loss  in  Medicare  reimbursement. 
This,  of  course,  helps  to  make  the  hospital  component  of  the  price  index  seem  to 
soar  out  of  sight  and  government  officials  and  "consumer  advocates"  declare 
loudly  that  hospital  prices  are  out  of  control  and  demand  further  regulation  even 
though  it  is  conceded  by  many  authorities  that  the  unusual  inflation  in  hospital 
prices  over  the  last  several  years  has  been  caused  by  government  intervention. 

Section  223  of  P.L.  92-603  was  written,  we  believed,  to  eliminate  Medicare 
payment  for  inefficient  management  or  for  luxurious  services.  There  was  a  provi- 
sion in  the  Law  to  allow  Medicare  patients  to  pay,  out  of  their  own  pockets,  for 
luxurious  services  if  the  community  had  agreed  to  furnish  such  services  in  their 
hospital.  We  had  no  objections. 

The  regulations  promulgated  by  HEW,  however,  have  very  little,  if  any,  rela- 
tionship to  inefficient  or  luxurious  services.  They  have  for  all  practical  purposes, 
eliminated  any  possibility  for  the  hospital  collecting,  directly  from  Medicare 
patients,  any  costs  disallowed  under  this  section. 

Under  these  regulations,  HEW  says  that  there  are  four  factors  related  to  high 
hospital  routine  costs  per  day.  They  are  1.)  size  of  hospital,  2.)  urban  vs.  rural 
setting,  3.)  area  per  capita  income  and  4.)  efficiency.  Therefore,  if  hospitals  can 
be  grouped  according  to  the  first  three  factors,  any  hospitals,  within  a  group, 
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having  unusually  high  routine  cost  per  day,  must  be  inefficient.  At  this  point, 
they  ignore  types  of  services  rendered,  geographic  location  (For  example,  Maine 
is  the  same  group  as  Texas,  while  New  Hampshire  is  in  another  group  with  Hawaii. 
HEW  believes  that  hospital  costs  in  New  Hampshire  should  be  more  like  those  in 
Hawaii  than  those  in  Maine.),  construction,  capital  indebtedness,  and  so  forth. 

The  HEW  officials  are  quick  to  counter,  of  course,  that  their  process  is  merely 
a  screening  process  and  that  any  hospital  failing  to  get  through  the  screen  has 
simply  to  prove  its  innocence.  In  other  words,  they  subscribe  to  that  old  tradition 
nutured  by  Hitler  and  Stalin,  among  others,  "Guilty,  until  proven  innocent." 

Under  such  arbitrary  regulations,  HEW  will  have  an  enormous  lack  of  success 
in  limiting  its  payments  once  cases  get  into  board  review  or  into  the  courts.  In  the 
meantime,  countless  dollars  will  have  been  spent  for  no  constructive  purpose. 
Keep  in  mind,  that  under  these  regulations  some  inefficient  hospitals  could  pos- 
sibly slip  through  the  screen  and  never  get  a  second  glance;  while  some  efficient 
hospitals  would  be  burdened  with  the  task  of  providing  their  efficiency.  Think 
about  that  for  a  moment.  Just  how  does  one  go  about  proving  his  efficiency? 

In  summary  then,  we  are  strongly  opposed  to  the  regulations  promulgated  by 
HEW  under  Section  223  of  P.L.  92-603  and  to  the  elimination  of  the  nursing 
service  cost  differential. 

HEW  has  admitted  that  their  Section  223  regulations  are  crude.  They  should 
not  force  such  arbitrary  rules  onto  the  entire  hospital  industry  but  should  be  re- 
quired to  identify  luxurious  and  inefficient  services  and,  as  the  law  provides,  allow 
hospitals  to  bill  patients  for  any  reimbursement  lost  as  a  result  of  these  regulations. 

The  Social  Security  Administration  was  satisfied  by  a  study  which  showed  that 
it  cost  more  to  care  for  Medicare  patients  than  for  non-Medicare  patients.  Until 
new  appropriate  studies  disprove  the  former,  HEW  should  uphold  the  law  which 
requires  Medicare  to  reimburse  hospitals  all  its  costs  incurred  in  rendering 
services  to  Medicare  beneficiaries. 

Wentworth-Douglass  Hospital, 

Dover,  N.H.,  June  9,  1975. 

Hon.  Norman  E.  D'Amours, 
Member  of  Congress, 
Longworth  House  Office  Building, 
Washington,  D.C. 

Dear  Mr.  D'Amours:  Thank  you  very  much  for  your  letter  of  June  2  which 
concerns  my  previous  letter  and  position  statement  in  regard  to  the  termination 
of  the  inpatient  nursing  salary  cost  differential.  I  welcome  the  opportunity  to 
comment  further  on  this  matter,  and  will  be  submitting  the  required  copies  to 
John  M.  Martin,  Jr.,  Chief  Counsel,  Committee  on  Ways  and  Means,  as  you  had 
indicated  it  would  be  proper  to  do. 

I  continue  to  support  opposition  to  the  termination  of  this  very  important 
element  of  cost  reimbursement  to  the  Medicare  program.  You  are  reminded  that 
the  American  Hospital  Association  is  planning  to  bring  suit  against  HEW  on 
this  matter  also.  The  main  strength  behind  my  opposition,  and  which  is  in  agree- 
ment with  the  position  of  A.H.A.,  is  because  of  the  apparent  lack  of  a  current 
study  which  would  contradict  the  study  approved  by  S.S.A.  several  years  ago 
which  definitely  pointed  out  additional  costs  were  involved  in  the  routine  nursing 
services  provided  the  Medicare  patient.  I  am  completely  unaware  of  any  study 
which  contradicts  the  A.H.A.  position.  As  a  result  of  that,  I  feel  the  termination 
is  based  upon  pure  guesswork  and  meant  only  to  decrease  the  Federal  Govern- 
ment's financing  of  the  Medicare  program  at  the  expense  of  the  providers  of  the 
service. 

With  the  additional  coverage  of  the  Medicare  program  to  the  under  age  65, 
which  represents  a  very  small  portion  of  the  program,  we  continue  to  provide 
services  for  the  person  who,  because  of  their  unfortunate  circumstances  are  also 
less  able  to  care  for  themselves,  and  especially  within  the  environment  of  a  medical 
facility,  and  likewise  require  more  of  our  nurse's  time  on  a  routine  basis. 

We  want  that  needing  patient  to  have  the  care  and  attention,  but  we  want  it 
identified  as  a  special  program  expense  and  likewise  reimbursed  through  the 
program  for  its  costs. 

Some  statements  have  been  made  that  because  of  the  special  cost  finding  pro- 
vided in  the  Intensive  Care  units  and  the  Coronary  Care  units,  that  most  Medicare 
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patients  are  automatically  processed  through  those  departments  instead  of  going 
directly  to  routine  care  areas  where  their  needs  could  be  satisfied.  I  believe  that 
statement  to  be  extremely  unfounded  and  a  most  unreliable  position  for  anyone 
to  assume.  Again,  I  see  this  as  a  way  for  the  Federal  Government  to  free  itself 
from  an  area  of  cost  with  which  it  should  be  concerned. 

Need  I  remind  you  that  Medicare  presently  is  not  meeting  it's  full  financial 
obligation  to  the  health  care  providers,  and  the  providers  need  to  obtain  their 
full  financial  requirements  to  enable  it  to  meet  its  obligation  to  the  total  patient 
populace  that  it  keeps  its  doors  open  24  hours  a  day  for.  Specific  areas  where 
Medicare  falls  short  relates  to  considering  its  fair  share  of  chairty  expenses,  bad 
debts,  amortization  of  existing  debt,  provision  for  funds  for  future  expansion 
programs,  and  price  level  depreciation.  Obviously  each  one  of  these  areas  are  a 
lengthy  topic  of  their  own. 

I  would  also  remind  you  quickly  that  any  decreases  in  the  financing  of  Medicare 
program  expenses  will  fall  back  on  to  the  patient  who  pays  his  own  bill,  the  com- 
mercial insurance  carrier  and  the  State  Medicaid  programs. 

I  have  appreciated  the  opportunity  in  being  allowed  to  make  this  expression, 
which  I  feel  is  strongly  made  in  the  best  interests  of  the  patients  which  we  serve. 
I  would  earnestly  encourage  and  support  the  continuation  of  the  nursing  salary 
cost  differential  as  an  element  of  cost  in  the  Medicare  program. 
Sincerely  yours, 

Richard  E.  Clark, 

Business  Manager. 

Mr.  Rostenkowski.  Congressman  Pickle?  It  is  always  nice  to 
have  a  colleague  who  has  just  assumed  great  responsibilities  on  the 
Ways  and  Means  Committee  appear  before  this  subcommittee.  We 
know  Mr.  Pickle  is  one  of  the  harder  working  Members  in  the  Congress 
of  the  United  States,  and  we  anticipate  a  very  in-depth,  knowledge- 
able statement,  and  are  looking  forward  to  it.  We  congratulate  him  on 
the  work  he  is  doing  on  the  Ways  and  Means  Committee. 

Welcome. 

STATEMENT  OF  HON.  J.  J.  PICKLE,  A  REPRESENTATIVE  IN  CON- 
GRESS FROM  THE  STATE  OF  TEXAS 

Mr.  Pickle.  Thank  you,  Mr.  Chairman.  You  may  continue. 
[Laughter.] 

Thank  you  for  the  opportunity  to  testify.  I  regret  I  wasn't  here  at 
the  time  of  the  appointed  hour,  but  you  have  moved  a  little  faster 
than  we  expected. 

I  know  your  testimony  may  be  aimed  mainly  at  PSRO  legislation, 
but  I  have  two  or  three  problems,  and  I  believe  I  would  stay  with  my 
prepared  text  and  answer  any  questions,  if  I  may. 

The  proposed  regulations  published  in  the  1975  Federal  Register, 
volume  40,  No.  104,  part  II,  setting  limits  of  reimbursement  for  medi- 
care are  of  great  concern  to  me  and  to  my  constituents  living  in  Austin, 
Tex. 

I  believe  that  these  regulations  are  inappropriate  and  do  not  fairly 
classify  hospitals  so  that  they  can  be  reasonably  reimbursed  for  medi- 
care patients  as  the  law  intended.  The  regulations  classify  hospitals 
into  groupings  that  can  be  used  for  cost  comparison.  Within  the 
States,  standard  metropolitan  statistical  areas  are  grouped  on  a  basis 
of  per  capita  income.  This  has  resulted  in  a  patently  unfair  situation 
in  my  home  city,  Austin,  Tex. 
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Austin  ranks  sixth  in  population  in  the  State  of  Texas  and  has  five 
outstanding,  modern  hospitals  equipped  to  handle  all  kinds  of  the 
latest  medical  care.  Yet,  it  is  classified  in  the  lowest  category  in  the 
State,  category  V,  solely  on  the  basis  of  its  per  capita  income.  I  submit 
that  this  is  neither  an  adequate  or  a  just  way  to  determine  the  reim- 
bursement levels  for  that  city. 

Austin  has  a  low  per  capita  income  not  because  it  has  a  low  lifestyle 
or  poor  public  services.  It  has  a  low  per  capita  income  because  it  has 
maintained  the  lowest  cost  of  living  of  any  major  city  for  the  past 
several  years.  It  also  has  a  very  large  student  population.  Total 
population  according  to  the  1970  census  was  251,808.  But  Austin  also 
houses  the  University  of  Texas,  with  over  40,000  students,  as  well  as 
St.  Edward's  University,  Concordia  College,  Austin  Community 
College,  and  Huston-Tillotson  College,  which  add  a  few  thousand 
more — totaling  around  57,000  students  in  all.  The  large  student 
population  obviously  dilutes  our  per  capita  income.  The  Department 
of  Commerce  itself  points  out  that  a  student  population  " tends  to 
understate  the  per  capita  income  of  counties  in  which  colleges  are 
located  by  what  appears  to  be  amounts  ranging  from  1  to  about  8 
percent." 

Moreover,  Austin  is  one  of  the  most  rapidly  growing  major  cities 
in  the  State.  Just  since  the  1970  census,  the  per  capita  income  has 
jumped  from  $3,014  to  $3,741,  even  according  to  the  medicare  officials. 

In  sum,  anyone  remotely  familiar  with  Texas  would  know  that  to 
rank  Austin  as  17th  in  the  State  is  not  only  an  untrue  statement — it  is 
patently  unfair. 

Mr.  Chairman,  I  would  like,  if  I  may,  to  include  here  letters  from 
the  five  Austin  hospitals  which  detail  the  flaws  in  the  Commerce 
Department  methodology  in  this  case. 

Mr.  Rostenkowski.  Without  objection,  so  ordered. 

[The  letters  referred  to  follow:] 

Austin,  Tex.,  June  10,  1975. 

Congressman  J.  J.  Pickle, 
Austin,  Tex. 

Dear  Congressman  Pickle:  We  are  presenting  this  joint  letter  from  Ad- 
ministrators of  hospitals  in  the  Austin,  Texas  area  in  the  hope  that  you  will 
take  note  of  and  represent  our  objections  to  the  Department  of  Health,  Education, 
and  Welfare's  recently  published  limits  of  reimbursement  for  Medicare.  These 
regulations  published  in  the  May  30th,  1975  Federal  Register,  Vol.  40,  number 
105,  part  II  are,  we  believe,  inappropriate  and  do  not  fairly  represent  their 
self-avowed  intent. 

The  following  summary  represents  the  compilation  of  objections  voiced  by 
hospitals  in  the  Austin,  Texas  area. 

I.  The  reduction  of  the  reimbursement  percentile  from  90%  to  80%  is  not  in 
keeping  with  the  basic  law  of  1966  (PL  89-97)  which  clearly  states:  "The  costs 
with  respect  to  individuals  covered  by  the  insurance  program  .  .  .  will  not  be 
borne  by  individuals  not  so  covered."  Reference  Section  1861  (Y)(l). 

II.  HEW  has  chosen  to  utilize  per  capita  income  data  generated  by  the  U.S. 
Department  of  Commerce  1  in  support  of  its  contention  that  per  capita  income 
may  be  used  as  a  reliable  predictor  of  the  cost  of  medical  care  in  a  given  area. 
It  is  noted  that  marked  differences  exist  between  the  Bureau  of  Census  ranking 
of  per  capita  income  and  that  of  the  Bureau  of  Commerce.  Enclosure  I  lists 
Texas  cities  and  ranks  them  according  to  the  Bureau  of  Census  data  and  the 
Department  of  Commerce  data.  Significant  areas  of  divergence  may  be  readily 


1  Survey  of  Current  Business  (Local  Area  Personal  Income),  May,  1974,  Vol.  54,  #5,  Part  II,  U.S.  Depart- 
ment of  Commerce/Social  &  Economic  Statistical  Administration/Bureau  of  Economic  Analysis. 
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noted  by  comparing  any  of  the  two  sources  for  a  given  area.  However,  special 
note  is  made  of  the  following: 


Per  capita  income, 
Per  capita  income,  1972  Bureau 


Geographical  area  1970  census  Rank  Commerce  Rank 


Wichita  Falls  ■_    2,785  10  4,638  2 

Temple...    2,711  13  4,193  7 

Galveston-Texas  City    3,036  5  4,105  11 

Austin     3,014  6  3,741  17 

Odessa     2,919  8  3,682  18 


There  appears  to  be  no  logical  explanation  for  the  disparity  in  ranking  of  in- 
comes between  the  two  sources.  It  seems  doubtful  that  a  two-year  long  period 
between  the  two  sources  would  produce  the  resultant  jumble  of  rankings. 

Of  additional  concern  is  the  fact  that  the  Department  of  Commerce  methodol- 
ogy's employed  "estimates"  were  not  derived  from  surveys  or  personal  records. 
Instead,  they  were  "constructed  mainly  from  business  and  governmental  rec- 
ords which  show  various  types  of  income.   .   .  "  2 

The  Department  of  Commerce  admits,  "The  local  area  personal  income  esti- 
mates are  the  product  of  a  complex  estimating  procedure  in  which  county  series 
for  about  325  income  items  were  assembled,  processed,  adjusted,  converted  into 
income  measures,  and  then  combined  into  the  tables  shown  in  this  article."  3 

Since  multiple  sources  utilizing  different  disciplines  and  approaches  were  used, 
it  seems  highly  doubtful  that  the  results  produced  are  valid.  Indeed,  the  Depart- 
ment of  Commerce  states  with  regard  to  the  various  methods  "none  were  designed 
specifically  for  local  area  income  measurement".4 

Additionally,  it  is  revealed  that  the  Department  of  Commerce  included  college 
students  in  its  calculation  of  population,  but  failed  to  take  into  account  the  in- 
come of  the  supporting  parents.  The  Department  of  Commerce  points  out  that 
this  mismatch  of  income  "tends  to  understate  the  per  capita  income  of  counties 
in  which  colleges  are  located  by  what  appears  to  be  amounts  ranging  from  1  to 
about  8  percent.  5 

Austin,  Texas  SMSA  is  one  such  area.  Its  student  population  being  currently 
estimated  at  57,000. 

If  one  then  accepts  the  HEW  postulate  that  per  capita  income  is  a  predictor 
of  area  medical  costs,  we  submit  that  the  methodology  used  to  determine  per 
capita  income  must  be  consistent  and  without  internal  bias.  Failure  to  do  so 
will  produce  the  cacophony  of  rankings  offered  by  HEW. 

III.  A  final  concern  regarding  the  HEW  methodology  deals  with  the  range  of 
permitted  per  capita  incomes  within  each  grouping.  Enclosure  I  demonstrates 
this  point.  A  brief  glance  will  reveal  that,  for  instance,  the  nation-wide  range  of 
income  for  Group  III  is  $365.00,  while  in  Texas  Group  V  alone  an  income  range 
of  $1,398.00  is  permitted.  The  end  result  is  what  appears  to  be  an  artificial  struc- 
turing of  the  reimbursement  system  rather  than  the  natural  result  of  a  respon- 
sible statistical  analysis. 

IV.  While  all  hospitals  who  submitted  comments  prior  to  May  19th  were 
guaranteed  consideration  of  their  objections,  one  Austin  area  hospital  received 
a  response  from  Mr.  Cardwell  dated  May  28th  assuring  them  that  their  objections 
would  be  considered  prior  to  final  publication  of  regulations.  Since  these  final 
regulations  were  printed  and  published  on  May  30th,  it  is  difficult  to  understand 
how  these  comments  were  considered  by  Mr.  Cardwell. 

V.  To  our  knowledge,  HEW  has  never  published  or  disclosed  the  basic  sta- 
tistical study  of  validity  which  supports  the  contention  that  per  capita  income 
is  a  reliable  predictor  of  area  medical  costs.  We  are  not  satisfied  with  assurances 
and  wish  to  see  these  data  produced. 


*  Survey  of  Current  Business,  op.  ext.,  p.  S. 

*  ibid,  p.  S. 

*  ibid,  p.  S. 
» ibid,  p.  5. 
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TEXAS  SMSA's  RANKED  BY  PER  CAPITA  INCOME 


Rank  in  State  Per  capita  income 


»  1970  2  1974  .  U970  a  1974 


SMSA 

Dallas                                                                         1  3  3,554  4,631 

Midland                                                                       2  1  3,500  4,714 

Houston                                                                         3  5  -     3,314  4,565 

Fort  Worth                                                                      4  4  3,299  4,631 

Galveston-Texas  City                                                         5  11  3,036  4,105 

Austin                                                                             6  17  3,014  3,741 

Amarillo                                                                        7  6  3,006  4,218 

Odessa                                                                           8  18  2,919  3,682 

Beaumont- Port  Authur-Orange                                               9  9  2,897  4,148 

Wichita  Falls..                                                                10  2  2,785  4,638 

Tyler                                                                            11  10  2,767  4,115 

Lubbock                                                                        12  20  2,720  3,629 

Temple                                                                        13  7  2,711  4,193 

Bryan-College  Station                                                        14  23  2,669  3,360 

Sherman-Dennison                                                            15  13  2,668  3,874 

SanAngelo.                                                                  16  12  2,656  3,963 

San  Antonio                                                                   17  15  2,566  3,859 

Waco.                                                                        18  16  2,561  3,812 

Abilene                                                                        19  14  2,524  3,863 

Killeen                                                                          20  8  2,497  4,193 

Texarkana,  Tex.,  Texarkana,  Ark..                                       21  19  2,479  3,657 

Corpus  Christi...                                                             22  21  2,449  3,467 

El  Paso                                                                          23  22  2,359  3,463 

Laredo                                                                          24  24  1,573  2,516 

McAllen-Pharr-Edinburg                                                     25  25  1,523  2,343 

i  Source:  1970  census,  PC  (1)  c45  Texas. 

3  Source:  Survey  of  Current  Business  (local  area  personal  income),  May  1974,  vol.  54,  No.  5,  pt.  Ill,  p.  1.,  U.S.  Department 

of  Commerce,  Social  and  Economic  Statistical  Administration,  Bureau  of  Economic  Analysis. 

Sincerely, 

Jesse  V.  Hayes, 

Executive  Director,  Holy  Cross  Hospital. 
Sister  Damian  Wetzel, 

Administrator,  Seton  Hospital. 


Administrator,  Brackenridge  Hospital. 
Bob  Lloyd, 
Executive  Director,  St.  David's  Hospital. 
William  S.  Dyer, 

A  dm.,  Shoalcreek  Hospital. 
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Seton  Medical  Center, 
Daughters  of  Charity  of  Saint  Vincent  de  Paul, 

May  16,  1975. 

Mr.  James  B.  Cardwell, 

Commissioner  of  Social  Security  Administration, 
Department  of  Health,  Education,  and  Welfare, 
Baltimore,  Md. 

Dear  Commissioner  Cardwell:  Further  study  has  been  made  by  the  staff  of 
this  hospital  as  to  the  methodology  contained  in  Federal  Register  Volume  40, 
Number  75,  pages  17190  through  17193,  the  subject  of  which  was — Social  Security 
Administration,  Hospital  Costs,  pertaining  to  a  revised  Schedule  of  Limits  on 
Hospital  Inpatient  General  Routine  Service  Costs  in  the  Medicare  program. 

A  review  of  the  source  data  for  the  per  capita  income  as  contained  in  Survey 
of  Current  Business — Local  Area  Personal  Income,  developed  by  the  Department 
of  Commerce;  Volume  54,  Part  II,  May  1974  which  was  used  by  your  administra- 
tion as  the  basis  on  which  cities  (hospitals)  were  grouped  is  totally  unacceptable 
by  this  hospital. 

The  methodology  as  stated  on  Page  3  of  the  subject  Survey  is  based  on  an 
" 'Estimate"  without  regard  to  survey,  or  questionaire.  In  addition,  and  I  quote, 
"the  local  area  personal  income  estimates  are  the  product  of  a  complex  estimating 
procedure  in  which  series  for  about  325  income  Item  were  assembled,  processed, 
adjusted,  converted  into  income  measures,  and  then  combined  into  the  tables 
shown  in  this  article." 

The  very  idea  that  hospitals  are  to  be  limited  reimbursement  based  on  a 
methodology  that  is  based  on  estimate  is  totally  unacceptable. 

Again,  in  arriving  at  the  per  capita  income  as  explained  on  page  5  of  the  subject 
Survey,  population  census  was  obtained  from  the  Bureau  of  Census  which  included 
college  students  but  did  not  include  the  Income  of  said  parents,  thus  diluting  the 
per  capita  income.  Quote,  "The  Census  Bureau  includes  college  students  in  the 
population  of  the  county  in  which  the  school  they  attend  is  located.  The  income 
received  by  the  parents  of  many,  perhaps,  most  of  these  students  is  allocated  to  a 
different  county.  This  mismatch  of  income  and  population  tends  to  underestimate 
the  per  capita  of  counties  in  which  colleges  are  located  by  what  appears  to  be 
amounts  ranging  from  1  to  about  8  percent.  At  present  no  data  are  available  with 
which  to  adjust  for  this  mismatch." 

The  City  of  Austin  has  four  colleges  within  the  city  limits,  plus  one  additional 
within  the  SMSA  classification  with  a  student  population  in  excess  of  57,000+. 
This  further  gives  credence  to  the  fact  that  the  methodology  of  assigning  Austin 
to  Group  V  within  the  SMSA  area  by  per  capita  income  is  totally  unjust  to 
Austin. 

We  also  object  to  the  wide  range  between  the  lowest  income  and  highest  in 
Group  V  for  Texas.  There  is  a  range  of  $1,398  between  the  lowest  per  capita 
income  of  McAllen-Pharr-Edinburg — $2,343  and  Austin  $3,741.  These  wide  ranges 
do  not  exist  in  the  other  Texas  Groupings.  By  virtue  of  lowering  the  percentile 
limits  from  the  90th  to  the  80th  percentile  will  naturally  produce  a  lower  reim- 
bursement limit  in  Group  V. 

If  this  inadequacy  in  statistical  base  is  allowed  to  become  part  of  the  permanent 
regulation  the  recipients  of  health  care  in  this  SMSA  will  be  the  one  to  suffer  for 
without  proper  reimbursement,  service  may  need  to  be  curtailed. 

As  stated  in  my  first  letter  to  you  regarding  this  same  subject  matter,  dated 
May  13,  1975,  I  object  to  this  entire  regulation  and  propose  to  you  that  it  be 
withdrawn. 

Sincerely, 

Sister  Damian, 

Administrator. 
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REVISED  SCHEDULE  OF  LIMITS  ON  HOSPITAL  INPATIENT  GENERAL  ROUTINE  SERVICE  COSTS  COMPARED  TO  PER 

CAPITA  INCOME 


Per     Bed  size  and  reim-  Reimbursement 
capita  income        bursement  limits  midpoint 


Group  I:  None  in  Texas. 
Group  II: 

Dallas    3,554 

Fort  Worth    3,299 

Houston    3,314 

Midland      3,500 

Wichita  Falls.     2,785 

Group  range..     2,785-3,554 

Group  III: 

Amarillo.      3,006 

Beaumont-Port  Arthur-Orange    2,897 

Killeen    2,494 

Temple     2,711 

Group  range     2,711-3,006 

Group  IV: 

Abilene.    2,529 

Galveston-Texas  City     3,  036 

San  Angelo      2,656 

San  Antonio      2,566 

Sherman-Denison...    2,668 

Tyler   2,  767 

Waco       2,561 

Group  range     2,524-3,036 

Group  V: 

Austin     3,014 

Brownsville-Harlingen-San  Benito    1,580 

Bryan-College  Station     2,669 

Corpus  Christi     2,449 

El  Paso    2,359 

Laredo    1,573 

Lubbock   2,  720 

McAllen-Pharr-Edinburg    1,523 

Odessa     2,919 

Texarkana,  Tex.-Texarkana,  Ark..    2, 479 

Group  range   1,523-3,014 


Under  100   $91  ' 

100  to  404....   % 

405  to  684   96 

685+   120  . 

Under  100   89 

100  to  404   88 

405  to  684   89 

685+   89 

Under  100   86 

100  to  404   86 

405  to  684   87 

685+    87 


Under  100   65 

100  to  404   72 

405  to  684   84 

685+....   84 


105.5 


5,5 


75.4 


y=d0  +  diX  Standard  error  of  estimate  of  y  on  x — Sy.x=  19.28 

n  =  26 

d0  =  8.92  Standard  error  of  regression  coefficient  di — Si  =  .01 

d!  =  0.03 
r2  =  .44 

r  =  .66  Standard  error  of  regression  coefficient  d0 — S0  =  20.23 

y=8.94 

H0:P=O 

Ha:P^O 

d.f.  =  24 

.9852* 

oc  =  .05 

.66r< .9852 .'.significance  exists  with  correlation  at  a  "moderate"1  level 


♦From  tables. 

1  J.  P.  Guilford,  Fundamental  Statistics  in  Psychology  &  Education  (New  York:  McGraw-Hill,  Inc.,  1956), 
p.  145. 
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Holy  Cross  Hospital, 

Austin,  Tex.,  May  14,  1975. 

James  Card  well, 

Commissioner  of  Social  Security,  Department  of  Health,  Education,  and  Welfare, 
Baltimore,  Md. 

Dear  Mr.  Card  well,  On  May  13th,  this  hospital  sent  you  a  mailgram  voicing 
objections  to  the  proposed  system  of  Medicare  Reimbursement  Limitations  as 
stated  in  the  Federal  Register,  Vol.  40,  No.  75,  April  17th,  1975.  That  mailgram 
also  promised  a  detailed  analysis  supportive  of  our  objections.  This  letter  now 
presents  the  details  of  our  argument. 

The  proposed  schedule  of  limits  set  forth  in  the  17th  of  April  Federal  Register 
indicates  that  a  system  of  limitations  for  Medicare  Reimbursement  is  to  be 
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established  based  on  the  theory  that  Per  Capita  Income  provides  a  measure 
which  exhibits  a  high  degree  of  correlation  with  the  cost  of  providing  medical 
care  in  any  given  area.  Your  methodology  further  suggests  that  reimbursement 
limits  be  "classified  on  the  basis  of  Per  Capita  income  .  .  ."  This  system  is 
suggested  as  an  answer  to  the  question  of  how  to  promote  the  "efficient  delivery 
of  health  care". 

We  object  to  the  above  system  and  propose  to  demonstrate: 

A.  that  the  basic  validity  of  Per  Capita  Income  as  a  predictor  of  the  cost  of 
medical  care  is  suspect  and  may  in  fact  be  an  inappropriate  measure, 

B.  that  the  five  groupings,  proposed  by  HEW  are  contradictory  and  in  direct 
violation  of  the  self-set  methodology  of  reimbursement  based  on  Per  Capita 
Income,  and 

C.  that  the  proposed  grouping  of  SMS  As  will  not  promote  the  "efficient  de- 
livery of  health  care"  in  Austin,  Texas.  Rather,  it  will  work  to  create  a  system 
of  inequity  which  will  encourage  hospitals  to  heavily  penalize  private  patients 
by  forcing  them  to  assume  a  portion  of  the  financial  burden  of  caring  for  medicare 
patients. 

I.  Per  Capita  Income  As  A  Predictor  of  Medical  Cost 

HEW  suggests  that  per  capita  income  is  a  means  of  comparing  geographical 
areas  with  regard  to  similarities  of  economic  environment.  They  further  suggest 
that  income  levels  measured  in  per  capita  income  "tend  to  reflect  wages,  costs  of 
construction  and  services".  Your  notice  further  suggests  that  correlation  analysis 
suggests  a  dependable  relationship  between  per  capita  income  and  the  cost  of 
medical  care. 

We  note  that  no  evidence  of  empirical  research  has  been  offered  to  support  the 
above  contention.  We  note  further  that  simple  correlation  as  a  statistical  technique 
is  inadequate  to  establish  a  causal  relationship.  One  may  for  instance  demonstrate 
a  high  degree  of  correlation  between  spring  floods  and  raincoats,  but  to  suggest 
that  raincoats  cause  floods  would  be  ludicrous.  Similarly,  we  suggest  that  the  use 
of  per  capita  income  as  a  reliable  predictor  of  the  cost  of  medical  care  carries  with 
it  parallel  errors  in  assumption.  One  example  in  point  would  be  the  cost  of  con- 
struction of  medical  facilities;  a  remote,  rural  areas  would  not  enjoy  lower  costs 
in  construction  and  building  materials  simply  because  its  per  capita  income  is 
lower  than  that  of  some  metropolitan  area — in  fact,  these  costs  would  likely  be 
higher  due  to  the  problems  of  transportation  and  storage.  Again  we  can  no  more 
stop  floods  by  banning  raincoats  than  we  can  predict  medical  costs  by  measuring 
income.  We  contend  that  such  a  technique  is  inappropriate  and  fraught  with 
opportunity  for  error. 

II.  The  Inappropriate  Application  of  Established  HEW  Methodology 

HEW  proposes  to  limit  medicare  reimbursement  using,  as  a  basis,  the  per  capita 
income  of  each  Standard  Metropolitan  Statistical  Area  (SMS A).  As  per  capita 
income  decreases,  so  decreases  the  cost  of  medical  care  and  the  amount  of  reim- 
bursement needed  to  provide  the  "efficient  delivery  of  needed  health  services". 
A  listing  of  Texas  SMS  As,  along  with  their  respective  per  capita  incomes  and  the 
HEW  suggested  reimbursement  limits  appear  in  enclosure  one  to  this  letter. 

We  note  with  alarm  that  Austin,  Texas,  with  a  per  capita  income  of  $3,014.00 
is  grouped  in  the  lowest  possible  reimbursement  category,  Group  V.  This,  in  spite 
of  the  fact  that  Austin  enjoys  a  per  capita  income  higher  than  any  SMSA  in 
Group  Four  or  Group  Three.  We  further  note  with  the  greatest  indignation  that 
Group  Two,  the  highest  reimbursement  level  grouping  in  Texas,  contains  SMSA 
Wichita  Falls  with  a  per  capita  income  of  $2,785.00.  This  per  capita  income  is  a 
full  $229.00  below  Austin,  Texas  SMSA.  We  submit  that  this  is  a  flagrant  violation 
of  stated  methodology  without  reason,  cause,  or  justice,  and  is  an  open  admission 
of  the  inapplicability  of  the  offered  reimbursement  groupings.  We  further  submit 
that  this  inequity  invalidates  the  entire  group  classification  and  justifies  immediate 
revocation  of  these  groupings. 

III.  The  Potential  for  Inequity  and  Increase  in  Cost  of  Medical  Care  to  Private 
Patients 

Given  the  aforementioned  concerns  with  regard  to  the  validity  of  the  correlation 
of  per  capital  income  to  medical  costs,  and  the  violations  of  methodology  in  the 
group  classifications,  it  is  easy  to  understand  the  potential  for  error  that  exists 
in  the  proposed  system,  even  if  one  accepts  the  basic  methodology.  In  the  case  of 
Austin  and  other  SMSAs  such  as  Odessa  and  Galveston-Texas  City,  the  proposed 
groupings  would  place  their  reimbursement  levels  below  their  suggested  costs. 
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If  inequities  in  reimbursement  occur  due  to  faulty  assumptions  on  the  cost  of 
care  in  rural  areas,  reimbursements  may  again  be  set  below  the  true  cost  of  pro- 
viding "efficient  medical  care".  Should  such  inequity  occur,  hospitals  would  be 
forced  to  seek  funds  to  cover  losses  created  by  inadequate  payment  for  medicare 
patients.  We  are  gravely  concerned  that  inadequate  payment  for  medicare 
patients,  in  Austin  and  other  areas,  will  encourage  hospitals  to  seek  payment  from 
all  other  classes  of  patients  to  recoup  the  losses  incurred  in  treating  medicare 
patients.  We  believe  this  is  inequitable  and  would  create  another  form  of  Social 
Security  Taxation  to  the  working  public.  We  submit  that  the  proposed  method- 
ology, while  it  may  indeed  conserve  funds  within  the  Department  of  Health, 
Education,  and  Welfare,  will  in  its  larger  effect  impose  additional  burdens  upon 
the  working  public  in  the  form  of  artificially  increased  medical  costs. 

In  view  of  all  the  above,  we  suggest  that  the  basic  assumptions  of  methodologj^ 
are  invalid,  we  know  the  application  of  methodology  to  be  incorrect,  and  we  point 
out  the  possibility  of  forcing  an  artificial  and  inequitable  increase  in  the  cost  of 
medical  services. 

For  the  above  reasons,  we  propose  the  withdrawal  of  the  suggested  change  in 
the  Medicare  Reimbursement  Methodology  until  such  time  as  a  responsible  and 
equitable  formula,  the  entire  methodology  and  empirical  proof  of  which  is  made 
public,  can  be  offered. 

This  hospital  would  be  pleased  to  offer  any  data  or  information  which  HEW 
would  deem  useful  in  the  pursuit  of  a  meaningful  system  of  reimbursement. 
We  would  be  particularly  happy  to  receive  any  comments  and/or  requests  for 
additional  information  pertinent  to  the  contents  of  this  letter. 
Sincerely, 

Jesse  V.  Hayes, 

Executive  Director. 

Enclosure. 

ENCLOSURE  ONE 
MEDICARE  REIMBURSEMENT  LIMITATIONS  BY  SMSA  GROUP 


Patient  care 

reimbursement  Average 

Per  capita      limits/patient  reimbursement 

income1          day  range  limit 


SMSA  Group  I:  None  in  Texas. 
SMSA  Group  II: 

Dallas    3,554 

Fort  Worth      3,299 

Houston     3,314 

Midland         3,590 

Wichita  Falls       2,785 

Group  Range     2,785-3,554 

SMSA  Group  III: 

Amarillo      3,906 

Beaumont-Port  Arthur-Orange      2, 897 

Killeen    2,494 

Temple     2,711 

Group  range     2,711-3,006 

SMSA  Group  IV: 

Abilene      2,529 

Galveston-Texas  City      3, 036 

San  Angelo       2,656 

San  Antonio       2,566 

Sherman-Denison    2,668 

Tyler...     2,767 

Waco       2,561 

Group  range      2,524-3,036 

SMSA  Group  V: 

Austin      3,014 

Brownsville-Harlingen-San  Benito     1,580 

Bryan  College  Station.   2, 669 

Corpus  Christi      2,449 

El  Paso        2,359 

Laredo       1,573 

Lubbock    2,720 

McAllen-Pharr-Edinburg     1,  523 

Odessa       2,919 

Texarkana  Tex.-Texarkana  Ark      2, 479 

Group  range    1, 523-3, 014 


91-120 


105.5 


86-87 


86.5 


65-84 


75.4 


i  Source:  1970  Census,  PC(1)  C45  Tex. 
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St.  David's  Community  Hospital, 

Austin,  Tex.,  May  IS,  1975. 

Mr.  James  Cardwell, 
Commissioner  of  Social  Security, 
Baltimore,  Md. 

Dear  Mr.  Cardwell:  This  letter  is  in  response  to  the  proposed  regulations 
concerning  a  revised  "Schedule  of  Limits  on  Hospital  Inpatient  General  Routine 
Service  Costs  in  the  Medicare  Program",  published  in  the  April  17,  1975,  Federal 
Register: 

To  quote  from  this  issue  of  the  Federal  Register: 

"It  has  been  recognized  by  providers  and  others  that  certain  urban  areas 
(SMSA's)  within  a  State  may  have  income  levels  and  related  economic  character- 
istics which  are  significantly  different  from  those  of  other  SMSA  areas  in  the 
same  State.  It  is  believed  that  income  levels  tend  to  reflect  wages  and  costs  of 
construction,  goods  and  services. 

"To  take  account  of  these  concepts,  the  major  change  in  the  revised  method- 
ology is  for  the  SMSA  to  replace  the  State  as  the  major  geographical  grouping 
factor  for  urban  areas." 

Therefore,  according  to  the  proposed  regulations,  per  capita  income  is  to  be 
the  main  basis  for  placing  various  urban  areas  into  groups  for  the  purpose  of 
applying  the  Inpatient  Routine  Limits  on  Medicare  Reimbursement.  Accordingly, 
Austin  is  now  proposed  for  inclusion  in  "Group  V".  However,  according  to  the 
U.S.  Census  of  Population:  1970,  Table  89,  the  per  capita  income  of  Austin  is 
$3,014.  This  is  higher  than  the  per  capita  income  of  any  Texas  city  in  Groups 
III,  IV  or  V.  Therefore,  we  ask  that  this  inequity  be  corrected  by  placing  Austin 
in  Group  II. 

Sincerely, 

Joseph  M.  Guinn, 
Fiscal  Director,  St.  David's  Hospital. 

Mr.  Pickle.  Also,  I  would  like  to  object  briefly  to  the  termination 
of  the  8%-percent  nursing  cost  differential  in  medicare.  I  have  been 
informed  by  the  hospitals  in  my  district  that  this  means  medicare 
patients  will  not  be  paying  an  equitable  amount. 

Congress  fully  intended  that  inpatient  care  would  be  reimbursed 
on  the  basis  of  reasonable  costs.  The  8%-percent  nursing  care  differ- 
ential represents  a  valid  charge  for  the  extra  care  medicare  patients 
require  in  eating,  in  routine  care  of  their  bodily  functions,  and  in 
secondary  problems  they  often  have  of  hearing,  seeing,  or  coping  with 
fractures  or  paralysis,  plus  problems  of  mental  depression  or  con- 
fusion. Obviously,  dealing  with  patients  with  these  problems  will 
take  more  nursing  time  in  even  routine  cases.  These  costs  do  not 
disappear  just  because  HEW  no  longer  compensates  for  them;  it 
merely  means  that  the  hospital  has  to  absorb  these  costs  or  put  them 
on  other  patients  in  higher  general  charges. 

So  I  would  hope  that  some  changes  could  be  made,  and  that  the 
8.5  differential  would  not  be  terminated  just  on  the  face  of  it. 

One  additional  and  last  matter,  Mr.  Chairman.  My  district  includes 
a  number  of  rural  counties.  It  has  been  a  continuing  source  of  worry 
to  these  hospitals  to  try  to  meet  the  standards  imposed  by  HEW. 
In  many  rural  counties  there  simply  are  no  registered  nurses.  In  order 
for  them  to  meet  the  HEW  requirements,  they  have  to  recruit  nurses. 
This  is  not  easy,  and  it  seems  to  me  that  the  rigid  application  of 
HEW  standards  has  resulted  in  a  grave  injustice  to  these  rural  counties 
that  are  doing  their  best  to  comply  while  filling  a  definite  need. 

The  elaborate  requirements  of  the  PSRO  regulations  will  now 
compel  these  hospitals  to  hire  additional  staff,  increase  their  adminis- 
trative and  recordkeeping  requirements  and,  in  many  cases,  simply 
close  down  and  cease  to  operate. 
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In  short,  it  seems  to  me  that  these  regulations  should  be  disapproved 
or  altered.  I  am  foursquare  for  economy,  but  I  don't  believe  we  are 
so  desperate  we  need  to  start  with  our  sick  people  who  are  aged  or 
disabled.  I  recommend  that  HEW  go  back  to  the  drawing  board  and 
find  a  more  equitable  and  statistically  justifiable  system  based  on 
other  criteria,  even  if  this  means  a  delay  in  implementing  the  regula- 
tions. This  is  one  case  where  the  proposed  cure  is  worse  than  the 
disease,  and  I  think  a  pause  and  a  new  look  would  be  most  beneficial 
to  all  concerned. 

I  do  not  propose  a  specific  standard  with  respect  to  the  nursing  care, 
as  to  either  the  hours  or  the  numbers  at  all  hours,  but  I  do  think  that 
the  requirements  are  too  severe  and  it  is  extremely  difficult  for  our 
small  rural  hospitals  to  meet  those  standards.  They  make  a  valid 
effort  to  get  the  nurses.  They  advertise,  they  go  into  large  cities, 
they  look  throughout  the  State.  I  am  sure  my  situation  in  the  rural 
countires  is  the  same  as  many  in  the  State,  and  we  need  to  take 
another  look  and  try  to  give  them  a  little  help  instead  of  trying  to 
have  them  meet  a  strict,  rigid  PSRO  standard. 

I  think  the  chairman  for  permitting  me  to  mention  these  three 
problems  in  my  district,  and  I  hope  the  committee  can  give  due 
consideration  to  them. 

Mr.  Rostenkowski.  Are  there  other  questions? 

If  not,  the  committee  will  stand  in  recess  until  3 :35. 

[A  recess  was  taken.] 

Mr.  Rostenkowski.  Welcome  to  the  committee,  Mr.  Secretary.  It 
is  always  nice  to  have  you  before  our  committee. 

I  am  sure  that  what  you  have  to  say  will  be  very  interesting. 

STATEMENT  OF  HON.  CASPAR  W.  WEINBERGER,  SECRETARY  OF 
HEALTH,  EDUCATION,  AND  WELFARE,  ACCOMPANIED  BY  HON. 
STEPHEN  KURZMAN,  ASSISTANT  SECRETARY  FOR  LEGISLATION; 
HON.  THEODORE  COOPER,  M.D.,  ASSISTANT  SECRETARY  FOR 
HEALTH;  AND  THOMAS  TIERNEY,  DIRECTOR,  BUREAU  OF 
HEALTH  INSURANCE,  SOCIAL  SECURITY  ADMINISTRATION 

Secretary  Weinberger.  Thank  you  very  much,  Mr.  Chairman,  and 
members  of  the  subcommittee.  We  are  pleased  to  appear  before  you 
today  to  discuss  the  efforts  of  the  Department  of  Health,  Education, 
and  Welfare  to  implement  specific  cost  control  provisions  of  the  1972 
Social  Security  Amendments. 

I  will  be  glad  to  explain  exactly  what  actions  we  have  taken  for 
each  of  those  specific  provisions;  however,  in  order  to  understand 
those  actions,  we  must  first  get  a  clear  understanding  of  the  entire 
medical  cost  area  and  its  effects  on  the  Federal  budget. 

As  both  the  largest  single  purchaser  of  health  care  and  a  major 
contributor  to  the  development  of  new  medical  technology,  the  Federal 
Government  has  an  important  role  to  play  in  the  health  industry. 

It  is  responsible  for  administering  programs  passed  by  the  Congress 
and  must  allocate  limited  Federal  program  dollars  among  competing 
social  needs.  But  the  ability  of  the  Department  of  Health,  Education, 
and  Welfare  to  serve  the  public  through  its  health  care  programs  is 
being  seriously  eroded  every  time  the  Consumer  Price  Index  measures 
a  higher  hospital  room  rate  or  an  increase  in  physician  fees  and  every 
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time  an  unnecessary  service  is  rendered  or  some  form  of  expensive  but 
underutilized  technology  is  introduced  into  a  hospital. 

Moreover,  the  Federal  health  dollar  cannot  be  stretched  without 
limit,  and  increases  in  the  medicare  and  medicaid  programs  must 
ultimately  affect  the  resources  we  can  commit  to  other  equally  critical 
social  programs. 

The  health  industry  is  one  of  the  Nation's  largest  and  fastest 
growing,  employing  over  4  million  people.  It  demands  an  ever- 
increasing  portion  of  our  national  resources. 

We  have  two  interests.  We  have  the  interest  of  doing  what  we  can 
to  hold  down  the  total  Federal  costs  involved  in  these  programs;  we 
also  know  that  we  occupy  such  a  large  portion  of  the  total  health 
care  picture  that  what  we  do  can  make  a  significant  difference  for  the 
public  that  is  not  directly  affected  by  the  Federal  programs  and  what 
we  do  not  do  can  also  have  a  significant  impact  on  the  public. 

FIGURE  1 

NATIONAL  HEALTH  EXPENDITURES 
AND  THEIR  PERCENT  OF  G.N.P. 
-  SELECTED  FISCAL  YEARS,  FY  1960  -  FY  1975 

(IN  BILLIONS  OF  DOLLARS) 


120 

$118.4 

$104.2 

KRS 

100 

=s 
O 
Q 

80 

$69.2 

ONS  OF 

60 

$42.1 

7.7% 

8.3% 

PERCENT 
OF  G.N.P. 

_i 
_j 

40 

7.2% 

GO 

$25.9 

Z 

20 

5.2% 

5.9% 

FY60 

FY66 

FY70 

FY74 

FY75 

Source:     Nancy  L.  Worthington,     National  Healh  Expenditures,  1S2J-1S741 
Social  Security  Bulletin,  Feb  1975.     FY  1975  Estimate  derived  from 
data  furnished  by  Bureau  of  Economic  Analysis,  Dept  of  Commerce,  and 
Office  of  Deputy  Ass't  Sec'y  for  Planning  &  Evaluation  -  Health,  DKEW 


As  you  can  see  from  figure  1,  health  expenditures  were  just  slightly 
over  $25  billion  in  1960  and  accounted  for  just  over  5  percent  of 
gross  national  product.  By  1974,  health  expenditures  had  reached  $104 
billion,  equivalent  to  7.7  percent  of  GNP.  With  a  continuation  of 
current  trends  in  GNP  growth  and  the  rapid  increases  in  health  spend- 
ing, we  project  that  they  will  exceed  8.3  percent  of  our  total  annual 
production  by  the  end  of  this  year. 
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FIGURE  2 


DISTRIBUTION  OF  NATIONAL 
HEALTH  EXPENDITURES 

BY  SOURCE  OF  FUNDS,  FISCAL  YEARS  1966  AND  1974 


The  tremendous  growth  in  our  own  Federal  health  financing  pro- 
grams has  contributed  significantly  to  this  growth.  As  shown  in  figure 
2,  the  Federal  Government  accounted  for  27  percent  of  total  national 
health  spending  in  1974,  up  from  13  percent  in  1966.  The  dramatic 
increase  in  the  Federal  share  of  national  health  spending  has  resulted 
in  health  becoming  a  major  share  of  the  Federal  budget.  Between  1966 
and  1975,  health  spending  increased  from  4.4  to  11.2  percent  of  the 
Federal  budget,  one  of  the  highest  rates  of  increase  in  any  major  pro- 
gram area.  Medicare  and  medicaid  have  been  growing  at  annual 
rates  in  excess  of  15  percent.  Expenditures  for  these  programs  have 
quadrupled  in  just  8  years.  I  think  probably  it  still  is  the  highest 
except  perhaps  for  food  stamps. 
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FIGURE  3 

GROWTH  IN  FEDERAL  HEALTH  EXPENDITURES 

FY  1966  -  FY  1970  -  FY  1975 
(IN  BILLIONS  OF  DOLLARS) 
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Figure  3  shows  rather  dramatically  the  growth  and  changing  com- 
position of  Federal  health  outlays  in  the  last  10  years.  Between  1966 
and  1975  Federal  health  spending  increased  from  $5.9  to  $35  billion. 
Medicare  and  medicaid  expenditures  now  dominate  the  Federal 
health  budget. 

But  all  this  added  Federal  spending  did  not  buy  as  much  as  we 
would  have  hoped.  The  health  industry  suffers  from  chronic  inflation 
and  the  reimbursement  methods  used  by  medicare  and  other  third- 
party  payors  provide  few  incentives  for  either  hospitals  to  control 
costs  or  for  physicians  to  limit  fee  increases. 

As  you  can  see  in  figure  4,  both  hospital  and  physician  charges  have 
exceeded  the  overall  cost  of  living  in  every  period  except  during 
1971-74  economic  stabilization  program.  These  medical  price  in- 
increases  have  had  a  profound  effect  on  both  public  and  private 
expenditures. 

The  hospital  sector  is  the  largest  and  most  inflationary  segment  of 
the  health  industry.  While  the  problem  precedes  medicare  and  medic- 
aid, it  increased  significantly  in  intensity  in  1966.  As  shown  in  chart  4, 
hospital  charges  soared  after  the  introduction  of  medicare  and  medic- 
aid. Only  during  the  economic  stabilization  program  did  hospital 
charges  rise  at  rates  comparable  to  the  increase  in  the  general  cost  of 
living. 
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FIGURE  4 
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Between  1965  and  1974,  expenditures  for  hospital  care  rose  from 
$13.2  billion  to  $40.9  billion.  Most  of  this  increase  results  from  in- 
creases in  costs  per  patient-day.  Over  this  10-year  period  hospital 
costs  per  patient-day  increased  at  an  annual  rate  of  12  percent. 


FIGURE  5 


FACTORS  CONTRIBUTING  TO  AVERAGE 
ANNUAL  INCREASES  IN  COST  PER 
ADJUSTED  PATIENT  DAY  IN  U.S. 
COMMUNITY  HOSPITALS 
FY  1965  -  1974 
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As  chart  5  shows,  approximately  52  percent  of  this  increase  can 
be  attributed  to  increases  in  wages  and  prices  while  48  percent  resulted 
from  increases  in  the  number  and  kinds  of  services  that  were  rendered. 

Phrasing  it  another  way,  you  might  say  that  52  percent  or  about 
half  of  the  hospital  increase  of  12  percent  a  year  reflects  the  cost  of 
hying  and  the  other  things  that  the  hospitals  have  to  pay  more  for, 
and  the  other  half  of  that  12  percent  average  annual  increase  repre- 
sents new  tilings  that  have  been  added  or  some  different  things  that 
have  been  added  by  the  hospitals. 

The  environment  fostered  by  this  extensive  retrospective  cost- 
based  reimbursement  has  allowed  these  increases  to  occur  with  few 
constraints.  Recent  years  have  seen  hospitals  implement  major  new 
technologies  that  are  very  expensive.  Yet  there  is  a  little  incentive 
for  institutions  to  control  costs,  evaluate  the  cost-effectiveness  of 
new  services,  or  avoid  duplicating  underutilized  equipment  and 
services. 

The  Washington  area  is  an  interesting  illustration.  A  local  health 
planning  agency  determined  that  all  of  the  open  heart  surgery  in  this 
area  could  be  performed  by  surgical  teams  in  three  hospitals,  yet, 
seven  hospitals  perform  open  heart  surgery.  Not  only  would  cost 
savings  result  from  concentrating  the  surgery  in  three  hospitals,  but 
quality  would  improve  because  surgical  teams  that  handle  a  low 
volume  of  patients  typically  have  higher  mortality  rates,  simply 
based  on  experience  which  is  a  very  large  factor  in  this  work. 

Physicians,  like  hospitals,  have  been  increasing  their  charges  at 
rates  in  excess  of  the  overall  cost  of  living.  As  you  can  see  from  figure  4, 
physician  fees  have  increased  at  rates  higher  than  the  CPI  in  every 
period  except  for  the  1971-74  economic  stabilization  program  period. 

Public  and  private  expenditures  for  physician  services  have  also 
increased  at  high  rates  in  recent  years.  These  increases  result  from  a 
combination  of  rising  prices  for  physician  services,  increases  in  popula- 
tion, and  increases  in  quantity  and  quality  of  physician  services 
utilized  per  person.  In  the  decade  between  1975  and  1974  total 
expenditures  on  physicians'  services  increased  by  $10.6  billion. 
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FIGURE  6 

FACTORS  CONTRIBUTING  TO  INCREASES 
IN  EXPENDITURES  FOR  PHYSICIANS  SERVICES 
FY  1965  -  1974 

(IN  BILLIONS  OF  DOLLARS) 
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Source:     Office  of  Research  &  Statistics,  Social  Security  AdministiatiOn,  DHEW 

As  you  can  see  from  chart  6,  over  60  percent  of  this  $10.6  billion 
increase  was  due  to  increases  in  the  prices  of  physician  services,  11 
percent  can  be  attributed  to  increases  in  population  or  what  we  might 
call  workload  increases,  and  28  percent  was  due  to  increases  in  quality 
and  utilization  of  services  per  person. 

The  method  of  reimbursing  physicians  on  the  basis  of  customary 
and  prevailing  charges  employed  by  medicare  and  other  third-party 
payors  has  contributed  to  rising  physician  fees,  since  a  physician  is 
paid  on  the  basis  of  fees  set  by  himself  and  his  colleagues.  Indeed,  the 
legislative  history  of  Public  Law  92-603  demonstrates  that  Congress 
enacted  the  economic  index  provisions  specifically  with  this  problem 
in  mind. 

The  magnitude  of  current  health  cost  inflation  can  be  seen  even 
more  clearly  when  we  consider  its  effects  on  the  medicare  and  medicaid 
programs. 

In  the  current  fiscal  year  we  expect  medicare  spending  alone  to 
jump  by  22.5  percent  or  $2.6  billion  over  its  level  in  the  previous  year. 

Over  50  cents  of  every  new  dollar  spent  on  each  medicare  beneficiary 
goes  to  pay  for  increases  in  medical  prices.  In  total,  Federal  and  State 
governments  will  spend  in  excess  of  $26  billion  under  medicare  and 
medicaid  this  year,  an  increase  of  about  $5  billion  in  a  single  year. 
In  comparison,  total  spending  for  all  other  health  programs  admin- 
istered by  HEW  will  increase  by  only  $900  million.  Thus,  while  the 
Congress  and  the  administration  are  collectively  seeking  ways  to  limit 
the  Federal  budget,  spending  for  medicare  and  medicaid  continues  to 
grow  at  rates  that  exceed  the  growth  in  both  the  GNP  and  tax 
revenues. 
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It  should  not  come  as  a  surprise  that  New  York  City,  which  pays 
25  percent  of  its  medicaid  costs,  is  on  the  brink  of  bankruptcy.  This 
is  one  of  the  factors  involved  in  that.  Not  the  only  one  by  any  means, 
but  it  is  one  of  them. 

The  administration  supported  the  efforts  of  the  economic  stabiliza- 
tion program  and  actively  sought  the  continuation  of  a  broad  health 
health  cost  control  program.  In  the  first  12  months  following  the 
expiration  of  the  economic  stabilization  program,  the  medical  care 
component  of  the  Consumer  Price  Index  rose  36  percent  faster  than 
the  prices  for  all  goods  and  services  in  our  economy.  That  is  about 
14  percent  against  10.2  in  the  CPI. 

Although  one  might  expect  a  temporary  bulge  immediately  follow- 
ing the  expiration  of  ESP  controls,  the  rate  of  increase  has  not  abated ; 
so  it  looks  pretty  permanent  now. 

The  ESP  controls  expired  over  1  year  ago,  but  for  the  first  4  months 
of  this  calendar  year,  medical  care  prices  have  been  increasing  at  an 
annual  rate  of  13.4  percent,  more  than  twice  the  increase  in  the  overall 
cost  of  living,  which  we  have  now  forced  down  into  the  area  of  6  per- 
cent. Within  the  last  month  the  Council  on  Wage  and  Price  Stability 
singled  out  medical  care  as  one  of  the  worst  remaining  trouble  spots 
in  an  otherwise  improving  inflation  picture. 

I  have  said  many  times,  and  firmly  believe,  that  the  faulty  design 
of  medicare  and  medicaid  is  the  principal  culprit  responsible  for  this 
superinflation  in  health  care  costs. 

The  guaranteed  Government  payment  of  health  care  costs  in 
virtually  any  amount  submitted  by  the  provider  in  the  past  and  with 
normal  market  factors  absent  in  the  health  care  area,  inflation  was 
bound  to  happen,  and  it  certainly  did. 

Unfortunately,  our  present  situation  with  health  care  costs  rising 
faster  than  the  CPI  is  not  unique  to  this  calendar  year.  Similar 
trends  were  present  in  the  late  sixties  and  early  seventies  when  the 
Congress  and  the  Administration  were  discussing  modifications  in 
the  medicare  and  medicaid  programs.  Out  of  these  discussions  came 
a  series  of  amendments  to  titles  XVIII  and  XIX  of  the  Social  Security 
Act,  designed  to  put  somewhat  of  a  brake  on  these  uncontrollable 
increases  in  Federal  spending  for  medical  care.  It  is  these  provisions 
of  Public  Law  92-603  that  we  are  discussing  today. 

I  do  not  want  to  leave  you  with  the  erroneous  impression  that 
medical  care  price  increases  have  been  the  only  culprit  responsible 
for  these  dramatic  increases  in  Federal  health  spending.  Over  30 
percent  of  the  increase  in  health  expenditures  over  the  last  10  years 
has  been  due  to  increased  quality  and  utilization. 

There  is,  however,  a  growing  body  of  data  which  indicates  that 
some  of  this  increase  in  utilization  is  unnecessary  and  can  be  eliminated 
through  effective  utilization  review  programs.  For  just  one  example, 
the  Multnomah  Foundation  in  Oregon  experienced  a  permanent 
1.1-day  reduction  in  average  length  of  stay  through  effective  utiliza- 
tion review  efforts.  Considering  the  volume  of  medicare/medicaid 
patients,  and  the  costs  of  hospitalization  of  well  over  $100  a  day, 
that  is  a  significant  savings. 

I  see  no  reason  why  such  results  cannot  be  achieved  at  the  national 
level  through  effective  utilization  review  by  hospital  utilization 
review  committees  and  Professional  Standard  Review  Organizations 
(PSROs). 
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The  four  regulations  which  I  will  discuss  today  must  be  viewed  in 
the  context  of  this  disheartening  inflationary  picture.  Ironically,  the 
economic  pressures  responsible  for  passage  of  these  cost  control 
provisions  by  the  Congress  are  even  stronger  today,  and  their  effects 
on  the  Federal  budget  are  even  more  serious.  These  four  regulations 
are  the  Department's  efforts  to  implement  the  hospital  cost  limit 
provision  of  H.R.  1,  section  223,  the  elimination  of  the  inpatient 
routine  nursing  cost  differential,  the  utilization  review  requirements 
of  the  act,  (sections  207  and  237,  and  the  physician  fee  index  provision 
act  which  is  section  224. 

HOSPITAL  COST  LIMITS 

Section  223  of  the  act  gave  the  Secretary  of  Health,  Education,  and 
Welfare  authority  to  limit  prospectively  our  reimbursement  of  pro- 
vider costs  where  these  are  judged  to  be  unreasonably  high  as  a  partial 
remedy  for  some  of  the  previously  discussed  incentives  for  inefficiency 
that  are  inherent  in  retrospective  cost  reimbursement.  The  committee's 
report  on  the  bill  suggested  that  the  limits  should  initially  be  applied 
to  costs  which  would  generally  not  be  expected  to  vary  greatly  with 
the  quality  of  medical  care  among  a  group  of  similar  providers  and 
would,  in  the  beginning,  apply  to  relatively  few  providers. 

To  meet  these  objectives,  we  placed  hospitals  into  70  groupings  to 
achieve  comparability  and  applied  the  limits  only  to  routine  costs, 
those  applicable  to  all  patients,  that  is,  room,  board,  and  basic  nursing. 
The  cost  of  ancillary  and  special  care  services  were  not  placed  under 
limits. 

The  variables  selected  for  this  initial  grouping  were  bed  size,  per 
capita  income  of  the  State  in  which  the  hospital  was  located,  and 
whether  or  not  the  hospital  was  in  a  metropolitan  area.  Bed  size  was 
included  to  account  for  the  higher  costs  typically  present  in  the  larger 
institutions.  The  latter  two  variables  represented,  respectively,  the 
general  cost  and  wage  pattern  in  the  area  and  the  effect  of  urban-rural 
cost  differentials. 

The  limits  were  initially  set  at  a  fairly  high  level  so  that  hospitals 
would  have  time  to  adjust  to  the  new  provision  and  to  allow  for  any 
lack  of  precision  in  the  initial  classification  system. 

We  said  that  medicare  per  diem  payments  would  be  limited  to  the 
90th  percentile  of  the  distribution  of  routine  per  diem  costs  within 
each  grouping  plus  10  percent  of  the  median.  So  it  wasn't  really  all 
that  repressive.  We  estimated  that  only  4.5  percent  of  all  hospitals 
would  exceed  the  limits.  I  think  it  is  important  to  point  out  that  since 
these  limits  are  set  prospectively,  all  hospitals  could  potentially  come 
in  under  the  limits.  To  improve  the  equity  of  the  regulations,  sole  com- 
munity providers  were  exempted,  and  exceptions  were  to  be  allowed 
for  the  costs  of  atypical  services  or  of  circumstances  beyond  the  control 
of  the  hospital.  The  hospitals  with  teaching  programs  tend  to  be 
grouped  together. 

Throughout  this  past  year  we  have  sought  to  develop  objective 
criteria  for  evaluating  requests  for  exceptions.  We  actually  have  re- 
ceived another  13  exception  requests  plus  an  additional  eight  hospitals 
that  have  sought  exemptions  on  the  grounds  that  they  are  sole  com- 
munity providers.  Of  these  requests  one  was  approved,  five  were  given 
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partial  approval,  and  the  remainder  were  either  under  consideration 
or  have  been  returned  for  revisions.  All  sole  community  provider 
exemption  requests  were  approved. 

We  have  now  issued  a  new  schedule  of  limits  to  be  effective  for 
cost  reporting  periods  beginning  on  or  after  July  1,  1975.  The  hospital 
classification  system  has  been  modified  slightly  and  reduced  from  70 
to  32  groupings.  We  have  also  lowered  the  group  limits  to  the  80th 
percentile  plus  10  percent  of  the  median. 

We  have  two  factors  influencing  this  decision. 

First  :  Each  standard  metropolitan  statistical  area  is  now  ranked 
on  the  basis  of  its  own  per  capita  income  rather  than  State  per  capita 
income.  This  change,  increasing  the  equity  of  the  system,  was  made 
because  costs  and  incomes  vary  between  urban  areas  in  a  State  and 
use  of  State  per  capita  income  may  have  resulted  in  some  areas  being 
unfairly  disadvantaged. 

Second:  And  perhaps  more  important,  was  an  expectation  that  has 
been  confirmed  by  the  exception  process.  That  is,  review  of  cost 
reports  in  connection  with  the  exception  requests  has  indicated  the 
existence  of  cost  reporting  areas  where  questionable  accounting 
practices  add  to  program  costs.  As  a  result,  we  believe  it  necessary  to 
subject  more  cost  reports  to  the  intensive  type  of  analysis  which  is 
required  under  the  exception  process.  So  if  you  move  back  to  the  80th 
percentile,  you  will  get  more  opportunity  to  examine  and  hopefully 
improve  some  of  the  dubious  accounting  processes. 

We  project  that  approximately  11  to  12  percent  of  all  hospitals 
potentially  could  be  affected  by  these  limits — hopefully,  fewer  if  those 
potentially  over  the  limit  respond  by  reducing  their  costs,  which  is 
an  option  also  open.  The  projected  budgetary  saving  from  this  provi- 
sion in  fiscal  year  1976  is  $60  million,  about  one-half  of  1  percent  of 
the  projected  medicare  hospital  expenditures. 

Although  a  few  hospitals  will  have  large  amounts  of  reimbursement 
questioned,  most  will  be  only  slightly  over  the  limits.  In  effect,  the 
drop  of  the  80th  percentile  plus  10  percent  of  the  median  really  means 
the  90th  percentile  of  the  distribution,  and  is  not  really  that  much 
of  a  burden. 

The  major  criticism  of  the  new  schedule  of  limits  is  that  the  classifi- 
cation system  does  not  directly  take  into  account  the  scope  of  hospital 
services,  teaching  programs,  or  differences  in  patient  mix. 

I  would  like  to  point  out  that,  before  publishing  a  schedule  of 
limits  based  on  this  classified  system  we  analyzed  many  different 
variables  and  found  that  the  available  measures  of  patient  mix  and 
service  complexity  have  little  impact  on  routine  costs  per  day,  which 
is  what  we  are  talking  about. 

There  are  two  reasons  for  this  finding.  First :  The  routine  portion  of 
costs  is  not  likely  to  vary  with  the  intensity  of  services  required  when 
more  seriously  ill  patients  are  treated. 

Second:  We  found  patient  mix  and  service  complexity  variables  to 
be  highly  correlated  with  bed  size,  making  their  inclusion  redundant. 
Improving  the  method  of  grouping  hospitals  will  remain  an  ongoing 
area  for  analysis  within  the  Department.  We  don't  regard  the  32  as 
any  final  figure  necessarily, 
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ELIMINATION  OF  NURSING  DIFFERENTIAL 

The  second  regulation  is  the  nursing  differential  that  has  been  paid 
since  1969  to  the  6,700  hospitals  participating  in  the  medicare  program. 
This  action  has  evoked  much  comment  and  criticism  that  generally 
does  come  when  you  attempt  modifications  in  an  industry. 

The  8%  percent  nursing  differential  was  implemented  in  1969 
because  there  was  a  general  feeling  that  the  medicare  reimbursement 
formula  at  that  time  did  not  adequately  cover  the  costs  of  all  hospital 
services  furnished  to  medicare  beneficiaries. 

A  study  performed  in  1966  had  shown  that  elderly  patients  used 
more  routine  nursing  services  than  those  under  65.  The  8% -percent 
differential  was  then  applied  across  the  board  to  all  hospitals,  regard- 
less of  whether  or  not  they  had  actually  demonstrated  that  a  greater 
degree  of  nursing  care  was  being  furnished  to  aged  patients. 

Since  1969  we  have  determined  that  changes  in  the  medicare  law, 
changes  in  the  way  services  are  furnished,  and  changes  in  the  way 
medicare  reimburses  for  routine  services  have  occurred  which  make 
the  concept  of  a  cost  differential  no  longer  necessary  and  indeed  inap- 
propriate in  a  period  like  this. 

There  are  two  additional  reasons  for  the  action  we  have  taken: 

One:  Public  Law  92-603  has  extended  medicare  coverage  to  a  sig- 
nificant number  of  disabled  individuals  under  age  65  and  those  with 
end-stage  renal  disease.  As  this  segment  of  the  medicare  program 
increases,  the  medicare  population  becomes  similar  to  the  population 
as  a  whole  with  regard  to  their  requirements  for  skilled  nursing,  the 
differential  can  no  longer  be  justified. 

Two:  Since  1969  there  has  been  a  marked  increase  in  the  number  of 
special  care  beds  such  as  intensive  care,  coronary  care,  the  higher 
costs  of  which  are  already  reflected  in  medicare  reimbursements. 
They  provide  more  intensive  care  than  that  found  in  general  routine 
care  areas,  and  there  has  been  a  substantial  shift  of  the  seriously  ill 
to  these  units,  which  largely  substitute  for  the  special  services  that 
previously  were  given  in  standard  wards. 

So  in  an  effort  to  refine  further  the  medicare  cost  reimbursement 
formula  to  reflect  more  accurately  the  actual  direct  and  indirect  costs 
incurred  by  hospitals  in  caring  for  medicare  beneficiaries  and  to  bring 
some  small  reduction  in  costs  to  the  ever  rising  medicare  budget,  we 
decided  to  terminate  the  nursing  differential. 

The  budgetary  savings  in  fiscal  year  1976  will  be  $20  million; 
however,  the  first  year  in  which  the  elimination  of  the  differential 
will  affect  all  hospitals,  fiscal  year  1977,  budgetary  savings  are  esti- 
mated at  $130  million,  or  only  1.2  percent  of  medicare  reimburse- 
ment to  hospitals  and  about  one-third  of  1  percent  of  total  hospital 
budgets,  but  this  still  represents  a  fair  saving  for  the  Government. 

Mr.  Rostenkowski.  Mr.  Secretary,  I  believe  we  will  stop  there 
for  10  minutes  and  then  we  shall  return. 

Secretary  Weinberger.  Yes,  sir. 

Mr.  Rostenkowski.  The  committee  will  stand  recessed  for  10 
minutes. 

[A  recess  was  taken.] 

Mr.  Rostenkowski.  The  committee  will  resume  its  hearings. 
Mr.  Secretary,  would  you  continue,  please. 
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Secretary  Weinberger.  Mr.  Chairman,  and  members  of  the  com- 
mittee, we'd  just  reached  the  discussion  of  the  third  of  the  four  regu- 
lations that  are  before  the  committee  and  that  is  the  utilization  review 
regulations. 

UTILIZATION  REVIEW 

These  regulations  were  published  in  final  form  on  November  29, 
1974,  and  they  implement  sections  207  and  237  of  Public  Law  92-603, 
which  made  major  changes  in  the  nature  of  utilization  review  activ- 
ities to  eliminate  confusion  and  duplication.  Proposed  regulations 
had  been  published  in  January  1974,  and  generated  a  substantial 
amount  of  public  interest  and  comment.  Shortly  thereafter,  I  ap- 
pointed an  interagency  committee  to  coordinate  the  development 
of  the  final  regulations,  to  assure  that  medicare  and  medicaid  pro- 
visions were  identical  wherever  possible,  and  to  guarantee  that  the 
final  regulations  were  complementary  to  and  supportive  of  the  pro- 
fessional standards  review  organization  [PSRO]  program. 

These  new  regulations,  in  our  view,  when  combined  with  the  evolv- 
ing PSRO  program,  form  a  comprehensive  mechanism  for  assuring 
that  reimbursement  will  be  made  only  for  high  quality  care.  They 
also  will  reduce  expenditures  for  unneeded  care  by  those  programs 
as  the  previously  cited  experience  in  Oregon  indicated.  If  these  regu- 
lations are  implemented  in  fiscal  year  1976,  about  $60  million  in 
medicare  outlays  would  be  saved — outlays  that  would  otherwise 
go  for  unneeded,  and  potentially  harmful,  care. 

These  regulations  have  generated  considerable  concern  on  the  part 
of  hospitals  and  other  providers.  The  Department  has  worked  vig- 
orously to  provide  technical  assistance,  guidelines,  and  support  to 
individuals  and  institutions,  as  they  move  to  implement  the  new 
regulations.  Concern  has  been  expressed  that  these  regulations  under- 
mine local  PSRO's  by  shifting  responsibility  for  medical  decisions 
away  from  PSRO's  and  back  to  fiscal  intermediaries.  Let  me  state 
without  any  question  that  this  administration  is  fully  committed  to 
the  concept  of  peer  review  of  medical  care  through  the  PSRO  pro- 
gram as  soon  as  possible.  However,  the  PSRO  program  will  not  be- 
come fully  operational  nationwide  for  some  time.  In  the  meantime 
there  remains  a  need  for  effective  and  efficient  institutional  peer  review. 
These  new  UR  regulations  build  upon  and  are  fully  congruent  with 
the  concepts  of  the  PSRO  review  system. 

We  have  recently  developed  explicit  instructions  to  State  agencies 
and  intermediaries  informing  them  that  a  qualified  conditional  PSRO 
takes  precedence  over  utilization  review  requirements,  and  that  a 
hospital's  responsibilities  for  utilization  review  cease,  when  review 
responsibilities  for  that  hospital  have  been  assumed  by  a  qualified 
PSRO.  Of  course,  the  PSRO  may  delegate  the  utilization  review 
functions  back  to  the  hospital,  and  is  expected  to  do  so  where  the 
hospital  has  proven  competence  to  undertake  the  review  function. 

A  number  of  sources  have  expressed  concern  with  the  capacity  of 
smaller  hospitals,  particularly  in  rural  areas,  to  comply  with  the 
utilization  review  requirements.  It  was  largely  in  response  to  these 
concerns  that  I  decided  to  postpone  the  effective  date  of  the  regula- 
tions from  February  1  to  July  1,  1975.  Over  the  last  several  months, 
we  have  met  with  large  numbers  of  concerned  physicians,  administra- 
tors, and  State  officials  to  provide  guidance  and  technical  assistance 
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to  comply  with  the  regulation.  The  regulations,  as  written,  contain 
considerable  flexibility  in  the  manner  in  which  hospitals  may  organize 
their  utilization  review  activities.  Community-based  review  groups, 
established  by  medical  societies  or  groups  of  hospitals,  form  one 
available  alternative.  In  some  States,  medicaid  State  agencies  have 
requested  waivers  to  permit  the  operation  of  an  alternative,  State- 
operated  review  systems  in  isolated  rural  hospitals.  We  recognize, 
however,  that  despite  these  available  options,  there  remain  some  ad- 
ditional concerns  peculiar  to  small  hospitals,  which  may  require 
special  attention. 

The  medicaid  statutory  limitations  on  participation  of  individuals 
who  are  financially  interested  in  any  institution,  employed  by  a 
long-term  care  facility,  or  directly  responsible  for  patient  care  severely 
limit  the  availability  of  qualified  physician  and  nonphysician  personnel 
to  participate  in  review  activities.  The  Department  is  working  actively 
to  develop  guidelines  for  enforcing  these  limitations  which  provide 
some  latitude  in  reviewer  eligibility,  while  still  complying  with  the 
intent  of  the  statute.  Second,  some  small  hospitals  may  have  diffi- 
culty in  conducting  the  statutorily  required  review  of  each  admission 
within  the  time  frame  specified  in  the  regulations.  Because  the  De- 
partment's primary  concern  is  to  improve  the  quality  and  appro- 
priateness of  the  care,  we  have  taken  a  position  which  we  feel  will 
assist  these  isolated  facilities  to  comply  with  the  law.  All  hospitals 
participating  in  the  program  must  be  certified.  But  through  the  special 
certification  provisions  in  the  regulations,  small  hospitals  which  are 
making  good  faith  efforts  to  comply  with  the  regulations  can  be  certi- 
fied for  continued  participation  in  medicare  and  medicaid.  We  are 
developing  regulations  and  administrative  mechanisms  to  assure  that 
States  with  significant  numbers  of  such  specially  certified  hospitals 
are  not  in  danger  of  being  penalized  by  a  reduction  in  medicaid  funds. 

We  feel  that  this  approach  adequately  addresses  the  immediate 
problems  of  rural  hospitals  and  will  allow  them  to  proceed  with  plans 
to  implement  by  July  1.  However,  we  will  maintain  a  close  watch  on 
this  problem  over  the  next  year,  with  an  eye  toward  further  amending 
the  regulations  or  seeking  changes  in  the  statute  if  it  appears  that 
such  actions  are  necessary.  Members  of  the  subcommittee  can  be 
assured  that  the  Department's  objective  is  to  provide  sufficient  flexi- 
bility to  rural  hospitals  to  allow  their  continued  participation  in 
medicare  and  medicaid,  while,  at  the  same  time,  moving  to  improve 
their  capability  to  deliver  high  quality  care. 

The  American  Medical  Association  has  opposed  the  November  29 
regulations  on  the  grounds  that  they  interfere  with  patient  and 
physician  rights.  Judge  Hoffman  recently  in  Chicago  issued  a  pre- 
liminary injunction,  enjoining  the  Department  from  enforcing  portions 
of  these  regulations.  We  have  recommended  appeal  of  this  ruling  and 
reaffirm  the  right  of  the  Congress  and  the  administration  to  provide 
mechanisms  for  determining  what  care  shall  be  reimbursed  under 
medicare  and  medicaid.  We  feel  that  physicians  and  other  qualified 
medical  personnel  are  best  able  to  make  that  determination  and  that, 
through  utilization  review  committees  and  PSRO's,  we  believe  their 
professional  expertise  can  be  brought  to  bear  on  these  often  difficult 
payment  decisions. 
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ECONOMIC  INDEX 

Finally,  the  fourth  of  these  regulations  is  the  economic  index,  the 
regulation  that  implements  the  physician  fee  index  provision,  section 
224  of  the  act.  Congress  enacted  this  provision  to  limit  increases  in 
physician  fees  that  could  not  be  justified  on  the  basis  of  increased 
practice  costs  or  increases  in  productivity.  Fee  increases  that  are 
justified  because  of  higher  office  practice  costs  and  increases  in  the 
productivity  of  physicians  are  fully  allowed  and  recognized. 

On  April  14  of  this  year  we  published  a  notice  of  proposed  rule- 
making implementing  the  economic  index  provision  of  the  medicare 
law.  The  final  regulations  will  be  published  on  Monday,  June  16,  1975. 
This  index  will  be  operative  in  fiscal  year  1976.  The  economic  index 
was  not  put  into  effect  in  fiscal  years  1974  and  1975,  since  physician 
charge  increases  for  those  2  years  were  limited  by  the  economic 
stabilization  program.  That  program's  controls  were  considered  to  be 
at  least  as  stringent  as  those  that  would  have  been  imposed  by  the 
economic  index  provision  in  the  statute. 

Before  discussing  the  specific  actions  taken  by  us  to  implement  that 
statute,  I'd  like  to  point  out  that  the  budgetary  implications  of  this 
regulation  are  quite  small.  In  fact,  the  application  of  the  economic 
index  will  result  in  a  budgetary  saving  of  only  $26  million,  or  about 
eight-tenths  of  1  percent  of  the  total  expected  medicare  part  B  physician 
expenditures  of  $3.2  billion.  So  this  should  put  in  perspective  some  of 
the  complaints  that  have  been  heard  against  this  provision. 

The  data  used  to  calculate  the  economic  index  are  national  in 
nature  but  they  will  be  applied  locally.  Although  the  Senate  Finance 
Committee  Report  suggested  that  a  separate  index  for  each  locality 
be  calculated,  a  national  index  is  being  used,  at  least  initially,  because 
the  data  required  to  construct  local  indices  are  not  now  available. 

The  index  will  be  applied  to  every  prevailing  charge  in  each  locality. 
It  will  also  be  applied  on  a  cumulative  basis  with  fiscal  year  1973 
serving  as  the  base  year,  as  specified  by  Congress.  In  other  words, 
increases  in  prevailing  charges  over  the  1973  base-year  level  cannot 
exceed  the  rate  justified  by  the  economic  index  calculated  for  that 
period.  The  cumulative  economic  index  figure  for  fiscal  }^ear  1976 
will  be  1.179.  Thus,  any  individual  prevailing  charge  that  would 
increase  by  more  than  17.9  percent  over  its  1973  base  will  have  the 
rate  of  increase  limited  to  17.9  percent.  Prevailing  charges  that  have 
increased  by  less  than  17.9  percent  will  be  unaffected,  and  any  portion 
of  the  allowable  increase  not  used  will  be  carried  forward  to  future 
years. 

The  economic  index  that  has  been  constructed  conforms  to  the 
legislative  intent.  The  Senate  finance  Committee  report  suggested 
that  the  index  consist  of  two  components  reflecting:  (1)  Increases 
in  the  expenses  of  physician  practice  [as  indicated  by  IRS  data] 
and  (2)  increases  in  general  earnings  levels  [as  indicated  by  social 
security  data].  The  report  suggested  that  these  components  be  given 
the  average  weights  shown  in  the  IRS  data  on  self-employed  phy- 
sicians' gross  incomes  [40  percent  office  expenses,  60  percent  net 
earnings].  Because  physicians  are  incorporating  in  increasing  numbers, 
IRS  data  no  longer  offer  a  very  good  source  of  information  about 
changes  in  physicians'  office  practice  expenses;  therefore,  pertinent 
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components  of  the  Consumer  Price  Index,  the  Wholesale  Price  Index, 
Bureau  of  Labor  Statistics  wage  indexes,  and  data  from  medical 
economies  have  been  used  instead. 

It  was  felt  that  the  use  of  BLS  information  on  the  average  weekly 
earnings  of  workers  is  preferable  to  Social  Security  data  because  it  is 
more  current. 

Recently,  the  rising  cost  of  malpractice  insurance  has  become  a 
major  concern.  As  you  know,  medical  malpractice  costs  differ  widely 
by  both  physician  specialty  and  locality.  In  addition,  there  are  no 
reliable  data  on  malpractice  insurance  costs  at  the  local  or  national 
level.  As  a  result,  malpractice  costs  are  only  indirectly  captured  in  the 
office  practice  expense  component  of  the  index.  We  are  currently 
working  to  refine  the  index  to  account  for  medical  malpractice  costs 
directly  and  will  implement  such  changes  as  soon  as  the  appropriate 
data  are  developed. 

Much  controversy  has  surrounded  the  specific  data  used  to  con- 
struct the  index.  The  Department  utilized  what  it  considered  to  be 
the  best  available  data  and  'methodology  in  developing  the  economic 
index  figure.  It  does  not  preclude  future  refinement  of  the  data  and 
methodology.  Efforts  to  refine  the  statistical  bases  of  the  economic 
index  figure  will  continue  and,  as  suggested  by  the  Senate  Finance 
Committee  report  which  accompanied  H.R.  1,  any  additional  data 
to  refine  the  existing  methodology  which  are  obtained  or  received  will 
be  considered  for  use  in  determining  the  economic  index  in  future 
years. 

conclusion 

The  emphasis  of  our  discussion  today  has  been  on  short-run  and, 
unfortunately,  piecemeal  policies.  But  the  problems  in  the  health 
sector  are  deep  rooted.  They  require  longer  term  and  more  compre- 
hensive solutions. 

Under  present  conditions,  hospitals  and  physicians  can  often  shift 
to  medicare  beneficiaries  or  private-paying  patients  those  costs  which 
the  medicare  and  medicaid  programs  refuse  to  pa}-.  Under  the  current 
retrospective  cost-based  reimbursement  system,  hospitals  have  only 
very  limited  incentives  to  strive  actively  for  improved  efficiency.  We 
must  implement  a  reimbursement  structure  which  sets  budgets  pros- 
pectively and  applies  to  all  payors — public  and  private.  On  the  phy- 
sician side,  a  program  designed  merely  to  limit  increases  in  prevailing 
fees  for  medicare  patients  cannot  affect  the  system  to  any  significant 
degree.  To  some  extent,  physicians  have  the  ability  to  increase  the 
quantity  of  services  provided  in  order  to  provide  a  self -established 
compensation  level.  Therefore,  an  effective  cost  control  program  will 
have  to  limit  not  only  unwarranted  fee  increases  but  also  unnecessary 
utilization.  Effective  policies  on  the  reimbursement  side  must  be 
integrated  with  review  mechanisms  which  monitor  the  appropriateness 
and  quality  of  care  being  provided. 

These  four  regulations,  when  fully  operational,  will  save  about  a 
quarter  billion  dollars  a  year,  which  is  not  an  inconsiderable  amount 
even  by  Washington  standards.  Taken  together,  we  believe  that  at 
the  same  time  they  will  also  improve  the  quality  of  care.  But,  I 
strongly  feel  that  the  only  real  way  to  end  double-digit  inflation  is 
through  a  broad-based  cost-containment  strategy  similar  to  the  kind 
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envisioned  in  the  comprehensive  health  insurance  plan  that  we  intro- 
duced in  Congress  last  year.  All  we  have  now  is  a  series  of  cost  control 
provisions,  limited  to  the  medicare  and  medicaid  programs,  and  they 
do  not  permit  us  to  take  a  broader  look  at  health  cost  inflation  or  to 
deal  with  the  totality  of  the  problem  through  a  single  program. 

Mr.  Chairman,  this  concludes  my  prepared  remarks.  We  will  be 
delighted  to  answer  any  questions  you  or  other  members  of  the  sub- 
committee may  have. 

I  am  accompanied  by  Assistant  Secretary  Stephen  Kurzman  and 
Assistant  Secretary  Theodore  Cooper  and  Thomas  Tierney,  Director 
of  the  Bureau  of  Health  Insurance,  Social  Security  Administration. 

Mr.  Kostenkowski.  Thank  you,  Mr.  Secretary.  We  will  pursue 
several  questions  and  once  again  we  will  have  to  break  because  of 
the  vote  on  the  floor. 

Mr.  Secretary,  how  do  you  account  for  such  violent  opposition  to 
each  one  of  these  regulations? 

Secretary  Weinberger.  Oh,  I  think  that  is  simple,  Mr.  Chairman. 
Any  time  you  try  to  effect  savings  in  governmental  costs  all  the  people 
that  want  those  savings  made  in  other  fields  come  in  and  object  to 
the  particular  area  in  which  you  are  working.  If  you  try  to  save  them 
overall  in  an  overall  budget  reduction,  everybody  comes  in  and 
objects, 

Mr.  Kostenkowski.  This  is  going  to  result  in  four  lawsuits  you 
are  going  to  have  to  fight  though,  isn't  it? 

Secretary  Weinberger.  Oh,  very  likely.  I  have  been  defendant 
in  more  lawsuits,  Mr.  Chairman.  The  Chief  Justice  told  me  I  give 
him  more  business  than  anybody  else  in  Washington,  so  I  suppose 
we  will  have  a  great  many.  It  is  a  very  litigious  age  we  live  in  and  a 
lot  of  the  lawyers  bringing  suits  are  sponsored  by  the  Government. 

Mr.  Kostenkowski.  Can  you  explain  to  us  why  these  regulations 
were  so  long  in  development  and  after  such  lengthy  delay  more  time 
requested  to  study  and  comment  on  these  was  rejected? 

Secretary  Weinberger.  We  have  had  a  substantial  amount  of 
time  in  which  people  have  had  an  opportunity  to  comment  on  them. 
If  we  put  them  in  sooner,  I  suppose  the  volume  of  opposition  would 
have  been  louder  and  more  pronounced.  The  physician  cost  index 
regulation  was  delayed  because  we  had  the  economic  stabilization 
program  in  effect  and  that,  in  effect,  took  its  place. 

The  changes  in  the  hospital  level  of  percentile  reduction  took 
place  because  we  had  a  number  of  factors  to  study  with  respect  to 
the  90  percent  before  moving  down  to  the  80  percent. 

Now,  there  is  a  necessary  period  of  study  that  goes  into  each  of 
these  regulations  and  we  attempted  in  good  faith  to  try  to  carry  out 
the  will  of  the  Congress,  but  to  do  it  in  a  way  that  involved  consulta- 
tion with  a  number  of  people,  both  outside  and  inside  the  Department. 
We  were  also  implementing  the  PSKO  program  at  the  same  time  by 
direction  of  the  Congress  and  we  are  trying  to  make  the  utilization 
review  regulations  congruent  with  that. 

So  these  are  all  factors  that  have  been  involved  in  it.  But  as  far 
as  the  period  of  time  for  comment,  before  most  of  these  regulations 
were  published  the  people  who  are  making  most  of  the  objections  to 
them  were  consulted  and  had  a  very  good  idea  of  the  content  of  the 
regulations.  The  comment  period  is  a  mechanism  for  bringing  the 
Department  comments  to  work  on  the  final  set  of  regulations. 
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Termination  of  the  comment  period  does  not  mean  that  people  who 
write  in  or  send  you  suggestions  after  that  period  are  not  licensed  to. 
They  are. 

Mr.  Rostenkowski.  Thank  you. 

Do  you  have  questions,  Mr.  Duncan? 

Mr.  Duncan.  Yes,  I  do. 

Mr.  Rostenkowski.  Mr.  Duncan. 

Mr.  Duncan.  Why  don't  we  adjourn  for  the  vote? 

Mr.  Rostenkowski.  Mr.  Secretary,  we  will  recess  at  this  point. 

Secretary  Weinberger.  Surely. 

[A  recess  was  taken.] 

Mr.  Rostenkowski.  The  committee  will  come  to  order. 

Mr.  Duncan  will  inquire. 

Mr.  Duncan.  Thank  you,  Mr.  Chairman. 

I  also  thank  you,  Mr.  Secretary,  for  your  patience.  You  indicated 
that  the  new  regulations  for  utilization  review  were  published  on 
November  29,  1974,  and  shortly  thereafter  you  indicated  you  ap- 
pointed the  interagency  committee  to  coordinate  the  final  develop- 
ment of  regulations. 

Secretary  Weinberger.  Essentially,  Congressman  Duncan,  I  ap- 
pointed the  interagency  committee  after  the  proposed  regulations 
were  published  to  assure  that  the  final  regulations  would  be  suppor- 
tive of  and  complementar}^  to  the  PSRO  program.  The  final  decision 
of  that  group — there  were  a  number  of  decisions,  but  a  principal  one 
was  that  where  a  conditional  PSRO  was  designated  to  perform  the 
review  in  the  area  the  hospitals  would  not  need  to  put  UR  into  effect. 

But  the  other  part  of  }^our  question  is  correct,  that  what  we  did 
right  after  the  publication  of  the  proposed  regulations  was  to  try  to 
bring  together  the  two  programs  for  the  final  version.  We  published 
a  proposed  version  of  utilization  review  regulations  in  January  1974. 

There  have  been  continual  discussions  with  a  number  of  groups 
concerned  since  that  time. 

Mr.  Duncan.  Now,  after  you  published  the  regulations,  you  say  in 
final  form,  did  you  make  substantial  changes  in  the  regulations  after 
that? 

Secretary  Weinberger.  Well,  there  were  some  changes.  That  is 
always  a  hard  question,  to  decide  what  is  "substantial."  I  would  not 
classify  

Mr.  Duncan.  Did  you  make  any  changes? 

Secretary  Weinberger.  Oh,  yes,  there  were  some  changes  made. 

Mr.  Duncan.  You  say  you  would  not  consider  them  substantial? 

Secretary  Weinberger.  No,  sir.  We  have  a  basic  rule  that  if  we 
consider  them  "substantial,"  we  republish  the  regulations  as  proposed 
and  again  ask  for  comments.  What  we  did  was  postpone  the  effective 
date.  I  did  that  reluctantly. 

Mr.  Duncan.  Was  it  more  a  facade  than  anything  else  that  you 
published  and  asked  for  comments  and  you  did  not  then  consider 
them  after  you  received  them? 

Secretary  Weinberger.  No;  it  certainly  was  not.  We  don't  consider 
the  comment  process  a  facade  in  any  way.  We  put  some  of  the  com- 
ments into  the  regulations  and  we  did  make  those  changes.  But  the 
comments  that  we  received  and  put  into  the  regulations  did  not  call 
for  what  I  would  describe  as  "substantial  changes."  But  we  did  make 
some. 
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Mr.  Duncan.  Could  you  furnish  for  the  record  the  changes  that  you 
made  from  the  final  form  that  was  published  on  November  29,  1974? 

Secretary  Weinberger.  Yes.  They  are  in  the  Federal  Register  

Mr.  Duncan.  I  mean  the  changes  that  were  different  from  the 
regulations  you  published  November  29,  1974. 

Secretary  Weinberger.  We  will  do  that.  They  are  in  the  Federal 
Register  and  we  will  extract  them  for  you  and  give  them  to  you.  But 
we  do  publish  the  changes  when  we  go  to  the  final  form  and  it  is  part 
of  the  preamble  to  the  final  regulations.  We  will  furnish  that. 

[The  information  follows:] 

[From  the  Federal  Register,  Vol.  39,  No.  231 — Friday,  Nov.  29,  1974] 

Rules  and  Regulations 

Title  20— Employees'  Benefits 

CHAPTER   III— SOCIAL    SECURITY   ADMINISTRATION,  DEPART- 
MENT OF  HEALTH,  EDUCATION,  AND  WELFARE 

[Regulations  No.  5] 

PART  405 — FEDERAL  HEALTH  INSURANCE  FOR  THE  AGED  AND 

DISABLED 

Utilization  Review;  Conditions  of  Participation 

On  January  9,  1974,  there  was  published  in  the  Federal  Register  (39  FR 
1447)  a  notice  of  proposed  rule  making  which  set  forth  proposed  amendments  to 
regulations  relating  to  utilization  review  procedures  for  hospitals  and  skilled 
nursing  facilities,  as  conditions  for  participation  in  the  Medicare  program.  These 
proposed  amendments  were  issued  pursuant  to  the  provisions  of  section  1861  (k) 
of  the  Social  Security  Act  (42  U.S.C.  1395x(k)),  as  amended  by  section  237(c)  of 
the  Social  Security  Amendments  of  1972  (Pub.  L.  92-603).  Section  237(c)  added 
authority  under  which  the  Secretary  may  require  the  use  in  the  Medicare  program 
(title  XVIII  of  the  Social  Security  Act)  of  utilization  review  procedures  established 
pursuant  to  the  Medicaid  program  (title  XIX  of  the  Social  Security  Act),  if  he 
determines  that  such  procedures  are  superior  in  their  effectiveness  to  the  utiliza- 
tion review  procedures  of  the  Medicare  program.  Interested  parties  were  given 
the  opportunity  to  sumbit  within  30  days  data,  views,  or  arguments  on  the  pro- 
posed amendments.  The  comment  period  was  extended  by  the  Secretary  for  an 
additional  30  days  to  March  11,  1974,  and  notice  of  this  extension  appeared  in 
the  Federal  Register  of  February  8,  1974. 

Final  regulations  which  amend  the  regulations  of  the  Social  and  Rehabilitation 
Service  dealing  with  the  utilization  review  requirements  of  State  plans  under  the 
Medicaid  program  are  being  published  in  this  edition  of  the  Federal  Register. 
The  amendments  to  the  Social  and  Rahabilitation  Service  regulations,  in  part, 
implement  section  1903(g)(1)(C)  of  the  Act,  as  added  by  section  207  of  Pub.  L. 
92-603,  by  requiring  States  to  have  in  operation  an  effective  program  of  control 
over  utilization  of  hospital,  mental  hospital,  skilled  nursing  facility,  and  inter- 
mediate care  facility  services,  utilizing  procedures  for  concurrent  review  of  the 
necessity  for  hospital  admission  and  continued  stay  of  each  patient,  and  retro- 
spective review  of  the  quality  and  nature  of  utilization  of  services  in  such  institu- 
tions. Since  many  providers  of  services  participating  in  the  Medicare  program  also 
participate  in  the  Medicaid  program,  it  would  generally  be  inefficient  to  have 
differing  utilization  review  requirements  applicable  to  the  same  facility  under 
each  program,  especially  when  compliance  with  such  requirements  is  a  responsi- 
bilitv  of  the  same  State  agency  (in  accordance  with  section  1864  and  1902(a)(9) 
of  the  Act  (42  U.S.C.  1395aa  and  1396a(a) (9)),  as  amended  by  section  239  of 
Pub.  L.  92-603). 

Pursuant  to  the  Secretary's  authority  under  section  1861  (k)  of  the  Social 
Security  Act  as  added  by  section  237(c)  of  Pub.  L.  92-603,  he  has  determined  that 
the  Medicaid  program  requirements  for:  review  of  all  hospital  admissions;  review 
of  extended  hospital  stays;  composition  of  the  committee  or  group  responsible 
for  utilization  review  in  hospitals  and  skilled  nursing  facilities;  and  the  require- 
ment for  completion  of  at  least  one  medical  care  evaluation  study  each  year  in 


235 


hospitals  and  skilled  nursing  facilities,  included  in  the  Social  and  Kehabilitation 
Service  regulations  published  on  this  date  in  this  edition  of  the  Federal  Register, 
are  superior  to  the  requirements  otherwise  applicable  under  section  1861  (k)  of 
the  Act.  Accordingly,  these  requirements  are  incorporated  as  utilization  review 
requirements  of  the  Medicare  program. 

Other  amendments  concerning  the  hospital  and  skilled  nursing  facility  written 
plan  of  utilization  review  and  medical  care  evaluation  studies  are  set  forth  by  the 
Secretary  under  authority  of  section  1861  (k)  of  the  Act.  These  regulations  further 
set  forth  the  authority  of  the  Secretary  to  use  section  237(c)  of  Pub.  L.  92-603  by 
providing  that,  if  the  Secretary  determines  that  alternative  procedures  established 
under  a  State  plan  pursuant  to  title  XIX  of  the  Act  axe  superior  in  effectiveness 
to  the  utilization  review  requirements  under  title  XVIII  of  the  Act,  some  or  all 
of  such  procedures  may,  at  the  option  of  the  Secretary,  be  required  in  hospitals 
and  skilled  nursing  facilities  in  that  State.  The  title  XIX  waivers  authorized  by 
45  CFR  250.19(b)  ma,y  be  granted  initially  for  a  period  of  at  least  12  months, 
but  no  more  than  24  months,  from  the  effective  date  of  these  regulations.  During 
this  period,  title  XIX  systems  which  receive  waivers  shall  not  be  used  under 
title  XVIII  except  where  the  waivered  title  XIX  system  is  a  PSRO.  This  time 
will  be  used  to  gather  operating  experience  and  data  on  the  effectiveness  of  the 
procedures  specified  by  these  regulations.  Subsequent  granting  of  waivers  for  the 
continued  operations  of  an  alternative  review  system  established  under  a  State 
plan  pursuant  to  title  XIX  of  the  Act  may  be  sought  at  the  end  of  that  initial 
period,  and  shall  be  made  only  after  a  careful  review  of  effectiveness  in  relation 
to  the  procedures  specified  in  this  regulation. 

Slightly  over  1,000  comments  were  received  from  many  sources  (including 
representatives  of  national,  State  and  local  organizations)  concerned  with  quality 
assurance  of  medical  care  and  the  appropriate  utilization  of  health  care  resources. 
All  of  the  comments  received  on  the  proposed  regulations  have  been  carefully 
considered.  Specific  comments  covered  the  following  concerns: 

1.  Preadmission  certification  by  the  utilization  review  committee  is  cumbersome, 
expensive,  and  a  poor  use  of  limited  physician  resources.  Requirements  for  pre- 
admission certification  of  hospital  admissions  by  the  utilization  review  committee 
have  been  deleted.  In  response  to  comments  received,  and  pursuant  to  section 
237(c)  of  P.L.  92-603,  a  review  system  for  hospitals  has  been  substituted  which 
provides  for  the  inclusion  of  nonplrysician  professional  personnel  in  the  review 
committee  or  group  and  which  allows,  where  possible,  use  of  such  support  per- 
sonnel under  the  direction  of  physicians.  The  review  system  required  by  these 
amendments  is  based  on  the  concept  that  the  medical  profession  should  assume 
greater  responsibility  for  high  quality  medical  care  and  the  necessity  and  appro- 
priateness of  care  in  hospitals  and  skilled  nursing  facilities.  These  regulations 
require  the  group  or  committee  responsible  for  the  hospital's  utilization  review 
to  review  elective  and  emergenc}^  admissions  within  one  day  following  admission, 
using  criteria  it  lias  developed,  to  determine  whether  the  admission  is  medically 
necessary.  If  approved  by  the  group  or  committee,  the  case  will  be  assigned  an 
extended  stay  review  date.  Prior  to  or  at  the  time  assigned  for  extended  stay 
review,  the  group  or  committee  will  determine,  using  criteria  it  has  developed, 
whether  further  stay  in  the  hospital  is  medically  necessary.  The  methods  and 
procedures  for  using  criteria  (and,  where  available,  nouns)  to  screen  admissions 
and  cases  of  extended  stajT  must  be  described  in  the  hospital's  written  plan  of 
utilization  review.  Procedures  are  also  set  forth  for  reviewing  the  quality  of 
care  on  a  retrospective  basis  by  means  of  medical  care  evaluation  studies.  The 
regulations,  in  addition,  provide,  under  authority  if  section  237(c)  of  Pub.  L. 
92-603,  that  the  hospital  Avill  complete  at  least  one  such  study  each  year.  These 
amendments  do  not  preclude  a  hospital  from  employing  preadmission  review  of 
elective  admissions,  but  where  such  a  system  of  review  is  used,  the  regulations 
require  that  it  be  used  at  least  for  those  categories  of  elective  admissions  which 
produce  unusually  high  costs,  or  which  have  been  found  by  the  group  or  com- 
mittee to  be  of  questionable  necessity,  or  admissions  which  have  been  proposed  by 
physicians  whose  patterns  of  care  have  been  found  to  be  questionable. 

2.  Allowing  each  institution  to  apply  its  own  norms  for  length  of  stay  would  permit 
an  inefficient  hospital  to  continue  its  practices.  The  regulations  have  been  revised 
to  provide  for  use  of  available  regional  norms  selected  by  the  hospital  utilization 
review  committee  in  determining  extended  stay  review  points.  Such  norms, 
and  the  methods  for  their  use,  must  be  included  in  the  hospital's  written  plan  of 
utilization  review. 
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3.  For  title  XVIII  purposes,  hospitals  should  not  be  required,  in  every  instance,  to 
use  all  procedures  specified  in  a  waivered  title  XIX  review  plan.  Where  a  State 
utilization  review  system,  established  pursuant  to  title  XIX,  is  granted  a  waiver 
from  the  otherwise  applicable  utilization  review  requirements  under  title  XIX, 
the  regulations  set  forth  herein  would  not  require  that  they  be  utilized  by  hospitals 
and  skilled  nursing  facilities  in  that  State  for  title  XVIII  beneficiaries  in  all  in- 
instanees.  When  a  waiver  of  title  XVIII  review  procedures  is  granted  to  a  State,  in 
accordance  with  45  CFR  250.19(b),  a  determination  will  be  made  in  each  case  by 
the  Secretary  as  to  the  applicability  of  those  procedures  to  title  XVIII  bene- 
ficiaries in  the  State.  Further,  the  Secretary  would  publish  regulations,  initially 
under  notice  of  proposed  rule  making  with  appropriate  opportunity  for  public 
comment,  which  set  forth  the  applicability  of  such  waivered  procedures  to  title 
XVIII  beneficiaries  in  each  case  where  a  waiver  is  granted  to  a  State.  In  the  process 
of  rule  making,  the  Secretary  will  consider  the  desirability  of  having  uniform 
utilization  review  requirements  under  title  XVIII  and  title  XIX  in  any  given 
State. 

4.  Regulations  interfere  with  PSRO  formulation  and  the  development  of  an  effective 
review  program.  The  evolution  of  the  Professional  Standards  Review  Organization 
program  pursuant  to  title  XI,  Part  B  of  the  Act,  added  by  section  249F  of  Pub.  L. 
92-603,  has  been  carefully  considered  in  developing  these  regulations.  In  develop- 
ing final  regulations  to  use  the  authority  of  and  to  implement  section  237(c)  of 
Pub.  L.  92-603,  care  has  been  taken  to  assure  that  the-^e  regulations  are  supportive 
of  the  implementation  of  the  PSRO  program  and  consistent  with  approaches  to 
be  employed  for  PSRO  review  of  hospital  and  skilled  nursing  facility  care.  Ac- 
cordingly, these  amendments  provide  that  utilization  review  in  hospitals  shall 
employ  a  system  of  concurrent  review  and  medical  care  evaluation  studies  com- 
patible with  that  to  be  used  in  the  PSRO  program.  The  PSRO  law  provides  for 
PSRO's  to  rely  on  the  review  activities  of  hospital  utilization  review  committees 
which  the  PSRO  determines  arc  functioning  effectively.  Effective  operation  of  the 
hospital  review  system  required  under  these  regulations  should  facilitate  the 
development  and  establishment  of  PSRO's  and  enable  PSRO's  to  concentrate 
their  efforts  on  relatively  smaller  areas  of  questionable  professional  activity. 

5.  Professional  personnel  employed  by  an  institution  should  not  be  excluded  from 
utilization  review  committees.  The  prohibition  against  professional  personnel 
employed  by  a  hospital  serving  on  the  hospital's  utilization  review  committee 
has  been  eliminated  as  a  result  of  section  lS(v)  of  Pub.  L.  93-233,  which  amended 
the  title  XIX  requirements  in  section  1903ig)  (1)  (C)  pertaining  to  the  composi- 
tion of  the  utilization  review  committee  that  are  being  incorporated  into  the 
title  XVIII  regulations  by  these  amendments.  However,  the  regulations  retain 
the  prohibition  against  professional  personnel  employed  by  a  skilled  nursing 
facility  performing  utilization  review  in  skilled  nursing  facilities  since  section  18  (v) 
of  Pub.  L.  93-233  did  not  eliminate  this  prohibition. 

6.  Regulations  impose  too  great  a  burden  on  physicians'  time  to  the  detriment  of 
patient  care.  The  regulations  have  been  revised  to  clarify  that  nonphysician 
personnel  qualified  to  perform  medical  care  review  may  assist  physician  members 
of  the  committee  by  doing  much  of  the  paperwork  and  performing  other  functions 
such  as  screening,  using  physician-developed  ciiteria.  Physician  participation  in 
the  utilization  review  process  could  thereby  concentrate  on  matters  requiring 
professional  medical  judgment. 

The  regulations  pertaining  to  skilled  nursing  facilities  do  not  adopt  the  proce- 
dures set  forth  in  the  proposed  regulations  published  January  9,  1974,  for  the 
review  of  each  admission  by  the  utilization  review  group  or  committee  before, 
or  in  the  case  of  an  individual  admitted  within  14  days  of  discharge  from  a  hospi- 
tal, no  later  than  one  day  after  admis-ion.  Because  of  concerns  voiced  over  the 
burden  such  a  requirement  would  impose  on  skilled  nursing  facilities  which, 
unlike  hospitals,  do  not  have  organized  medical  staffs,  alternative  requirements 
for  review  of  admissions  are  under  consideration.  In  view  of  the  nature  of  such 
alternatives,  it  will  be  necessary  to  prepare  additional  regulations  for  republi- 
cation under  notice  of  proposed  rule  making,  with  opportunity  for  interested 
persons  to  comment. 

The  attached  regulations,  however,  amend  the  requirements  with  respect  to 
review  of  extended"  stay  cases  in  skilled  nursing  facilities  to  provide  that,  with 
certain  exceptions,  the  initial  extended  stay  review  occurs  at  a  point  no  later 
than  30  days  after  admission.  Under  the  proposed  regulations,  such  reviews  would 
have  been  required,  generally,  not  later  than  21  days  after  admission,  but  the 
period  was  changed  in  order  to  be  more  in  line  with  existing  patterns  of  care  in 
skilled  nursing  facilities. 
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The  amendments  as  announced  under  the  notice  of  proposed  rule  making  (39 
FR  1447)  are  therefore  adopted,  with  the  noted  changes.  In  addition,  some  parts 
of  the  regulations  have  been  redrafted  for  clarification  purposes,  in  line  with  the 
comments  received. 

Mr.  Duncan.  The  hospital  associations  this  morning  and  also  the 
AMA  indicated  that  any  time  they  tried  to  offer  suggestions  to  improve 
the  process  that  there  was  a  sort  of  indifference  shown  toward  them. 

Would  you  care  to  comment  on  that? 

Secretary  Weinberger.  Yes;  I  would  care  to  comment  only  by 
saying  that  it  is  totally  wrong  in  my  opinion,  Congressman.  We 
listened  very  carefully  to  the  AMA  proposals.  Their  suggestions  are 
always  welcome.  Regrettably,  we  are  not  always  able  to  follow  every 
one  and  when  that  happens,  some  of  their  more  enthusiastic  repre- 
sentatives feel  they  are  not  being  given  adequate  hearing.  But  we  do 
pay  attention  to  them  and  we  don't  ignore  them. 

Mr.  Duncan.  I  had  one  person  indicate  outside  the  room  that  it 
was  as  easy  to  change  the  mind  of  HEW  as  it  was  to  change  the 
course  of  the  Potomac  River.  So  that  is — I  don't  know. 

Secretary  Weinberger.  No;  there  is  one  specific  example.  The  pre- 
admission certification  was  dropped  and  a  new  procedure  put  in  at 
the  specific  request  of  AMA.  I  don't  know  if  they  liked  the  one  that 
was  put  in  any  better,  but  we  did  drop  the  one  they  were  so  unhappy 
about,  which  was  the  preadmission  certification. 

Mr.  Duncan.  Now  you  indicated  in  your  statement,  too,  Mr.  Secre- 
tary, that  you  anticipate  that  the  costs  of  medical  care  will  go  up. 

Secretary  Weinberger.  Yes. 

Mr.  Duncan.  And  it  won't  be  long  before  it  will  exceed  8.3  percent 
of  our  total  annual  production,  }Tou  said,  the  end  of  this  year,  I  believe? 

Secretary  Weinberger.  The  end  of  this  fiscal  year.  I  am  afraid  that 
is  what  is  coming,  yes. 

Mr.  Duncan.  Mr.  McMahon  of  the  American  Hospital  Association 
stated  that  hospital  cost  increases  or  hospital  costs  started  going  down 
in  the  first  few  months  of  this  year  and  we  have  a  publication  from  the 
Social  Security  Administration  which  also  indicates  that  it  has  gone 
down  in  February,  March,  and  April  from  January. 

Secretar}7-  Weinberger.  We  have  the  data  here,  Congressman,  and 
I  think  what  Mr.  McMahon  is  talking  about  is  the  rate  of  increase. 
In  1974,  hospital  service  charges  in  the  second  quarter  of  1974  in- 
creased 12.9  percent.  In  the  third  quarter  they  increased  20  percent. 
In  the  fourth  quarter  they  increased  14.2  percent. 

In  the  first  quarter  of  1975  they  increased  19.1  percent.  There  has 
been  in  the  fourth  quarter  of  1974  some  reduction  in  the  rate  of 
increase.  Sadly,  in  the  first  quarter  of  1975  on  an  annualized  basis 
there  has  been  a  rather  sharp  upturn  again. 

All  this  time  the  CPI  was  trending  steadily  down,  13  percent, 
10  percent,  6  percent.  So  that  accounts  for  the  concern  that  we  ex- 
pressed in  the  testimony. 

Mr.  Duncan.  But  the  Social  Security  Administration  indicates  that 
hospital  service  charges  went  up  2  percent  in  Januar}',  1.6  percent  in 
Februaiy,  nine-tenths  of  1  percent  in  March  and  seven-tenths  of  1 
percent  in  April. 

Secretary  Weinberger.  In  the  April  figure  that  showed  improve- 
ment, but  on  an  annualized  basis  for  the  first  quarter  of  1975  the 
hospital  service  charges  increased  by  19.1  percent. 
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Mr.  Duncan.  Then  going  on  all  the  way  down,  everything  seems 
to  be  on  the  decrease.  April  is  less  for  physicians'  fees  than  January. 

Secretary  Weinberger.  There  was  a  slight  improvement  in  April. 
I  think  the  figure  here  on  physicians'  fees  for  April  was  seven-tenths 
of  a  percent,  on  an  annualized  basis  9  percent.  That  was  lower  than 
the  previous  month. 

March  was  annualized  16  percent  over  February. 

Mr.  Duncan.  You  don't  consider  that  a  trend  though? 

Secretary  Weinberger.  No,  not  one  month.  I  hope  it  is.  I  would 
be  delighted. 

Mr.  Duncan.  In  the  information  I  have  here,  which  I  would  be 
pleased  for  you  to  have,  the  Social  Security  Administration  indicates 
apparently  that  in  almost  4  months  there  is  a  decline. 

Secretan?-  Weinberger.  I  think  what  you  are  reading,  Congress- 
man Duncan,  is  the  month  of  April  alone  for  these  medical  care 
services  and  hospital  services.  They  do  show  in  April — and  we  com- 
ment on  it  in  very  pleased  fashion  in  our  statement — that  April  does 
show  a  slight  lessening  in  the  rate  of  increase  and  we  are  delighted  to 
see  it.  But  when  you  look  at  January  through  April,  4  months,  which 
is  perhaps  more  of  a  trend,  you  do  see  a  very  startling  increase  of  13.4 
percent  for  medical  care  prices. 

I  hope  the  April  figure  becomes  a  trend.  I  would  be  delighted  if  it 
does.  I  don't  think  that  it  changes  the  basic  thrust  of  the  testimony, 
which  is  that  the  hospital  costs  are  still  going  up  very  much  more 
rapidly  than  the  CPI  and  so  are  medical  costs. 

Mr.  Duncan.  Mr.  Secretary,  I  have  apparently  received  more 
complaints  on  the  elimination  of  the  8.5-percent  nursing  differential 
fee  from  a  small  rural — from  small  rural  hospitals,  not  in  the  main 
cities,  but  do  you  realize  exactly  what  we  are  doing  to  those  hospitals 
and  that  increased  costs  will  be  passed  on  to  pajdng  patients? 

Secretary  Weinberger.  Well,  the  increased  costs,  I  assume,  what 
you  are  referring  to  there  would  be  a  reduction  in  the  Federal  revenue. 

Mr.  Duncan.  Yes. 

Secretary  Weinberger.  I  don't  think  that  is  an  increased  cost' 
I  think  what  you  have  to  bear  in  mind  is  what  are  the  medicare/ 
medicaid  programs  for?  Are  they  to  maintain  a  certain  income  level 
for  hospitals  or  are  the}^  to  reimburse  to  the  best  we  can  the  charges 
of  the  hospitals  and  to  take  into  account  all  of  the  factors  that  the 
Congress  directed  us  to  take  into  account,  particularly  in  H.R.  1. 
Those  factors,  require  us  to  make  changes  of  this  kind  to  try  to  bring 
about  these  reductions. 

Mr.  Duncan.  You  indicated  that  the  index  makes  no  allowance 
for  premium  costs  of  malpractice  insurance.  Are  you  aware  of  the 
fact  that  that  should  be  a  factor? 

Secretary  Weinberger.  We  are,  indeed,  and  we  referred  very 
specifically  to  it  in  my  testimony.  We  are  gathering  the  data  now  and 
when  that  data  is  completed,  it  will  be  made  a  part  of  the  index. 
We  have  been  very  aware  of  that  problem  for  several  months  and  have 
been  holding  a  steady  series  of  meetings  which  have  brought  about, 
partially,  at  least,  some  of  the  good  results  we  are  having  in  some  of 
the  States  now. 

We  indicate  in  the  testimony,  as  I  said,  that  the  data  when  it  does 
become  available  for  the  doctors'  office  expenses  will  become  part 
of  the  index. 
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Mr.  Duncan.  Now,  it  appears  that  over  the  years  medicare  policies 
continued  to  reduce  the  amount  of  physicians'  actual  charges  to  be 
reimbursed  as  a  reasonable  charge.  Of  course,  this  apparently  has 
resulted  in  a  steady  decrease  in  physicians'  acceptance  of  assignment. 

What  further  decreases  might  you  expect  in  assignment  rates 
because  of  the  new  limitations? 

Secretary  Weinberger.  Well,  I  would  hope  there  wouldn't  be 
decreases.  I  would  hope  the  obligation  to  serve  patients  of  low  income 
would  continue  to  be  recognized  as  it  always  has  been  by  the  doctors 
in  the  past.  We  have  had  an  extremely  good  record  of  that,  long 
before  we  had  medicare  or  medicaid. 

I  would  hope  that  attempts  to  get  hold  of  total  Government 
expenditures  and  comply  with  congressional  intent  would  not  bring 
about  any  reduction  in  the  number  of  physicians  willing  to  participate 
in  this  program. 

Mr.  Duncan.  And  you  don't  anticipate  that  a  great  number  of 
physicians  will  refuse  to  participate  in  the  hospital  review  committees? 

Secretary  Weinberger.  No,  I  think  they  take  a  dark  view  of  the 
refusing  to  participate. 

Mr.  Duncan.  I  think  }^ou  have  made  provisions  for  the  small  rural 
hospitals? 

Secretary  Weinberger.  Yes,  we  have  and  we  are  continuing  to 
examine  that  problem  in  a  number  of  contexts.  Hospitals,  as  well  as 
nursing  facilities  and  homes  for  the  mentally  retarded  are  examples 
where  the  application  of  uniform  rules  for  utilization  review  would  be 
more  difficult  in  rural  areas.  I  mentioned  in  the  testimony  that  there 
is  a  difficulty  in  getting  enough  disinterested  physicians  to  comply 
with  the  statute  and  the  regulations  to  do  the  review  and,  therefore, 
attempts  to  use  a  broader  area  from  which  to  try  to  draw  the  physi- 
cians to  do  the  review. 

Mr.  Duncan.  We  have  had  some  complaints  from  a  small  rural 
hospital.  It  indicates  anesthesiologists  and  others  can't  keep  a  full 
time  anesthesiologist  on  duty,  and  there  is  none  located  in  the  com- 
munity. They  are  having  difficulty  in  meeting  the  standards  set  by 
HEW.  But  they  have  nurses  capable  of  performing  this  service  work- 
ing under  the  supervision  of  the  chief  of  staff  or  the  physicians  in  the 
hospital. 

Don't  you  think  that  a  physician  in  a  rural  community  ordinarily 
would  know  better  what  would  be  best  for  his  patients  than  someone 
back  here  at  HEW  in  Washington? 

Secretary  Weinberger.  Well,  Congressman,  I  do  agree  with  you 
completely.  We  have  not  had  a  rule  that  I  am  aware  of — I  just  asked 
Dr.  Cooper — that  prevents  qualified  persons  from  giving  anesthesia. 

Mr.  Duncan.  It  depends  on  what  you  call  qualified,  doesn't  it? 

Secretary  Weinberger.  There  are  State  laws  on  that. 

Mr.  Duncan.  Do  you  go  beyond  the  State  law? 

Dr.  Cooper.  No,  in  this  regard,  if  there  is  a  State  law  or  a  local 
group  that  would  have  jurisdiction  over  determining  what  would  be 
standard  there,  they  would  be  able  to  set  that.  We  have  no  rules 
bej^ond  that. 

Mr.  Duncan.  I  happen  to  have  a  letter,  a  report  from  the  Social 
Security  Administration  on  this  very  thing  in  which  you  do  supersede 
anything  that  the  States  might  do. 
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Dr.  Cooper.  Just  a  moment,  please. 

Mr.  Tierney.  If  I  may,  there  may  be  this  confusion.  We  do  not  pay 
a  nurse  anesthetist  directly.  We  pay  them  as  a  portion  of  the  doctor's 
service.  When  the  doctor  retains  a  nurse  anesthetist  to  do  the  job  he 
incorporates  that  into  the  charge  and  whatever  arrangements  they 
have,  that  is  separate.  But  the  medicare  law  does  not  recognize  nurse 
anesthetists  as  providers  so  we  cannot  pay  them  directly.  We  have  no 
prohibition  whatever  against  their  use,  however. 

Mr.  Duncan.  But  the  information  I  have  in  my  file  is  contrary  to 
what  you  just  said. 

Secretary  Weinberger.  We'd  be  glad  to  examine  that  case  but 
as  Mr.  Tierney  said  

Mr.  Duncan.  That  is  the  reason  I  have  it.  I  asked  for  an  investi- 
gation of  it. 

Secretary  Weinberger.  We  can't  reimburse  anyone  not  classified 
in  the  law  as  a  "provider."  We  can  provide  for  services  authorized  by 
a  doctor  whose  services  we  can  reimburse. 

Mr.  Duncan.  But  you  do  not,  and  you  agree  that  }rou  should  not 
supersede  what  is  State  authorized,  is  that  correct? 

Secretary  Weinberger.  That  is  my  feeling,  yes. 

Mr.  Duncan.  Is  that  your  feeling  also? 

Mr.  Tierney.  Absolutely.  There  are  some  States,  I  suppose, 
where  there  would  be  licensure  restriction  and  we'd  live  up  to  that. 
That  is  written  into  the  medicare  law,  Mr.  Duncan. 

Mr.  Duncan.  I  think  I  

Mr.  Tierney.  State  law  controls  the  licensure. 

Mr.  Duncan.  I  think  I  will  Arield  nry  time  while  I  am  ahead  here. 
Thank  you. 

Mr.  Rostenkowski.  Mr.  Crane  will  inquire. 

Mr.  Crane.  Thank  you,  Mr.  Chairman. 

In  response  to  this  last  question  that  my  good  friend  from  Tennessee 
raised  and  your  response  to  it  about  what  is  written  into  the  medicare 
law,  section  1801  is  written  into  the  medicare  law,  too,  and  there 
seems  to  be  some  degree  of  controvers3r  between  at  least  AMA  and 
AAPS  and  other  physicians'  understanding  of  what  is  meant  by  section 
1801  and  some  of  the  directives  that  have  been  handed  down  through 
the  Federal  Register  b}r  the  Department  of  HEW. 

Just  to  refresh  some  of  the  language  to  you,  it  sa}Ts  that  "nothing 
in  this  title  shall  be  construed  to  authorize  any  Federal  officer  or 
employee  to  exercise  any  supervision  or  control  over  the  practice  of 
medicine  or  the  manner  in  which  medical  services  are  provided  or 
over  the  selection,  tenure,  or  compensation  of  any  officer  or  emploj^ee 
of  any  institution,  agency,  or  person  providing  health  services  or  to 
exercise  any  supervision  or  control  over  the  administration  or  opera- 
tion of  am/  such  institution,  agency,  or  person." 

Now,  how  do  you  reconcile  that  language? 

Secretary  Weinberger.  Well,  we  comply  with  it.  The  problem 
we  are  talking  about  is  something  totally  different,  Mr.  Crane. 

Mr.  Crane.  Mr.  Secretary,  whether  you  say  you  comply  with  it, 
Judge  Hoffman  obviously  doesn't  agree  with  you. 

Secretary  Weinberger,  I  won't  comment  on  Judge  Hoffman  be- 
cause the  case  is  under  appeal.  The  simple  fact  of  the  matter  is  that 
section  forbids  quite  property  the  Federal  Government  from  saying 
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anything  about  the  details  of  medical  practice  or  attempting  to  control 
the  administration  of  hospitals.  The  section  is  part  of  a  law  which 
requires  us  to  examine  very  carefully  claims  for  reimbursement  for 
various  kinds  of  services.  We  don't  say  that  you  can't  perform  certain 
services  or  that  you  have  to  do  something.  What  we  are  required  to 
do  by  the  Congress  is  examine  claims  for  reimbursement  and  decide 
whether  they  should  be  paid  or  not.  But  that  is  a  far  cry  from  telling 
a  doctor  what  he  can  or  cannot  do. 

Mr.  Crane.  I  think  you  are  drawing  a  fine  distinction,  Mr.  Secre- 
tary, that  frankly  if  I  were  a  practicing  physician  I'd  have  trouble 
with  that  too,  because  if  you  are  going  to  subject  the  actions  and  the 
decisions  made  by  a  professional  physician  to  the  kind  of  scrutiny 
that  involves  a  question  of  whether  he  will  be  paid  for  his  services, 
I'd  assume  that  that  would  be  covered  under  this  provision  that  there 
is  no  legitimacy  behind  the  exercise  of  any  supervision  or  control  over 
this  question  of  compensation  and  any  employee  or  person  providing 
health  services. 

Secretary  Weinberger.  What  is  the  alternative  then?  Are  we  to 
pay  anything  submitted  to  us.  If  so,  under  those  circumstances,  we 
shouldn't  have  it  submitted.  It  should  automatically  go  to  the  Treas- 
ury so  they'd  know  the  amount.  If  you  think  we  are  getting  close  to 
$40  billion  on  these  programs,  we'd  be  far  ahead  of  that  within  a 
matter  of  months  if  that  were  the  rule. 

We  have  an  obligation,  I  think,  under  the  statute  to  examine  care- 
fully claims  for  reimbursement  and  to  disallow  those  that  fall  outside 
the  statute  or  the  regulations  that  are  drawn  under  the  terms  of  the 
statute. 

We  are  a  defendant  in  another  suit.  The  Chairman  and  I  haye  been 
discussing  how  many  suits  we  have.  In  another  case  the  court  ruled 
we  have  a  responsibility  not  to  pay  for  unnecessary  costs  measured 
by  our  regulations.  But  the  alternative  is  that  we  are  never  to  examine 
anything,  and  sa}^  that  because  of  that  section  of  the  law  which  you 
cited,  with  which  I  agree,  we  are  never  to  question  doctors'  services 
or  charges  or  hospital  employees  or  anything  of  that  kind.  Why,  then, 
we'd  better  revise  the  appropriations  process  and  appropriate  such 
sums  as  may  be  necessary.  And  look  out  because  it  is  absolutely  wide 
open. 

Mr.  Crane.  Mr.  Secretary,  you  skillfully  answered  my  question 
with  a  question,  but  I  would  suggest  to  you  that  what  you  might  do 
is  come  back  to  the  appropriate  legislative  committees  that  are  re- 
sponsible for  putting  these  kinds  of  contradictions  or  ambiguities  in 
the  law  under  which  you  must  operate,  rather  than  unilaterally 
making  determinations  selectively  on  the  basis  of  that  portion  of  the 
law  under  which  you  operate  that  is  consistent  with  j^our  understand- 
ing of  your  responsibility  and  ignoring  other  parts  that  apparently 
had  some  congressional  intent  behind  them. 

I  wasn't  here  at  the  time  of  the  drafting  of  this  provision  in  1965, 
and  I  would  agree  with  you  that  I  think  there  are  contradictions. 
But  I  think  that  herein  lies  the  basis  of  the  feuding  between  the  medical 
professionals  and  the  Department  of  Health,  Education,  and  Welfare. 
Frankly,  if  I  were  in  their  situation,  reading  that  type  of  language, 
I'd  be  disposed  to  go  to  court,  too. 


242 


Secretary  Weinberger.  Congressman,  I  think  there  is  a  reading  of 
the  statute  that  is  perfectly  compatible  with  the  equally  strong  direc- 
tion to  review  claims  for  reimbursement.  The  statute  as  I  understand 
it,  and  as  I  understood  you  to  read  it,  simply  says  that  we  cannot 
tell  the  physician  what  he  is  to  do  and  what  he  is  not  to  do.  But  we 
have  under  other  sections  of  the  law  a  very  clear  responsibilit}^  and  a 
congressionally  imposed  duty  to  scrutinize  the  claims  for  reimburse- 
ment. And  to  allow  some  and  not  to  allow  others. 

This  is  not  to  tell  the  physician  what  he  can  or  can't  do.  But  it  is  to 
say  that  we  are  not  going  to  reimburse  him  for  everything  that  he 
does  just  because  he  decides  he  should  do  it.  I  don't  think  there  is  any 
conflict  in  the  law.  Now,  Mr.  Tierney  has  been  here  longer  than  both 
of  us  and  I  would  ask  him  if  he  has  any  comments  on  it. 

Mr.  Tierney.  I'd  only  like  to  point  out  exactly  what  you  did, 
Mr.  Secretary. 

The  same  law,  Mr.  Crane,  which  says  we  will  not  interfere  with  how 
people  practice  medicine  and  which  we  have  scrupulously  avoided, 
said  that  

Mr.  Crane.  You  avoided  the  law? 

Mr.  Tierney.  No,  avoided  in  any  way  interfering. 

Secretary  Weinberger.  That  is  another  ambiguity. 

Mr.  Tierney.  The  same  law  says  the  medicare  program  will  pay 
the  reasonable  charges  of  medically  necessary  services.  We  can't  ignore 
that.  The  Congress  says  you  have  to  have  somebody  determine  two 
things:  is  the  amount  reasonable  and  is  it  medically  necessary? 

The  same  law  says  for  example,  notwithstanding  any  other  provision 
of  this  law  and  all  that  language  with  which  you  are  familiar,  not  one 
dime  will  be  spent  out  of  either  the  trust  funds  for  care  which  is  cus- 
todial in  nature.  Somebod}^  has  to  make  that  determination. 

Mr.  Crane.  Let's  pursue  this  just  a  second  because  this  is  an  in- 
teresting point,  too,  and  it  gets  to  the  number  of  other  concerns  that 
a  lot  of  medical  people  have.  That  is  in  the  final  analysis  the  answer  to 
your  question  of  what  is  reasonable  and  what  is  medically  necessary 
rests  with  Mr.  Weinberger.  Is  that  not  correct? 

Secretary  Weinberger.  Well,  I  think  the  statute  requires  the 
Secretary  to  draw  regulations  that  are  consistent  with  the  intention 
of  the  Congress.  We  believe  we  have  done  that.  We  always  try  to  do 
that. 

In  those  regulations  we  try  to  indicate  guidelines  that  will  assist  us 
and  assist  the  intermediaries  in  determining  what  is  reimbursable 
and  what  is  not  under  the  statute. 

But  I  operate  in  a  vacuum,  without  guidelines,  and  the  congressional 
intent  stated  in  these  reports  is  what  we  use.  For  example,  with  respect 
to  section  223,  the  committee  report  said  your  committee  believes  it 
is  undesirable,  from  the  standpoint  of  those  who  support  Government 
machanisms  for  financing  health  care,  to  reimburse  health  care 
institutions  for  costs  that  flow  from  marked  inefficiency  in  operation 
or  conditions  of  excess  service. 

So,  given  that  kind  of  a  statute  and  that  kind  of  a  committee 
report,  we  then  try  to  draw  regulations  that  will  guide  us  as  to  what 
charges  we  will  pay  for  out  of  Government  funds  or  what  we  will 
authorize  the  intermediaries  to  pay. 
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Those  regulations  are  provided  to  the  public  and  to  tne  providers 
so  that  they  will  be  informed. 

But  this  is  a  far  cry  from  saying  you  should  operate  now  or  you 
shouldn't  administer  this  drug  or  whatever. 

It  is  a  matter  of  what  we  reimburse  for,  not  a  matter  of  what  the 
doctor  does. 

Mr.  Crane.  Mr.  Secretary,  again  3^011  have  adroitly  directed  the 
responsibility,  and  I  will  concede  your  point,  to  where  it  belongs  and 
that  is  here.  The  point  I  am  trying  to  make  is  with  respect  to  profes- 
sional decisions  you  can  be  guided  by  input  and  solicit  input  just  as 
presumably  the  Congress  will  do  that,  but  ultimately  that  authority 
does,  indeed,  rest  with  the  Secretary  of  the  Department  of  Health, 
Education,  and  Welfare  to  make  those  definitions  of  terms  about 
reasonable  compensation,  and  what  is  considered  necessary  medical 
care. 

Is  that  not  correct? 

Secretary  Weinberger.  No;  I  think  the  correct  way  to  state  it, 
Congressman,  is  that  the  Secretary  establishes  basically  the  process 
that  determines  medical  necessity  or  efficiency.  Nonphysicians,  or 
Federal  employees,  are  not  making  medical  judgments  on  individual 
patients  or  anything  of  the  kind. 

Mr.  Crane.  Let  me  give  you  a  hypothetical  here  if  we  are  talking 
about  process. 

I  have  an  acute  pain  in  my  stomach  and  I  go  to  a  physician  and 
that  physician  suggests  that  I  probably  ought  to  check  into  the  hospital 
because  it  may  be  appendicitis.  Now,  he  has  made  a  professional  judg- 
ment which  may  turn  out  to  be  an  error  and  your  process  may  say 
that  before  I  can  check  into  the  hospital  I  have  to  have  x  amount  of 
examination  and  so  forth  

Secretary  Weinberger.  No,  it  does  not.  We  specifically  avoided 
that.  What  we  have  now  is  a  review  of  people  who  are  admitted  to 
see  how  long  under  the  circumstances  of  their  cases  they  should  norm- 
ally be  hospitalized.  That  review  is  made  by  doctors,  not  by  us,  and 
there  are  exceptions  to  it  that  would  be  approved  by  doctors  under 
unusual  cases. 

But  on  the  other  side  of  this  coin,  where  you  have  a  claim  for  reim- 
bursement for  52  days  in  the  hospital  for  a  simple  appendectomy, 
you  may  think  properly  that  somebody  ought  to  question  that.  That 
is  what  we  are  here  for,  to  set  up  the  procedures  by  which  doctors 
will  question  anything  that  deviates  from  the  normal,  not  only  with 
respect  to  the  care  of  the  patient,  because  the  quality  of  care  is  involved 
in  that  kind  of  situation,  too,  but  also  for  the  Federal  Government's 
reimbursement  requirements. 

Mr.  Crane.  Mr.  Secretary,  I  have  to  yield  to  my  good  colleague,  the 
prettiest  member  of  the  committee,  in  a  moment  here,  but  let  me  just 
add  one  other  point  in  connection  with  somebody  spending  52  days 
in  the  hospital  with  an  appendectomy  which  is  admittedly  hyperbolic. 
But  I  would  suggest  that  even  before  we  had  medicare  on  the  books 
and  before  we  had  the  responsibility  vested  for  supervising  medicaid 
and  medicare,  that  there  were  appropriate  review  committees  in 
hospitals,  insurers,  physicians  groups  that  exercised  that  same 
function. 
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Secretary  Weinberger.  There  were  indeed  and  those  are  the  ones 
we  modeled  the  regulations  on. 

Mr.  Crane.  To  a  degree  in  some  instances,  but  I  don't  think  in  all 
cases.  Let  me  yield  now;  I  have  a  few  more  questions,  however,  after 
Mrs.  Keys. 

Mr.  Kostenkowski.  The  time  of  the  gentleman  is  expired. 

Mrs.  Keys  will  inquire. 

Mrs.  Keys.  Thank  you,  Mr.  Chairman. 

I  have  particular  concern  in  the  area  of  the  utilization  concurrent 
review  requirements  as  they  affect  small  rural  hospitals.  In  my  State, 
two-thirds  of  the  hospitals  have  staffs  of  seven  or  less.  I  am  particu- 
larly concerned  about  this.  I  would  like  to  know  what  you  have  done, 
what  alternatives  have  been  considered  or  are  being  considered  to  help 
alleviate  the  problems  facing  small  rural  hospitals. 

Secretary  Weinberger.  Mrs.  Keys,  thank  you  for  that.  We  have 
had  this  under  very  intensive  review  and,  as  a  matter  of  fact,  this 
morning,  on  the  airplane  coming  back  from  Houston,  I  was  working 
on  drafts  of  the  regulations  that  will  be  specifically  applicable  to  smaller 
rural  hospitals  and  will  enable  them  to  get  some  relief  from  the  situa- 
tion. This  was  brought  to  our  attention  a  number  of  times.  I  think 
some  of  the  hospitals  in  your  district  as  well  as  many  others  fall  in 
that  categor}^. 

The  problem  primarily  is  that  the  regulations  provide — as  I  think 
they  have  to — that  physicians  on  the  review  committees,  and  these 
are  all  doctors,  we  are  not  talking  about  Federal  boys — that  the 
physicians  should  not  have  a  financial  interest  in  the  hospital.  Not 
because  they  are  not  to  be  trusted,  but  simply  because  of  the  general 
appearance  and  the  necessity  of  avoiding  any  kind  of  potential  or 
actual  conflict  of  interest. 

It  is  frequently  very  difficult  for  a  rural  hospital  to  assemble  enough 
doctors  who  don't  have  an  interest  in  the  hospital.  Many  times  there 
are  a  small  number  of  doctors  who  own  the  hospital  and  you  have  a 
great  deal  of  difficulty  finding  a  qualified  committee. 

So  we  are  trying  to  develop  a  number  of  different  kinds  of  possibili- 
ties ;  one  would  be  that,  instead  of  getting  their  committee  within  that 
area,  which  we  agree  they  would  have  trouble  doing,  they  can  go 
further  away  to  do  it.  They  would  have  more  time  to  do  the  review. 
There  would  be  additional  time  to  come  into  compliance. 

We  would  allow  the  State  itself  to  develop  a  superior  plan  and 
certify  it  to  us  and  I  would  be  extremely  sympathetic  in  approving 
and  granting  waivers  for  or  granting  certificates  of  superior  plans  to 
States  that  develop  their  plans  to  handle  this  type  of  situation. 

I  believe  strongly  that  the  States  and  the  local  hospitals  know  more 
about  their  local  situation  than  we  do  and  we  are  trying  to  develop 
procedures  that  will  recognize  this. 

Mrs.  Keys.  Excuse  me,  Mr.  Secretary,  but  let  me  suggest  to  you 
that  it  is  not  only  the  problem  of  owning  an  interest  in  the  hospital, 
but  the  problem  that  the  hospital  with  a  staff  of  three  or  four  doctors 
just  does  not  have  sufficient  medical  personnel  to  be  able  to  concur- 
rently review  the  admissions  that  are  not  associated  with  the  case. 

Secretary  Weinberger.  I  agree. 
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Mrs.  Keys.  My  feeling  is  that  certainly  a  total  exemption  is  not  in 
order.  I  believe  we  must  pursue  the  goal  of  cost  containment,  but 
there  must  be  flexibility. 

I  would  think  there  should  be  retrospective  review.  This  kind  of 
flexible  approach  wouldn't  immediately  assure  that  that  person  should 
be  there,  but  at  least  would  it  provide  the  retrospective  review  of 
admissions,  a  reasonable  alternative?  Is  this  a  possibility  for  HEW? 

Secretary  Weinberger.  That  is  one  of  the  possibilities  we  are  look- 
ing at,  to  give  more  time  for  a  hospital  to  be  able  to  constitute  a  com- 
mittee to  do  that. 

We  are  not  pursuing  preadmission  certification,  so  the  next  stage  is 
to  review  the  admissions.  It  is  desirable,  obviously  to  review  them  as 
soon  as  we  can.  In  most  larger  areas  this  is  not  a  particular  problem. 
In  the  smaller  hospitals  it  is  a  real  problem  along  with  the  financial 
interest  point.  The  changes  and  the  degrees  of  flexibility  that  we  are 
working  on  approach  it  from  this  point  of  view. 

We  do  think  it  is  desirable  to  have  more  time  and  to  have  certain 
exceptions  made.  There  is  a  definitional  problem,  to  describe  the 
hospitals  that  would  qualify. 

Mrs.  Keys.  How  about  the  possibility  of  the  State  PSRO  once 
it  had  received  the  grant  for  that  being  the  final  arbiter  as  to  whether 
this  hospital  met  the  utilization  review  requirements? 

Secretary  Weinberger.  Where  there  is  a  conditional  or  finally  ap- 
proved PSRO,  it  will  take  over  the  UR  review  function  and  the 
hospital  will  no  longer  have  to  perform  it.  Where  there  is  a  single 
State  PSRO,  it  would  do  that.  I  think  that  is  in  effect  in  Utah,  Wyom- 
ing, and  Colorado. 

The  the  other  way  out,  of  course,  is  to  have  the  State  itself  submit 
a  plan  for  this  whole  problem  until  the  PSRO's  are  operative. 

Mr.  Crane.  Will  the  gentlewoman  yield  on  that  point? 

Mrs.  Keys.  Certainly. 

Mr.  Crane.  On  page  18  of  3rour  testimony  you  say  a  qualified 
conditional  PSRO  takes  precedence  over  UR  requirements  and  that  a 
hospital's  responsibilities  for  utilization  review  cease  when  review 
responsibilities  for  that  hospital  have  been  assumed  bv  a  qualified 
PSRO. 

Now  in  section  1155(e)(1)  of  the  PSRO  law,  that  requires  that  each 
PSRO  "shall  utilize  the  services  of  and  accept  the  findings  of  the  review 
committees  of  the  hospital." 

That  sounds  like  a  contradiction  to  me. 

Secretary  Weinberger.  No,  I  don't  think  so;  because  the  PSRO  would 
establish  the  committees  under  their  general  aegis  and  would  take  their 
recommendations.  But  the  operation,  the  whole  activity,  would  be 
managed  and  under  the  direction  of  the  PSRO.  They  need  not  do 
that,  but  the}^  could  do  that.  That  is  essentially  what  we  are  saying. 

Mrs.  Keys.  But  there  would  be  no  contradiction  between  the  PSRO 
regulations  and  the  utilization  review  regulations? 

Secretary  Weinberger.  No;  we  are  trying  hard  to  avoid  that  and 
the  way  we  believe  we  have  avoided  it  is  to  put  the  responsibility  in 
the  PSRO,  where  there  is  a  conditionally  or  finally  approved  one,  and 
relieve  the  hospital  from  the  responsibility  of  performing  review  at 
that  point. 
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The  one  responsibilit}"  would  be  in  the  PSRO.  Until  that  happens, 
it  is  in  the  hospital.  That  is  what  we  have  tried  to  do. 
Do  you  want  to  expand  on  that? 

Dr.  Cooper.  Yes,  the  PSRO  has  the  responsibility  to  assist  the 
hospital  review  committee  which  is  seeking  a  delegation  from  the 
PSRO  to  perform  review  functions.  Then  the  PSRO  would  delegate 
the  review  to  those  hospitals  found  competent. 

That  is  part  of  die  system.  The  PSRO  review?  care  in  hospitals 
which  do  not  have  adequate  UR  systems  and  the  hospital  does  that 
if  they  are  delegated  that  review  activity. 

Mrs.  Keys.  Thank  you.  I  would  just  like  to  urge  you,  Mr,  Secre- 
tary, to  quickly  include  some  flexibility  in  these  regulations.  A  great 
many  of  the  hospitals  in  the  State  of  Kansas  feel  that  they  are  facing 
one  of  three  alternatives — either  refusing  to  accept  medicare-medicaid 
patients;  closiug  down  altogether;  or  lining  additional  personnel  in 
order  to  try  to  meet  them.  And  they  are  finding  it  difficult  to  plan 
ahead,  not  knowing  when  this  may  hit  them  on  the  head,  so  to  ?peak. 

Secretary  Weinberger.  On  the  basis  of  the  work  done  so  far,  I 
would  be  reasonably  safe  in  letting  you  understand  that  you  can  assure 
them  that  none  of  those  three  alternatives  need  be  followed.  I  would 
hope  wdthin  a  week  to  10  days  we  would  be  able  to  publish  regulations 
detailing  the  degree  of  flexibility  and  the  method  of  achieving  it  for 
these  smaller  hospitals. 

Mrs.  Keys.  Thank  you.  A  lot  of  people  in  Kansas  will  be  very 
happ}'  because  they  were  fearing  they  were  going  to  lose  their  hospitals 
altogether. 

Mr.  Rostexkowski.  Mr.  Secretary,  at  page  9  of  your  testimony 
you  state  that  there  is  a  growing  amount  of  data  which  indicates  that 
some  of  the  increase  in  utilization  is  unnecessary  and  can  be  eliminated 
through  effective  utilization  review  programs. 

First  of  all,  could  you  submit  that  bod}"  of  data  for  the  record  please? 

Second,  you  say  that  this  data  shows  that  some  of  the  increase 
in  utilization  is  unnecessary.  Can  you  tell  us  what  precisely  that  data 
shows,  the  proportion  of  that? 

Secretary  Weinberger.  Well,  we  will  get  it  for  you  very  specif- 
ically, yes. 
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[The  information  follows :] 

Length  of  Stay  Experience  and  Other  Impact  Indicators 

While  this  summary  presents  selected  instances  of  reduction  in  lengths  of  stay, 
experience  is  convincing  that  concurrent  peer  review  can  reduce  the  average 
length  of  stay,  although  the  amount  of  reduction  may  vary  from  location  to 
location. 

COLORADO  ADMISSION  PROGRAM 

A  recently  completed  study  of  Medicaid  admissions  in  the  Colorado  program, 
performed  over  a  three  year  period  (1972-1974)  the  last  of  which  was  as  a  PSRO, 
provides  dramatic  results.  The  study  shows  that  for  1974  (the  only  year  of  full 
operation  of  the  Colorado  Admissions  Program — CAP)  the  number  of  admissions 
per  1000  eligibles  dropped  by  ten  percent.  Another  significant  change  was  the 
number  of  bed  days  per  1000  eligibles  which  was  also  reduced  by  ten  percent. 
In  the  case  of  number  of  bed  days  per  1000  eligible,  this  was  not  only  a  reduction 
but  represented  the  reversal  of  a  trend,  in  that  the  previous  years'  increased  at 
a  rate  of  five  percent.  Finally,  the  average  length  of  stay,  the  most  popular  indi- 
cator, leveled  out.  In  the  three  years  prior  to  1974,  Colorado  had  been  experiencing 
about  a  four  percent  increase  per  year  in  average  length  of  stay.  This  leveling 
out  of  length  of  stay  is  especially  significant  if  one  considers  it  in  conjunction 
with  the  ten  percent  reduction  in  admissions  per  1000  eligibles.  It  says  that  even 
with  a  reduction  of  unwarranted  admissions  (usually  short-stay  for  diagnostic 
tests,  etc.)  the  length  of  stay  when  only  the  sick  were  admitted,  did  not  increase. 

MULTNOMAH    FOUNDATION    FOR    MEDICAL   CARE    CONSERVE    (CONCURRENT  ONSITE 
EVALUATION  AND  REVIEW  EFFORT)  PROGRAM 

A  recent  evaluation  report  on  the  Multnomah  Foundation  for  Medical  Care 
EMCRO,  now  an  operating  PSRO,  provided  some  dramatic  average  length  of 
stay  reductions.  In  that  there  was  no  baseline  data,  the  report  tracked  the  average 
length  of  stay  by  participating  hospital  during  an  eighteen  month  period  (May 
1973-September  1974).  Normalizing  to  adjust  for  the  fact  that  different  hospitals 
entered  the  program  at  different  points  in  time,  the  data  showed  a  trend  reduc- 
tion in  average  length  of  stajr  of  1.8  percent  per  month,  a  very  significant  reduction. 

Another  subsection  of  that  analysis  showed  that  while  average  length  of  stay 
and  costs  at  three  non-participating  hospitals  increased  about  seven  percent 
from  one  year  to  the  next,  the  average  length  of  stay  (from  7.87  days  to  6.98 
days)  and  room  and  board  cost  (from  $293  to  $270)  fell  about  eleven  percent 
and  eight  percent  respectively  at  one  CONSER/VE  site. 

EXPERIENCE  IN  OTHER  REVIEW  ORGANIZATIONS 

The  range  in  documented  length  of  stay  reduction  presented  in  the  following 
table  is  from  .3  to  2.2  days  with  a  mean  of  .87  days.  We  have  also  had  indication 
that  concurrent  review  has  resulted  in  a  one  to  three  percent  reduction  in  un- 
necessary admissions.  For  example,  the  Utah  PSR.0  has  reported  a  two  percent 
reduction. 

At  an  estimated  hospital  cost  of  $100  per  day  and  given  about  11  million 
Medicare  and  Medicaid  admissions  annually,  the  potential  savings  from  reduction 
in  lengths  of  stay  and  unnecessary  admissions  are  significant  and  estimated  at 
about  three  times  the  cost  of  review. 
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Secretary  Weinberger.  Let  me  refer  to  the  next  sentence  in  that 
testimony.  That  is  the  kind  of  thing  that  we  are  talking  about. 

We  have  considerable  data  with  respect  to  the  stay  in  the  hospital 
required  for  certain  kinds  of  diseases.  For  example,  glaucoma  and  the 
removal  of  cataracts.  That  has  been  rather  dramatically  reduced 
from  the  standpoint  of  hospital  stay. 

From  the  medical  point  of  view  it  is  better  for  the  patient  not  to 
be  in  the  hospital  for  a  longer  hospital  stay.  There  are  a  number  of 
ways  in  which  a  committee  of  the  hospital  itself,  not  Federal  bureau- 
crats, but  committees  of  doctors,  can  determine  the  average  length 
of  stay  for  particular  kinds  of  diseases  in  the  hospital. 

This  isn't  to  say  that  no  one  is  allowed  to  exceed  that  average,  only 
that  when  you  have  a  substantial  deviation  from  the  average,  some 
questions  are  asked  and  some  examination  is  made  of  what  those 
particular  facts  were  in  that  case. 

The  Multnomah  Foundation  was  able  to  bring  about  a  permanent 
1.1  day  reduction  in  the  average  length  of  stay  for  all  patients.  We 
can  achieve  some  reductions  in  stays  up  to  2.2  days.  That  depends 
on  the  examination  that  is  made. 

Overlook  Hospital  in  New  Jersey  reduced  its  average  length  of 
stay  in  the  medicare  population  by  2.2  days  over  a  3-3^ear  period 
because  they  had  concurrent  utilization  review. 

This  does  not  mean  that  a  patient  is  thrown  out  in  the  street  with 
a  fever  of  110°  because  the  average  length  of  stay  doesn't  permit 
him  to  stay  any  longer.  What  it  means  is  that  the  doctors  on  the  com- 
mittee will  require  examination  of  the  length  of  stay  of  all  the  people 
in  the  hospital  as  a  routine  matter.  They  know  that  there  are  certain 
averages  for  certain  standard  procedures — appendectomies,  tonsil- 
lectomies, any  number  of  things.  Then  when  there  is  a  situation  in 
which  there  is  a  substantial  excess  in  stay  they  start  asking  some 
questions.  Because  of  the  knowledge  that  this  is  gong  to  be  done, 
there  is  much  more  of  a  concentration  and  effort  made  by  each  doctor 
to  see  if  he  cannot  bring  about  a  discharge  of  his  patient  sooner  than 
he  might  otherwise  do  it  without  this  kind  of  incentive. 

It's  that  kind  of  effort  that  has  resulted  in  these  reductions  over 
quite  a  long  period  of  time.  These  are  some  of  the  studies  that  we 
have.  Dr.  Cooper  has  others  that  he  might  comment  on. 

Dr.  Cooper.  Mr.  Chairman,  this  morning  we  delivered  to  you  in 
response  to  your  letter  to  me,  an  appendix  F  which  gives  a  summary 
of  the  length  of  stay  experience  and  other  impact  indicators  that 
you  are  seeking. 

In  addition,  the  overall  experience  for  all  medicare  patients  is  a 
saving  of  about  1  day  of  hospital  stay,  indicating  that  utilization 
review  has  been  in  effect  not  just  since  November,  but  for  sometime 
now.  The  utilization  review  regulations  published  in  November  are  a 
modification  of  the  previous  requirements.  This  shows  the  impact 
which  the  type  of  review  required  in  the  November  regulations  can 
have  on  the  cost  of  hospitalization. 

Mr.  Crane.  Thank  you. 

Secretary  Weinberger.  When  you  have  costs  of  $100  and  $125 
per  day  and  3^011  have  the  number  of  admissions  you  do  under  medicare 
or  medicaid,  the  savings  of  1  day  nationally,  or  1  day  locally,  is 
significant,  if  it  doesn't  interfere  with  the  quality  of  care. 
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When  we  are  told  by  many  doctors  that  it  actually  improves  the 
quality  of  care,  that  it  is  safer  for  the  patients  to  be  out  of  the  hospital 
when  hospitalization  is  unnecessary,  then  you  have  every  incentive 
for  making  it  function  in  that  way. 

Mr.  Crane.  Will  you  yield  on  that  point,  Mr.  Chairman? 

Mr.  Rostenkowski.  I  yield  to  the  gentleman. 

Mr.  Crane.  You  say,  "by  many  doctors."  How  many?  I  mean  a 
majority  of  doctors  make  that  determination? 

Secretaiy  Weinberger.  By  consensus  of  the  studies,  yes.  The 
determination  as  to  whether  there  has  been  excessive  stay  or  not, 
is  not  made  by  us.  It  is  made  by  the  utilization  review  committees 
consisting  of  the  doctors  in  the  hospital;  and  in  the  local  hospital, 
if  we  can. 

Mrs.  Keys  raised  the  point  that  it  is  difficult  to  do  that  in  many 
small,  rural  hospitals.  That  is  the  area  in  which  we  are  trying  to  get 
exceptions.  But  where  we  can  have  the  committee  constituted  of 
doctors  from  the  hospital  who  examine  the  admissions  and  the  length 
of  stay  and  who  have  with  them  in  their  minds  and  in  their  expertise 
the  knowledge  of  what  the  new  trends  are  in  such  things  as  cataract 
removal,  and  where  you  can  get  different  kinds  of  treatment  and  get 
the  patient  discharged  much  sooner,  that  is  a  very  desirable  thing. 
What  we  rely  on  are  the  consensus  of  those  studies  and  the  informa- 
tion and  the  advice  ver}'  nicely  furnished  b}^  these  committees. 

Mr.  Crane.  Mr.  Secretary,  if  

Secretary  Weinberger.  If  you  would  let  me  finish,  please.  We 
don't  say  you  can,  or  you  can't  stay  longer,  But  within  those  limits, 
that  is  where  the  reimbursement  falls.  If  you  want  to  keep  a  patient 
longer,  that's  a  medical  judgment. 

Mr.  Crane.  When  you  say  the  utilization  review  committee  will 
make  the  determination,  do  you  mean  to  say  you  do  not  establish 
national  norms  based  on  that  input  out  of  your  office? 

Secretary  Weinberger.  No;  we  are  not  going  to  say  for  an  appen- 
dectomy the  normal  period  for  stay  is  3.7  days;  and  if  you  exceed  that 
there  is  no  money. 

What  we  will  say  is  that  you  should  have  a  committee  made  up 
under  the  following  guidelines  and  when  that  committee  certifies  the 
proper  reimbursement  it  is  paid  then  through  the  intermediary. 

If  the  committee  sa3^s  it's  not  proper  because  of  various  factors  that 
the  committee  adopts,  then  we  would  follow  that. 

Mr.  Crane.  So,  in  Virginia  they  could  have  a  3.5-day  stay  under 
PSRO  for  appendicitis,  but  in  Illinois  it  might  be  established  at  6  days 
and  it  would  be  reimbursed  at  those  figures? 

Dr.  Cooper.  Norms  are  established  locally  by  the  physicians  locally. 

Secretary  Weinberger.  There  will  be  203  PSRO's  eventually  and 
that  is  deliberately  designed  to  get  the  variety  around  the  country 
that  does  exist.  It  is  always  a  source  of  some  surprise  as  to  where  the 
hospital  stay  is  so  much  shorter,  such  as  in  California  compared  to 
New  York,  for  example.  We  attribute  that  to  increased  efficiency  and 
the  desire  to  be  out  in  the  open  that  exists  out  there,  along  with  other 
factors.  But  there  are  these  various  norms,  and  the  local  determination 
is  what  then  counts. 

Mr.  Crane.  Thank  3^ou  for  yielding,  Mr.  Chairman. 
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Mr.  Rostenkowski.  Mr.  Secretary,  in  the  middle  of  page  13  you 
indicate  your  belief  that  more  cost  reports  should  be  subjected  to 
intense  analysis  under  the  exceptions  process. 

Is  that  why  more  than  40  percent  of  the  major  teaching  hospitals 
could  obtain  full  reimbursement  under  these  regulations,  only  through 
the  exception  process? 

Secretary  Weinberger.  I  have  not  found  the  place  you  are  re- 
ferring to  yet. 

Mr.  Rostenkowski.  As  a  result,  we  believe  it  necessary  to  subject 
more  cost  reports  to  the  intensive  type  of  analysis  which  is  required 
under  the  exception  process. 

Secretary  Weinberger.  Well,  we  think  that  what  we  get  with  the 
exception  requests  and  setting  a  somewhat  tighter  standard  moving 
down  from  90  to  80  percent,  plus  10  percent  of  the  median,  which 
isn't  all  that  tight  a  standard,  incidentally,  but  moving  down  from  90 
to  that  standard  we  believe  there  will  be  more  requests  for  exceptions 
made  than  the  13  we  have  had  under  the  90  percentile. 

With  respect  to  those  13,  we  got  some  information  which  enabled 
us  to  indicate  some  ways  in  which  there  could  be  some  substantial 
improvements  in  the  cost  reporting  and  in  the  general  accounting 
practices  of  those  hospitals. 

We  think  we  will  get  more  requests  for  exceptions  and,  hence, 
more  of  an  opportunity  to  study  more  intensively  the  kinds  of  ac- 
counting practices  and  cost  reporting  that  is  done. 

There  isn't  any  connection  with  the  teaching  hospitals.  I  didn't 
quite  get  that  portion  of  your  question,  however,  Congressman. 

Dr.  Cooper.  The  question  is,  Is  that  the  reason  for  the  large  number 
of  exceptions? 

Mr.  Rostenkowski.  Yes,  it  is. 

Dr.  Cooper.  Basically  not,  Mr.  Chairman,  because  of  the  difficulty 
of  identifying  the  right  criteria  by  which  all  teaching  hospitals  could 
be  grouped  and,  therefore,  they  would  be  considered  largely  as  

Mr.  Rostenkowski.  Well,  do  3^011  asree  that  40  percent  will  be 
hurt? 

Mr.  Tierney.  I  think  40  percent  would  have  to  be  looked  at,  Mr. 
Rostenkowski.  Teaching  hospitals  are  unique  institutions  from  one 
cost  point  of  view,  obviously  the  teaching  expense  aspect. 

A  very  large  State  university  teaching  hospital  for  example,  is  a 
tremendous  organization.  But  }7ou  have  to  try  to  group  those  with,  say, 
six  teaching  hospitals  that  I  can  think  of  in  Boston,  which  are  250-bed 
hospitals  in  connection  with  Harvard  and  with  Tufts.  Now  to  group 
them  as  teaching  hospitals  and  say  you  are  going  to  set  a  limit,  that 
is  probably  going  to  catch  a  good  number  of  them  and  they  are  going 
to  have  to  come  in  and  explain,  well,  look,  you  can't  compare  us  with 
the  University  of  Minnesota.  But  I  don't  think  that  is  bad.  It  would 
be  very  difficult  to  do  it  otherwise. 

So  that  it  may  be  that  we  will  require  a  relatively  large  number  of 
requests  for  exception,  but  that  doesn't  mean  they  won't  be  granted. 

Mr.  Duncan.  Would  the  chairman  yield? 

Mr.  Rostenkowski.  I  will  yield. 

Mr.  Duncan.  Isn't  the  cost  of  care  in  teaching  hospitals  greater 
than  it  is  in  nonteaching  hospitals? 
Mr.  Tierney.  Yes,  sir,  it  is. 
Mr.  Duncan.  A  great  deal  more;  is  it  not? 
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Mr.  Tierney.  There  are  a  number  of  reasons  for  that.  Obviously 
they  are  carrying  on  a  teaching  program  which  does  add  some  cost 
increases.  They  do  on  the  average  get  a — I  think  it's  true — they  get 
a  very  intense  type  of  patient  treatment  and  care  in  the  place  where 
the  individual  really  has  something  of  major  consequences,  they  tend 
to  send  him  to  a  Johns  Hopkins-type  teaching  hospital. 

That  in  itself  increases  the  costs. 

Mr.  Duncan.  Might  it  also  cost  the  Government  more  for  patients 
that  just  happen  to  be  in  the  teaching  hospital  for  care? 

Mr.  Tierney.  Yes,  sir;  that  is  quite  another  problem. 

Mr.  Duncan.  How  are  you  going  to  solve  that? 

Mr.  Tierney.  I  am  sure  the  Secretary  would  like  to  address  that. 
It  is  the  question  of  medical  education. 

Medical  education  is  paying  for — it  is  paid  for  out  of  patient  fees. 
That  is  the  only  place  where  we  have  a  problem  with  

Mr.  Duncan.  Out  of  medicare  fees  also,  isn't  that  true? 

Mr.  Tierney.  Medicare,  Blue  Cross,  your  own  pocket  if  you  go  in 
without  insurance.  That  would  be  an  expense,  that  is  true. 

Mr.  Duncan.  Do  you  consider  that  a  proper  function  of  medicare 
funds — to  be  used  to  train  the  medical  people? 

Mr.  Tierney.  No,  sir.  You  could  get  a  lot  of  arguments  on  that 
one  though. 

Mr.  Duncan.  I  do  think  you  could  be  

Mr.  Tierney.  The  only  source  of  medical  education  revenues  in 
the  Nation  comes  from  patient  fees. 

Secretary  Weinberger.  We  are  paying  upwards  of  60  percent  of 
all  costs  in  the  medical  schools  in  the  country  now  one  way  or  another, 
Congressman  Duncan. 

Mr.  Duncan.  Frequently  they  transfer  a  lot  of  administrative 
costs  and  other  costs  to  the  Federal  Government.  I  know  that  was 
true  in  the  Veterans'  Administration  which  found  that  true  in  some 
hospitals  for  a  number  of  years. 

Mr.  Tierney.  We  don't  have  that  problem.  We  have  the  problem 
of  the  very  large  house  staff  and  the  intensity  of  the  patient  care. 

Mr.  Duncan.  You  are  not  paying  it  then.  Thank  you. 

Dr.  Cooper.  It  is  not  only  a  question  of  the  teaching  schools, 
Mr.  Duncan.  These  are  the  areas  of  high  technology  programs  where 
special  house  staff  are  required  to  do  certain  kinds  of  procedures.  It  is 
not  only  a  question  of  teaching.  It  is  a  question  of  being  able  to  provide 
a  certain  level  of  tertiary  service  and  not  all  of  that  is  inappropriate 
patient  care.  That  might  be  a  special  kind  of  care  that  can  be  provided 
only  in  that  environment. 

So  the  fact  that  it  is  called  a  teaching  hospital  should  not  be  con- 
strued in  every  instance  as  an  attempt  to  put  the  burden  of  the  cost 
of  education  on  the  patient. 

Mr.  Rostenkowski.  Mr.  Secretary,  on  page  14  of  your  statement 
you  say  that  "*  *  *  we  found  patient  mix  and  service  complexity 
variables  to  be  highly  correlated  with  bed  size,  making  their  inclusion 
redundant." 

A  memorandum  prepared  by  Social  Security  Administration's 
Office  of  Research  and  Statistics  says  1  'Hospital  size  contributes 
very  little  to  either  routine  cost  or  total  cost  per  patient  day.  It  should 
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be  kept  as  part  of  the  classification  scheme  for  cosmetic  purposes 
only." 

Secretary  Weinberger.  Since  Social  Security  helped  prepare  this 
testimony  I  will  ask  Mr.  Tierney  to  help  me  answer  that. 

Mr.  Tierney.  Since  the  Office  of  Research  and  Statistics  puts  out 
that  kind  of  stuff,  I  would  like  to  ask  them  to  answer  that.  [Laughter.] 

I  am  not  familiar  with  that. 

Secretary  Weinberger.  I  am  told  what  you  have  just  quoted  from, 
Congressman,  is  not  the  true  doctrine  but  was  an  internal  memoran- 
dum done  with  respect  to  getting  research  going ;  but  that  our  official 
departmental  belief  is  as  stated  in  my  testimony. 

Mr.  Rostenkowski.  I  see. 

Mr.  Crane? 

Mr.  Crane.  No  questions. 

Mr.  Rostenkowski.  Mr.  Duncan? 

Mr.  Duncan.  I  would  like  to  get  back  to  the  teaching  hospitals. 
What  are  you  going  to  do  about  it? 

You  say  it's  a  problem.  What  are  3^011  going  to  do  about  it?  Or 
what  are  you  doing  about  it  to  correct  the  problem  that  you  have  with 
the  teaching  hospitals? 

Mr.  Tierney.  You  are  speaking  now,  Mr.  Duncan,  about  the 
application  of  the  new  ceilings,  and  so  on? 

Mr.  Duncan.  Yes. 

Mr.  Tierney.  Well,  as  the  Secretary  testified,  we  have  only  had  13 
formal  requests  to  date  from  all  kinds  of  hospitals  for  exceptions. 
We  have  had  discussions  with  teaching  hospitals  as  to  this  tremendous 
spectrum  of  variables  from  the  huge  one  to  the  little  one,  and  we 
certainly  intend  to  sit  down  with  them  and  work  it  out.  It  is  not  the 
intention — I  am  sure  the  Secretary  has  said  this  before — it  is  not  the 
intention  of  this  mechanism  to  penalize  or  stop  teaching  functions 
or  anything  of  that  sort.  But  it  is  necessary  to  see  which  one  of  these 
cells  of  teaching  hospitals  is  appropriate  for  a  given  hospital  to  fall 
into,  and  we  are  carrying  on  those  discussions  daily  and  intend  to 
continue  to  do  so. 

Secretary  Weinberger.  We  have  this  basic  problem,  Congressman 
Duncan,  that  really  goes  back  to  the  intention  of  the  Congress.  We 
do  not  find  any  intention  that,  through  the  Medicare  and  Medicaid 
program,  we  should  finance  the  furnishing  of  medical  education. 

Mr.  Duncan.  But  it  is  happening  though. 

Secretary  Weinberger.  It  is  happening  to  some  extent,  3^es,  and  we 
are  tr}dng  to  make  sure  that  the  Congress  is  aware  of  that  and  if  the 
desire  is,  as  we  believe  it  is,  to  finance  medical  education  through  ap- 
propriations that  are  labeled  medical  education  rather  than  medicare, 
then  we  believe  we  have  to  act  appropriately  and  accordingly  in  the 
interpretation  of  the  reimbursement  in  teaching  hospitals  as  well  as 
other  hospitals. 

Mr.  Duncan.  Is  it  your  view  that  these  people  who  pay  their  medi- 
care fees,  these  older  people,  should  be  financing  medical  education 
out  of  those  fees? 

Secretary  Weinberger.  I  guess  I  didn't  hear  the  first  part  of  your 
question. 

Mr.  Duncan.  Is  it  your  view  that  these  people  who  do  pay  their 
medical  care  fees  each  month,  that  they  should  be  financing  medical 
education  in  this  fashion? 
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Secretary  Weinberger.  No,  I  think  we  should  be  financing  their 
medical  care,  the  people  who  are  eligible  and  that  is  what  we  are  trying 
to  do. 

But  as  Mr.  Tierney  points  out  there  are  reimbursible  charges  that 
can  be  incurred  at  teaching  hospitals. 

Mr.  Duncan.  Is  there  anything  under  the  law  that  requires  you  to 
do  that?  Finance  medical  education?  Finance  medical  education  out  of 
medicare  fees? 

Secretary  Weinberger.  No.  What  the  law  requires  us  to  do  is 
what  we  are  tr}dng  to  do.  That  is,  to  assure  that  the  reimbursement 
for  charges  is  reasonable,  is  based  on  efficient  operations,  and  avoids 
unnecessary  procedures  and  overutilization.  That  is  what  we  are 
trying  to  do.  Teaching  hospitals  are  one  facet  of  the  problem,  but  we 
do  want  to  make  sure  that  the  medicare  charges  go  to  finance  medicare 
services  and  are  not  used  indirectly  to  furnish  a  subsidy  for  the  teach- 
ing hospitals.  This  is  the  intent  of  Congress. 

Mr.  Duncan.  The  intent  of  Congress  is  to  provide  medical  educa- 
tion, right? 

Secretary  Weinberger.  Through  some  mechanism  perhaps,  yes. 

Mr.  Duncan.  But  not  through  this  one? 

Secretary  Weinberger.  I  think  that  is  correct. 

Mr.  Tierney.  Only  that,  Mr.  Duncan,  the  law  specifically  pro- 
vides, for  example,  that  the  costs  of  residents  and  interns  who  are 
students  would  be  borne  under  part  A  of  the  medicare  program ;  and 
that  the  supervision  and  teaching  activities  of  teaching  physicians  on 
a  salary  in  a  hospital  will  be  borne  under  part  A  of  medicare ;  that  the 
actual  patient  care  that  they  render  themselves  as  professionals  to 
patients  will  be  treated  as  part  B. 

So  it  is  quite  apparent  that  it  was  not  intended  that  teaching  hos- 
pitals be  out  of  the  medicare  field. 

The}^  are  to  be  limited  and  to  be  treated  so  as  to — well,  their 
uniqueness  has  to  be  recognized. 

I  sure  wouldn't  want  to  be  in  the  position  of  arguing  that  the  older 
people  of  this  Nation  ought  to  pay  for  medical  education.  I  don't 
think  that  would  be  right  at  all. 

But  I  want  you  to  know  that  the  medicare  law  does  not  contemplate 
teaching  hospitals  will  not  be  paid. 

Secretary  Weinberger.  Some  specific  reimbursement  is  required 
and  that  we  try  to  do.  But  I  understood  your  question  was  a  general 
subsidy  of  teaching  hospitals  outside  of  the  specific  reimbursement 
mechanism.  That,  I  don't  think,  is  justified  and  we  are  trying  to 
not  do  it. 

Mr.  Duncan.  This  problem  has  concerned  me  for  some  time  now, 
that  funds  directry  or  indirectly  were  going  to  the  teaching  hospitals 
and  would  not  be  directh^  used  for  the  benefit  of  the  medicare  patients. 

Dr.  Cooper.  Mr.  Duncan,  the  care  provided  in  that  setting,  in  one 
of  these  high  intensity  teaching  hospitals,  where  the  patient  is  sicker 
with  a  more  advanced  or  more  complex  disease,  is  of  great  benefit  to 
the  patient. 

Mr.  Duncan,  I  agree.  But  there  was  a  panel  that  testified  a  moment 
ago  that  general  patients  were  also  in  the  teaching  hospitals  and  that 
the  rate  was  so  much  greater  than  in  the  nonteaching  hospitals. 
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Dr.  Cooper.  Although  general  patients  are  in  there,  and  the  higher 
costs  are  usually  attributed  to  the  high  technology  aspects  of  patient 
care  and  the  average  cost,  high  average  costs  are  usually  ancillary 
costs. 

It  is  true  that  the  costs  are  higher  but  the  patients  get  greater  atten- 
tion in  these  programs  as  well,  even  the  general  patient,  if  you  would. 

Mr.  Duncan.  I  don't  find  that  actually  true,  though,  as  concerns 
teaching  and  nonteaching  hospitals. 

Dr.  Cooper.  They  have  a  greater  ratio  of  nursing  and  other  per- 
sonnel per  patient. 

Mr.  Duncan.  Thank  you,  Madam  Chairman. 

Mrs.  Keys  [presiding].  Mr.  Crane. 

Mr.  Crane.  Thank  you,  Madam  Chairman. 

Mr.  Secretary,  in  your  testimony  on  page  4  you  made  the  point 
observing  as  stated  thereon,  "*  *  *  physician  charges  have  exceeded 
the  overall  cost  of  living  in  every  period  except  during  the  1971-74" 
period.  Then  over  on  page  5  you  indicated  further  that  "Physicians, 
like  hospitals,  have  been  increasing  their  charges  at  rates  in  excess  of 
the  overall  cost  of  living." 

And  then  you  provide  table  4  to  document  that. 

I  think  that  is  misleading  because  the  Bureau  of  Labor  statistics 
between  1956  and  1968  indicated  that  physicians'  fees  were  going  up 
at  3.7  percent,  but  wage  earners'  increases  were  going  up  at  4.2 
percent. 

I  think  the  context  in  which  you  have  introduced  these  remarks 
suggests  that  there  is  something  extraordinary  or  unusual  about  the 
increase  in  physicians'  fees  during  these  periods  in  question  without 
providing  comparable  data  to  show  the  committee  or  the  casual 
reader  that  wages  as  a  whole  have  been  making  this  same  kind  of 
increase  in  excess  of  the  cost  of  living. 

Secretary  Weinberger.  This  chart  compares  the  hospital  prices — 
you  are  referring  to  chart  4,  are  you  not? 

Mr.  Crane.  Right. 

Secretary  Weinberger.  This  chart  appears  to  compare  and  is 
intended  to  compare  only  the  physicians'  fees,  the  prices  of  hospitals, 
and  the  CPI.  The  CPI,  of  course  does  include  various  things  and 
would  reflect  some  of  these  other  things  you  talk  about.  This  chart 
doesn't  break  it  down  to  compare  physicians'  fees  with  the  wage  level 
generally. 

We  undoubtedly  have  data  of  that  kind.  This  is  designed  to  show 
that  two  rather  large  elements  of  the  health  care  costs  were  running — 
except  for  the  period  1971-74 — very  well  in  excess  of  the  CPI.  That 
is  still  the  case. 

Mr.  Crane.  I  am  not  disputing  that.  I  just  thought  that  it  was 
important  to  put  this  into  a  broader  context  because  it  appears  I 
think  in  the  presentation  that  there  is  the  suggestion  that  physicians' 
fees  have  been  excessive  in  terms  of  perhaps  other  segments  of  the 
economy  and  for  example  fiscal  1974  through  1975,  even  the  hospital 
increases  of  18.7  percent  were  not  that  wide  of  the  mark  in  terms  of 
certain  other  increases  in  the  economy  and  nry  recollection  is  for  1974 
Senator  Humphre}^  indicated  that  shelter  went  up  better  than  12 
percent  and  food  went  up  better  than  13  percent  and  transportation 
better  than  14  percent  and  taxes  went  up  25  percent. 


Within  that  framework  then  these  figures  I  think  are  a  little  bit 
more  balanced. 

I  just  wanted  for  the  recored  to  indicate  that  there  is  a  corollary  to 
increases  in  physicians'  fees. 

Secretary  Weinberger.  The  average  CPI  during  the  periods  shown 
are  correctly  represented  on  the  chart,  I  think,  and  we  do  see  that 
welfare  costs  have  gone  ahead  of  the  CPI.  But  other  elements  of  the 
CPI  have  gone  up  rapidly,  too.  No  question  about  that. 

Mr.  Crane.  On  page  18  of  your  statement  you  say,  let  me  state 
unambiguous^  that  this  Administration  is  fully  devoted  to  the  con- 
cept of  the  peer  review  of  the  medical  care  through  the  PSRO  program. 

I  think  it  is  important  to  state  that  the  PSRO  is  not  peer  review. 
We  have  had  peer  review  in  State  after  State  after  State  for  years  and 
PSRO  goes  substantially  beyond  the  concept  of  peer  review,  particu- 
larly in  providing  guidelines  and  regulations  emanating  out  of  the 
Department  of  Health,  Education,  and  Welfare  and,  in  fact,  getting 
into  some  very  controversial  areas,  some  of  which  are  involved  in  this 
court  case. 

In  that  context  you  say  on  page  22  you  believe  that  the  physicians 
and  other  qualified  medical  personnel  should  make  the  determinations 
under  utilization  review  and  PSRO.  I  would  only  ask  which  physi- 
cians? I  mean,  here  }^ou  have  two  professional  medical  bodies  that  I 
know  are  suing  you,  AM  A  and  AAPS,  so  there  are  a  whale  of  a  lot 
of  plrysicians  out  there  that  don't  feel  that  the  qualified  medical  per- 
sonnel or  the  physicians  are  having  the  appropriate  input  because 
their  complaint  charges  you  specifically  with  interference  in  the  rights 
of  physicians  to  practice  medicine  and  the  rights  of  patients  to  receive 
medical  treatment  in  accordance  with  the  best  professional  judgment 
of  their  attending  physicians. 

Secretar}^  Weinberger.  Congressman,  that  is  quite  a  long  ques- 
tion, as  you  recognize,  and  I  would  simply  start  at  the  end  of  it  and 
work  back,  if  I  might. 

I  would  suggest  that  the  lawsuits  might  better  be  directed  toward 
the  Congress  or  the  efforts  might  better  be  directed  toward  repealing 
statutes  that  are  statutes  obviously  not  of  liking  to  members  of  the 
profession.  No  question  about  that. 

But  the  simple  fact  is  that  we  are  required  to  do  and  we  are  doing 
what  the  statute  requires.  I  think  that  the  lawsuits  really  question 
whether  the  statute  itself,  and,  therefore,  our  actions  under  it,  are 
within  the  permissible  powers  of  the  Congress. 

We  are  taking  the  position  that  they  are,  and  the  Congress  has  not 
repealed  the  statute,  though  it  has  been  on  the  books  now  for  3  years. 
So  I  would  assume  the  Congress  as  a  whole  apparently  feels  it  should 
stay. 

As  far  as  the  term  "peer  review"  is  concerned,  I  guess  we  are  in  a 
definitional  situation  here.  I  am  using  the  term  in  my  testimony  in 
the  sense  that  the  review  of  medical  care  through  the  PSRO  program 
will  essentially  be  done  b}-  the  peers  of  the  people  who  are  engaging 
in  the  practice  of  medicine.  That  is  the  doctors  themselves. 

That  is  why  we  have  been  so  anxious  to  have  doctors  participate 
in  the  program,  because  if  they  do  not,  the  law  still  requires,  as  I 
understand  it,  that  this  form  of  organization  be  set  up.  If  the  doctors 
are  not  going  to  participate,  then  you  would  have  a  very-  much  more 
difficult  situation  with  nonpeers  examining  the  work  done  by  doctors, 
and  that  I  think  would  be  very  undesirable. 
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So  we  have  been  urging  the  medical  profession  to  comply  with  the 
law  and  if  they  want  to  repeal  it,  that  is  not  a  matter  to  which  we 
can  address  ourselves.  What  we  have  to  do  is  put  it  into  effect. 

When  you  speak  of  peer  review,  what  I  am  saying  is  peer  review 
through  the  PSRO  program,  meaning  the  PSRO  program  run  by 
doctors  that  examines  the  work  of  doctors. 

Mr.  Crane.  Well,  I  think  you  and  I  would  have  a  disagreement  as 
to  whether  it  is  run  by  doctors.  I  think  the  Congress  has  given  the 
doctors  the  responsibility  and  left  the  authorit}^  with  3^011.  And  that 
to  me  is  a  situation  that  can  only  in  the  long  run  cause  the  doctors 
grief  because  the  ultimate  rules,  regulations,  and  guidelines  are  in 
your  control,  in  HEW.  The  doctors  have  the  responsibility  to  try  and 
make  the  recommendations  and  provide  the  guidelines  and  the  input 
to  you  upon  which  presumably  you  will  formulate  rules  and  regula- 
tions promulgated  through  the  Federal  Register. 

Secretary  Weinberger.  That  certainly  is  not  my  understanding  of 
the  way  it  works.  It  works  quite  differently.  The  Federal  Government, 
as  I  understand  it,  is  required  by  statute  to  furnish  technical  assistance 
in  the  organization  and  funding  for  the  operation  of  the  PSRO.  But 
that  organizational  and  technical  assistance  and  that  funding  is  to 
support  organizations  that  will  be  made  up  of  doctors,  will  be  organized 
and  run  and  administered  by  doctors  

Mr.  Crane.  Not  necessarily. 

Secretary  Weinberger.  It  is  true  they  may  employ  secretarial  help 
or  other  nonprofessionals,  but  the  whole  operation  will  be  under  their 
immediate  direction,  supervision,  and  guidance,  as  it  is  in  many  States 
where  it  started  up  without  the  Federal  Government  requirements. 

But  we  will  not  do  anything  more  than  try  to  furnish  financial 
assistance,  technical  assistance.  We  must  under  the  law  draw  boundary 
lines  and  we  have  done  that.  We  will  continue  to  pursue  that  limited 
role  so  long  as  I  have  anything  to  do  with  it. 

That  is  what  the  statute  says ;  that  is  what  we  are  doing.  We  have 
no  intention  of  telling  the  PSRO's  how  to  operate.  We  are  trying  to 
help  them,  as  we  are  required  to,  and  are  giving  them  funds  to  operate. 
But  we  are  not  telling  them  what  to  do. 

Now  Dr.  Cooper  followed  this  from  its  inception  and  may  have  a 
different  view. 

Dr.  Cooper.  No,  I  would  only  underscore  that  the  wa}^  it  is  arranged 
only  physicians  can  make  decisions  on  medical  necessity,  on  quality 
and  on  the  sitting  of  standards.  The  local  groups  will  have  the  responsi- 
bility for  setting  norms.  The  national  PSR  council,  which  is  a  non- 
Federal  group,  has  the  responsibility  for  reviewing  these,  but  they  do 
not  have  power  of  enforcement  of  any  kind.  The  national  PSR 
council  membership  is  composed  entirely  of  physicians,  11  in  all. 

To  this  date  there  are  about  86,000  physicians  that  have  joined 
the  process.  I  think  the  pursuit  that  you  see  is  not  an  assualt  on  peer 
review.  I  think  it  is  on  the  particular  set  of  U.R.  regulations  that  are 
involved.  Utilization  review  as  a  required  function  has  been  in  effect 
quite  a  long  time  before  this. 

This  didn't  start  in  November.  It  was  voluntary  before  that,  without 
a  Federal  mandate,  then  it  was  mandated  in  the  sixties. 

Mr.  Crane.  Let  me  elabroate  on  that  point.  In  the  preamble  to  the 
U.R.  regulations  published  in  the  Federal  Register  you  say  care  has 
been  taken  to  assure  these  are  supportive  of  the  U.R.  program  and 
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consistent  with  the  approaches  to  use  PSRO  review  for  hospitals  and 
nursing  care. 

You  tell  me  that  the  pirysicians  have  the  responsibility,  yet  the 
physicians  have  you  in  the  court  now.  That  is  where  it  seems  to  me 
there  is  a  fundamental  inconsistence^. 

Secretary  Weinberger.  Mr.  Crane,  there  are  physicians  and 
pirysicians  and  not  all  the  doctors  have  us  in  court. 

Mr.  Crane.  To  be  sure. 

Secretary  Weinberger.  There  are  some  doctors  that  don't  like  the 
process  and  wish  the  Congress  had  not  enacted  it.  But  there  are  others 
who  understand  that  it  is  the  law  of  the  land  and  that  we  have  an 
obligation  to  implement  it  and  are  cooperating  with  it.  But  there  are 
some  doctors  that  don't  like  the  idea  of  it. 

If  I  might,  if  you  will  indulge  me  in  a  brief  bit  of  philosophy,  this 
whole  hearing  and  these  problems  that  we  have  been  discussing  this 
afternoon,  and  which  you  have  been  talking  about  even  longer,  are 
the  inevitable  end-product  of  asking  the  Federal  Government  to 
enter  into  any  activity.  When  you  get  $40  billion  of  Federal  tax  money 
into  an}^  activity,  there  are  bound  to  be  regulations,  attempts  to  limit 
the  cost,  attempts  to  limit  the  freedom  of  people  who  previously 
were  not  being  paid  $40  billion  to  operate. 

If  we  want  to  void  this  whole  kind  of  thing,  there  is  a  very  simple 
solution.  It  is  a  little  late  for  it,  but  that  is  the  end-product.  We 
always  get  into  discussions  of  this  kind  and  this  is  inevitably  happen- 
ing as  you  get  the  Federal  Government  expanding  its  authority.  This 
is  wiry  I  have  argued  so  strenuously  over  the  3^ears  and  still  do  so 
against  this  rather  loose  and  relaxed  approach  to  expanding  and 
increasing  the  Federal  Government's  power. 

We  had  a  long  discussion  about  health  insurance  for  the  unemployed 
and  if  that  is  adopted,  in  2  years  there  will  be  hearings  of  this  kind 
as  to  why  we  have  dared  come  in  with  regulations  that  have  limited 
the  unlimited  reimbursement  for  everything  that  was  charged  for 
anybody  under  that  program.  This  is  inevitable. 

So  we  should  approach  these  things  considerably  more  carefully. 
But  when  you  get  into  it  with  this  degree  of  activity  and  this  degree 
of  participation,  when  there  is  $40  billion  going  out  of  the  Federal 
Treasun',  the  people  who  have  the  responsibility  for  administering 
those  programs  have  to  do  everything  possible  to  make  sure  that  the 
funds  are  being  spent  in  a  way  that  necessarily  involves  an  examina- 
tion of  some  of  these  activities. 

We  cannot  have  it  both  ways. 

Mr.  Crane.  Mr.  Secretary,  I  could  not  agree  with  you  more  fully 
and  perhaps  that  in  no  small  measure  was  what  I  was  trying  to  extract 
from  you,  because  3^ou  did  indeed  make  the  concession  that  this  does 
involve  a  significant  restriction  of  freedoms. 

I  think  my  freedom  as  a  patient,  physician  to  practice,  freedom  of 
people  who  are  in  the  hospital  field,  the  health  care  field  generally, 
are  all  involved. 

I  think  3^011  put  3-our  finger  on  it.  It  does,  indeed,  provide  that 
inhibition  and  restriction. 

Secretary  Weinberger.  There  is  no  w&y  you  can  avoid  that.  It 
is  either  the  freedom  to  hand  out  $40  billion  from  the  Federal  Treasury 
or  the  freedom  to  receive  it  or  the  freedom  to  do  everything  you  would 
like  without  any  calls  from  Washington. 
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There  are  two  ways  3^011  can  go.  We  have  chosen  the  latter  way 
quite  sometime  ago.  Having  done  it,  I  feel  a  very  strong  personal 
responsibility  to  make  sure  that  what  we  are  doing  is  done  as  well  as 
we  can  do  it  to  avoid  an}^  unnecessary  overuse,  and  to  do  everything 
we  can  to  help  the  patient's  care  and  assure  the  quality  of  medical 
care,  but  not  to  overdo  it. 

In  the  fulfilling  of  those  responsibilities,  there  is  just  no  way  that 
there  is  not  going  to  be  some  limit  on  some  people's  individual  freedom 
of  action.  But  that  was  a  decision  that  in  this  particular  set  of  regula- 
tions was  taken  in  1965,  not  now. 

Mr.  Ckane.  My  concern  is  that  we  don't  extend  this  encroachment 
against  our  freedoms  any  further. 

Secretary  Weinberger.  Then  I  suggest  that  we  should  approach 
it  from  the  point  of  view  of  questioning  the  regulations  that  are 
designed  to  limit  the  unlimited  flow  of  funds  and  start  us  down  the 
road  that  led  New  York  to  the  position  it  is  in  today,  but  we  should 
take  it  much  earlier. 

Mr.  Crane.  Thank  you,  Mr.  Secretary. 

Thank  you,  Mr.  Chairman. 

Mr.  Rostenkowski.  Mr.  Secretary,  I  know  it  has  been  a  long  day 
and  I  want  to  thank  you  on  behalf  of  the  committee  for  having  ap- 
peared here.  Your  testimony  will  certainly  be  most  helpful. 

I  have  some  more  questions  that  I  would  like  to  submit  to  you  in 
writing  and  if  you  would  be  kind  enough  to  have  them  answered,  I 
would  appreciate  it. 

Secretary  Weinberger.  Yes,  sir. 

[Questions  and  answers  follow :] 

Utilization  Review 

Question  1.  Did  the  Department  consider  the  cost  of  requiring  hospitals  to 
review  every  medicare/medicaid  admission  rather  than  doing  it  on  a  sample 
basis?  What  is  the  Department's  estimate  of  the  additional  cost  that  is  likely  to 
be  incurred  by  hospitals  in  implementing  the  regulation? 

Question  7.  On  page  20  of  your  prepared  testimony  you  state:  ".  .  .  some 
small  hospitals  may  have  difficulty  in  conducting  the  statutorily  required  review 
of  each  admission  within  the  time  frame  specified  in  the  regulations."  (under- 
scoring added.)  Which  specific  statutory  provision  does  this  statement  refer  to? 

Section  1903(g)  of  the  Social  Security  Act  requires  each  State  to  have  in  effect 
"a  continuous  program  of  review  of  utilization  .  .  .  whereby  the  necessity  for 
admission  and  the  continued  stay  of  each  patient  ...  is  periodically  reviewed" 
(emphasis  added).  For  purposes  of  the  Medicaid  program,  therefore,  the  Depart- 
ment was  required  by  statute  to  review  all  admissions,  rather  than  a  sample  of 
admissions. 

The  intent  of  the  1972  Amendments,  as  we  understand  it,  was  to  promote 
greater  unformity  in  the  quality  assurance  activities  of  the  Medicare  and  Medi- 
caid programs.  In  response  to  Congressional  desire  for  a  uniform  review  system 
and  following  the  determination  by  the  Department  (see  39  FR  41604,  the 
preamble  to  the  Medicare  utilization  review  regulations)  that  Medicaid  program 
requirements  are  superior  to  Title  XVIII  provisions,  the  requirement  for  review 
of  each  admission  was  extended  to  the  Medicare  program  pursuant  to  Section 
1861  (k). 

It  should  be  noted  that  the  Title  XIX  statutory  requirement  is  simply  for  the 
review  of  all  admissions  and  continued  stays  within  a  time  frame  specified  in 
regulations.  The  regulations  require  the  initial  review  to  take  place  within  one 
working  day,  with  a  final  determination  within  two  working  dyas. 

Although  the  analyses  are  less  precise  than  we  might  like,  the  experience  of 
hospitals  with  well-functioning  concurrent  review  systems  is  that  reductions  of 
10  percent  of  hospital  days  are  a  reasonable  expectation.  However,  because  of 
normal  phase-in  processes,  neither  the  full  savings  nor  the  administrative  costs 
will  be  realized  the  first  year. 
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The  gradual  assumption  of  review  responsibilities  by  PSRO's  will  operate  over 
time  to  reduce  the  amount  of  utilization  review  which  is  done  under  the  new 
regulations  and  will,  therefore,  gradually  reduce  the  cost  of  implementing  the 
utilization  review  regulations,  although  there  will  be  a  shift  of  the  cost  to  imple- 
menting the  PSRO  program.  Additionally,  hospitals  may  fulfill  some  require- 
ments of  the  utilization  review  regulations  through  the  routine  operation  of  existing 
staff  components  such  as  tissue  committees.  To  the  extent  that  this  is  true,  such 
costs  (which  would  accrue  to  the  hospital  whether  or  not  Medicare  and  Medicaid 
utilization  review  requirements  existed)  would  not  be  attributable  solely  to  the 
utilization  review  regulations. 

We  are  developing  a  means  cf  specifically  identifying  the  cost  of  utilization 
review  in  order  to  verify  our  belief  that  the  benefits  of  the  new  requirements  will 
outweigh  the  costs. 

Question  2.  Has  the  Department  developed  a  policy  on  the  question  of  compen- 
sation for  physicians  serving  on  hospital  utilization  review  committees?  Do  you 
have  an  estimate  of  the  cost  to  medicare/medicaid  if  physicians  are  compensated 
for  performing  those  UR  committee  services  they  are  now  rendering  on  a  volun- 
tary basis? 

Utilization  review  has  been  a  required  activity  under  the  Medicare  program 
since  1965.  Present  policy  of  physician  reimbursement  is  designed  to  encourage 
the  application  of  review  procedures  to  all  patients,  reflecting  our  belief  that 
utilization  review  requirements  are  not  unique  to  Federal  financing  programs  but 
an  accepted  aspect  of  quality  care.  Certain  insurance  companies  require  similar 
activities,  and  the  Joint  Commission  on  Accreditation  of  Hospitals  encourages  an 
even  broader  program  of  utilization  review  and  quality  assurance.  We  would  note 
that  hospitals  have  generally  considered  voluntary  performance  of  these  tasks  as 
part  of  the  conditions  under  which  staff  privileges  are  granted.  Physicians  have 
accordingly  performed  these  tasks  without  monetary  compensation/ 

The  existing  Mediare  policy  of  physician  reimbursement  under  utilization  review 
is  that  its  proportionate  share  of  reasonable  physician  compensation  is  an  allowable 
utilization  review  cost  provided  that  utilization  review  is  conducted  on  all  hospital 
patients,  not  just  Medicare  hospital  patients.  Because  the  new  utilization  review 
requirements  may  increase  demands  upon  physician  time,  this  policy  is  being 
reexamined. 

In  connection  with  the  PSR.0  program,  an  item  of  consideration  is  the  establish- 
ment of  reimbursement  policies  for  physician  review  which  can  be  consistently 
applied  to  both  the  PSRO  program  and  utilization  review  under  Medicare  and 
Medicaid.  This  is  necessary  for  two  reasons.  First,  because  PSRO's  must  delegate 
responsibility  for  conducting  review  activities  to  hospitals  with  effective  review 
systems,  and  these  delegated  functions  will  be  reimbursed  through  the  existing 
Titles  XVIII  and  XIX  mechanisms,  the  reimbursement  policies  for  both  must 
be  compatible  under  Medicare,  Medicaid  and  the  PSRO  programs.  This  coordi- 
nation is  necessary  to  facilitatead  ministration  of  the  programs  and  to  assure  that 
no  inadvertent  financial  incentives  are  created  which  would  discourage  PSRO 
delegation  of  review  to  hospitals  or  which  could  affect  the  quality,  character  and 
effectiveness  of  hospital  review  under  the  PSRO  system  and  utilization  review 
systems. 

We  are  now  working  to  identify  those  physician  services  for  which  physician 
reimbursement  maj'  be  appropriate  and  to  establish  necessary  co^t  limitations. 
We  believe  that  if  physicians  are  to  be  appropriately  reimbursed  for  review 
activities,  it  will  be  necessarj'  to  identify  reimbursable  physician  activities  and  to 
carefully  limit  the  extent  of  reimbursement.  Because,  as  noted  earlier,  much  phy- 
sician time  related  to  utilization  review  is  donated  on  a  no-cost  basis  and  we  do  not 
know  to  what  extent  this  will  continue  under  the  new  regulations,  it  is  impossible 
at  the  present  time  to  estimate  the  cost  of  compensating  physicians  for  services 
now  being  rendered  voluntarily. 

Question  3.  In  its  testimony  (pages  18-19),  the  Council  of  Community  Hospitals 
estimated  that  the  cost  of  utilization  review  over  the  entire  hospital  system  would 
range  between  SI 26  million  (exclusive  of  physician  costs)  to  at  least  §348  million 
and  perhaps  as  much  as  $513  million  if  physicians  are  compensated  for  UR  activi- 
ties. W^ould  you  comment  on  this  estimate? 

Review  costs  for  a  fully  operational  system  have  typically  run  on  the  order  of 
S12  per  admission.  The  estimates  provided  by  the  Council  of  Community  Hospitals 
are  clearly  over-inflated.  The  experience  of  prototype  concurrent  review  systems 
indicates  that  the  savings  significantly  exceed  any  administrative  costs. 
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Question  4-  You  estimated  in  your  prepared  testimony  that  implementation  of 
the  UR  regulation  would  result  in  a  saving,  in  fiscal  year  1976,  of  about  $60 
million  in  medicare  outlays.  Would  you  provide  an  explanation,  and  the  supporting 
data,  of  how  the  Department  arrived  at  that  estimate? 

The  estimate  was  prepared  by  Medicare  actuaries  in  estimating  in  the  summer  of 
1974  the  total  Medicare  budget  for  fiscal  year  1976. 

The  estimate  reflects  the  additional  savings  to  be  anticipated  from  proposed 
modifications  to  utilization  review  procedures.  The  estimate  assumes  that  25 
percent  of  those  stays  whose  duration  falls  between  the  50th  and  75th  percentile 
of  all  stays  for  a  particular  age  group  and  diagnosis  will  be  reduced  by  one  day. 
The  estimate  also  assumes  that  20  percent  of  those  stays  were  the  admission  diag- 
nosis is  uncertain  will  be  reduced  by  one  day. 

Summaries  of  reports  on  the  experience  of  similar  review  systems  which  indicate 
more  significant  reductions  are  attached.  The  $60  million  reduction  estimates  for 
1976  do  not  include  any  reductions  in  utilization  that  have  already  occurred  under 
current  utilization  review  procedures  since  these  are  reflected  in  the  basic  cost 
estimate. 

As  indicated  in  the  response  to  Question  1,  because  of  normal  phase-in  processes, 
neither  the  full  savings  nor  the  administrative  costs  will  be  realized  the  first  year. 

LENGTH  OF  STAY  EXPERIENCE  AND  OTHER  IMPACT  INDICATORS 

While  this  summary  presents  selected  instances  of  reduction  in  lengths  of  stay, 
experience  is  convincing  that  concurrent  peer  review  can  reduce  the  average 
length  of  stay,  although  the  amount  of  reduction  may  vary  from  location  to 
location. 

Colorado  admissions  program 

A  recently  completed  study  of  Medicaid  admissions  in  the  Colorado  program, 
performed  over  a  three  year  period  (1972-1974)  the  last  of  which  was  as  a  PSRO, 
provides  dramatic  results.  The  study  shows  that  for  1974  (the  only  year  of  full 
operation  of  the  Colorado  Admissions  Program — CAP)  the  number  of  admissions 
per  1000  eligibles  dropped  by  ten  percent.  Another  significant  change  was  the 
number  of  bed  days  per  1000  eligibles  which  was  also  reduced  by  ten  percent.  In  the 
case  of  number  of  bed  days  per  1000  eligible,  this  was  not  only  a  reduction  but 
represented  the  reversal  of  a  trend,  in  that  the  previous  years'  increased  at  a  rate 
of  five  percent.  Finally,  the  average  length  of  stay,  the  most  popular  indicator, 
leveled  out.  In  the  three  years  prior  to  1974,  Colorado  had  been  experiencing 
about  a  four  percent  increase  per  jTear  in  average  length  of  stay.  This  leveling  out 
of  length  of  stay  is  especially  significant  if  one  considers  it  in  conjunction  with  the 
ten  percent  reduction  in  admissions  per  1000  eligibles.  It  says  that  even  with  a 
reduction  of  unwarranted  admissions  (usually  short-sta}r  for  diagnostic  tests,  etc.) 
the  length  of  stay  when  only  the  sick  were  admitted,  did  not  increase. 

Multnomah  Foundation  for  Medical  Care  CONSERVE  {concurrent  onsite  evaluation 
and  review  effort)  program 

A  recent  evaluation  report  on  the  -Multnomah  Foundation  for  Medical  Care 
EMCRO,  now  an  operating  PSR,0,  provided  some  dramatic  average  length  of 
stay  reductions.  In  that  there  was  no  baseline  data,  the  report  tracked  the  average 
length  of  stay  by  participating  hospital  during  an  eighteen  month  period  (May 
1973 — September  1974).  Normalizing  to  adjust  for  the  fact  that  different  hospitals 
entered  the  program  at  different  points  in  time,  the  data  showed  a  trend  reduction 
in  average  length  of  stay  of  1.8  percent  per  month,  a  very  significant  reduction. 

Another  subsection  of  that  analysis  showed  that  while  average  length  of  stay 
and  costs  at  three  non-participating  hospitals  increased  about  seven  percent  from 
one  year  to  the  next,  the  average  length  of  stay  (from  7.87  days  to  6.98  days)  and 
room  and  board  cost  (from  $293  to  $270)  fell  about  eleven  percent  and  eight 
percent  respectively  at  one  CONSERVE  site. 

Experience  in  other  review  organizations 

The  range  in  documented  length  of  staj^  reduction  presented  in  the  following- 
table  is  from  .3  to  2.2  days  with  a  mean  of  .87  days.  We  have  also  had  indication 
that  concurrent  review  has  resulted  in  a  one  to  three  percent  reduction  in  un- 
necessary admissions.  For  example,  the  Utah  PSRO  has  reported  a  two  percent 
reduction. 

At  an  estimated  hospital  cost  of  $100  per  day  and  given  about  11  million  Medi- 
care and  Medicaid  admissions  annuaUy,  the  potential  savings  from  reduction  in 
lengths  of  stay  and  unnecessary  admissions  are  significant  and  estimated  at 
about  three  times  the  cost  of  review. 
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Question  5.  In  your  testimony  you  indicated  that  several  policy  decisions  have 
been  made  with  respect  to  a  "flexible"  application  of  the  utilization  review 
regulations  to  rural  hospitals  that  might  otherwise  have  difficulty  complying 
with  the  regulation  and  to  hospitals  in  areas  where  a  conditional  PSRO  is  expected 
to  become  operational  by  September  1,  1975.  Would  you  submit  for  the  record 
copies  of  the  issuances  reflecting  those  policy  decisions,  as  well  as  copies  of  the 
instructional  material  relating  to  the  implementation  of  these  policies  which 
have  been  prepared  and  distributed  to  hospitals,  State  agencies,  and  medicare 
intermediaries? 

The  Department  has  recently  distributed  a  number  of  significant  communica- 
tions to  State  agencies,  fiscal  intermediaries,  PSROs,  and  Regional  Offices  con- 
cerning the  authority  of  PSRO  review  decisions  and  the  relationships  between 
PSRO  review  and  utilization  review.  Copies  of  these  communications  are  attached. 
These  communications  specifically  provide  that  where  a  PSRO  will  assume 
review  responsibility  in  any  hospital  between  July  1  and  September  30,  1975, 
the  hospital  will  not  be  subject  to  the  new  utilization  review  regulations  on 
July  1  1975.  Such  hospitals  will,  however,  be  required  to  continue  to  perform 
utilization  review  in  accordance  with  the  regulations  in  effect  on  June  30  and 
will  be  subject  to  the  survey  and  certification  process  conducted  by  State  survey 
agencies. 

PSRO  transmittals  numbered  21  and  22,  attached,  set  forth  the  procedures 
PSROs  must  follow  in  implementing  review  in  area  hospitals  between  July  1  and 
September  30,  1975.  These  procedures  include  instructions  for:  (1)  formalizing 
realtionships  between  PSROs  and  hospitals  and  between  PSROs  and  Medicaid 
and  Medicare  agencies;  (2)  notifying  the  public  and  affected  hospitals;  (3) 
notifying  the  Department  of  the  PSROs  actual  assumption  of  review  responsibility 
in  area  hospitals.  Transmittal  number  21  also  provides  for  a  PSRO  monitoring 
role  by  State  agencies,  intermediaries,  and  the  Bureau  of  Quality  Assurance. 

The  communications  forwarded  to  State  Medicaid  agencies,  State  survey 
agencies,  and  fiscal  intermediaries  also  clarify  the  relationships  between  PSRO 
review  and  utilization  review  and  set  forth  the  procedures  to  be  followed  by  these 
agencies  in  implementing  applicable  Departmental  policies. 

With  respect  to  flexible  application  of  the  UR  regulations  to  small,  primarily 
rural,  facilities,  the  Department  is  developing  regulatory  approaches  to  grant 
variances,  for  good  cause,  from  the  time  frame  requirements  for  admission  and 
extended  stay  review.  As  soon  as  a  regulatory  amendment  is  finalized,  the  Depart- 
ment will  submit  a  copy  to  the  Committee. 


Department  of  Health,  Education,  and  Welfare, 

Social  and  Rehabilitation  Service, 

Washington,  D.C.,  June  1975. 

Policy  Interpretation 
Action  transmittal:  SRS-AT-75  (MSA) 

To:  State  agencies  administering  medical  assistance  program. 
Subject:  Relationship  of  PSRO  Review  Responsibilities  to  the  Medicaid  Pro- 
gram— Secretarial  Decision  of  February  24,  1975. 

Attachment:  On  February  24,  1975,  the  Secretary  decided  that  conditional 
PSROs  if  found  competent  would  exercise  final  authority  on  issues  of  medical 
necessity  and  quality  of  care  for  purposes  of  claims  payment  for  the  Medicaid 
program.  Attached  is  a  discussion  and  interpretation  of  several  areas  which  as 
a  result  of  the  Secretary's  decision  will  affect  the  administration  of  State's 
medical  assistance  programs.  Under  section  1164  of  the  Social  Security  Act 
(42  USC  1320c-13),  the  provisions  of  Title  XI,  Part  B  of  the  Act  (the  PSRO 
statute)  are  made  applicable  to  the  operation  of  State  plans.  This  memoran- 
dum will  clarify  Departmental  policy  governing  the  transition  from  utiliza- 
tion review  (UR)  required  by  Title  XIX  of  the  Act  to  PSRO  review. 

Inquiries  to:  SRS  Regional  Commissioners. 
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The  Secretary's  February  25,  1975,  decision  provided  tliat  conditionally  desig- 
nated PSROs,  if  found  competent,  would  exercise  final  authority  on  issues  of 
medical  necessity  and  quality  of  care  f o  purposes  of  claims  payment  for  the  Medic- 
aid program.  The  Secretary  also  decided  that  review  systems  implemented  by 
conditionally  designated  PSROs  will  be  accepted  by  the  Department  and  Medicaid 
State  agencies  as  replacing  the  utilization  review  requirements  imposed  bv  Title 

XVIII  (Medicare)  and  Title  XIX  (Medicaid)  of  the  Soc  al  Security  Act  "to  the 
extent  PSROs  have  assumed  review  functions.  Medicaid  State  agencies  will  have 
the  option  to  monitor  PSRO  review  activities,  but  may  not  impose  review  require- 
ments as  conditions  for  acceptance  of  the  PSRO  review  system. 

As  a  result  of  the  Secretary's  decision  on  conditional  PSROs,  utilization  review 
and  control  requirements  for  the  Medicaid  program  will  be  affected  as  follows: 

(1)  Conditional  PSROs  which  are  found  competent  will  assume  responsibility 
for  review  functions  and  authority  for  making  decisions  on  the  appropriateness 
and  quality  of  services.  As  initial  finding  of  competency  will  be  made  upon  con- 
ditional designation,  but  is  subject  to  reappraisal  at  any  time  during  the  con- 
ditional period.  PSRO  approval  and  disapproval  of  services  on  grounds  of  medical 
necessity  and  quality  which  serve  as  the  basis  for  PSRO  review  shall  be  binding 
upon  Medicare  and  Medicaid  claims  payment  agencies. 

(2)  To  the  extent  PSROs  have  assumed  review  functions,  Title  XVIII  and 

XIX  utilization  review  requirements  shall  be  replaced.  Replacement  of  UR 
responsibilities  will  avoid  costly  duplication  of  efforts  during  the  transition  from 
UR  to  PSRO  review,  PSROs  shall  exercise  review  functions  pursuant  to  their 
agreement  with  the  Secretary  and  the  requirements  of  the  PSRO  statute  (Title 
XI,  Part  B)  as  interpreted  through  regulations  and  guidelines  of  the  Secretary. 

State  agencies  responsible  for  survey  and  certification  of  institutional  UR 
activities  for  the  Medicare  and  Medicaid  programs  shall  be  relieved  of  such 
responsibilities  for  hospitals  with  respect  to  which  conditionally  designated 
PSROs  have  assumed  review  functions. 

(3)  If,  as  of  July  1,  1975,  the  PSRO  has  assumed  review  functions,  has  delegated 
review  functions  to  a  hospital,  or  is  prepared  to  and  capable  of  assuming  review 
functions  (or  delegating  them  to  a  hospital)  according  to  an  approved  phase-in 
timetable  by  September  30,  1975,  the  single  State  agency  will  not  be  responsible 
for  assuring  that  the  new  utilization  review  requirements  are  being  met  in  those 
facilities  covered  by  the  PSRO. 

(a)  The  single  State  agency  will  be  formally  notified  by  the  Department  of  those 
PSRO  areas  and  facilities  for  which  it  is  relieved  of  responsibility  for  assuring 
utilization  review  and/or  control  requirements  are  met  and  for  which  it  is  absolved 
of  liability  for  these  requirements  with  respect  to  Federal  surve3rs  and  audits 
(by  HEW  Audit  Agency  and  General  Accounting  Office). 

(6)  In  situations  where  a  PSRO  will  assume  review  responsibility  for  a  facility 
between  July  1,  1975  and  September  30,  1975,  the  affected  facility  must,  up  to 
the  date  of  PSRO  assumption  of  review  responsibility,  continue  to  meet  existing 
utilization  review  requirements  including  reviewing  all  extended  stay  cases  using 
time  frames  included  in  its  pre- July  1,  1975  UR  plan  reviewing  a  sample  of 
Medicaid  admissions;  and  continuing  to  perform  MCE  studies.  The  single  State 
agency  will  not  be  held  responsible  for  assuring  that  such  review  activity  in 
institutions  is  taking  place  until  such  time  as  a  PSRO  assumes  full  review  re- 
sponsibilities in  a  particular  institution. 

(4)  The  Secretary's  decision  on  the  authority  and  responsibilities  of  conditional 
PSROs  will  be  implemented  through  regulations  under  Title  XI  and  Title  XIX 
which  will: 

(a)  delineate  the  prerequisites  for  exercise  of  review  responsibility  by  PSROs 
which  are  found  competent,  the  methods  and  procedures  to  be  followed  in  exer- 
cising such  responsibility,  and  the  consequences  of  such  responsibility. 

(6)  provide  for  the  replacement  of  Title  XVIII  and  XIX  utilization  review 
requirements  when  and  where  PSROs  have  assumed  such  review  responsibility. 

(c)  incorporate  other  changes  necessary  to  effectuate  the  Secretary's  decision 
as  it  relates  to  utilization  review  and  control  responsibilities  under  Title  XVIII 
and  XIX.  It  is  expected  that  these  will  include  provisions  relating  to  amendment 
to  State  Medicaid  plans  and  will  indicate  that  States  are  relieved  of  responsibility 
and  liability  for  those  utilization  review  requirements  for  which  the  PSRO  has 
assumed  the  utilization  review  functions. 
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(5)  The  single  State  agency  and  conditional  PSR,Os  should  be  making  every 
effort  to  finalize  Memoranda  of  Understanding  (MOUs)  prior  to  July  1,  1975,  or 
the  date  of  assumption  of  review  functions  where  MOUs  are  not  already  com- 
pleted. Although  the  MOU  is  not  a  prerequisite  for  the  assumption  of  review 
responsibility  by  PSROs  in  hospitals,  it  is  expected  that  both  parties  will  enter 
into  such  an  agreement  in  good  faith  in  order  to  facilitate  working  relationships 
between  the  parties.  PSROs  will  assume  review  responsibilities  pursuant  to  a 
phase-in  timetable  approved  by  the  Secretary,  as  discussed  below.  The  State 
agency  may  request  DHEW  to  impose  an  initial  period  of  observation  not  to 
exceed  the  first  year  of  the  PSRO  conditional  period.  PSROs  found  competent 
shall  exercise  final  authority  during  the  observation  period,  subject  to  verification 
of  their  competency  through  performance.  At  the  end  of  the  observation  period 
after  giving  full  consideration  to  single  State  agency  recommendations,  the 
Department  will  decide  whether  to  continue  to  allow  the  PSRO  to  exercise 
review  responsibility  during  the  remainder  of  the  conditional  period. 

(a)  The  MOU  may  include  procedures  to  assure  continuing  dialogue  between 
the  parties  for  resolution  of  differences  and  contain  provisions  for  monitoring  of 
the  PSRO  review  activity  and  hospital  delegation  by  the  State  agency. 

(6)  Where  difficulties  exist  in  executing  the  MOU,  PSROs  are  instructed  to 
notify  the  project  officer  and  the  single  State  agency  should  notify  the  SRS 
Regional  Office  so  that  a  reasonable  solution  can  be  worked  out  with  the  assistance 
of  appropriate  agencies  of  the  Department. 

(c)  The  MOU  ma}'  provide  that  for  up  to  the  first  60  days  of  actual  review 
conducted  by  the  PSRO,  the  PSRO  will  not  exercise  full  review  authority  but 
will  make  recommendations  with  respect  to  services  provided  to  Title  XVIII 
and  XIX  patients.  The  60  day  (or  less)  period  may  commence  when  the  first 
hospital  comes  under  PSRO  review  and  end  60  days  (or  less)  thereafter.  Medicaid 
State  agencies  and  the  Bureau  of  Health  Insurance  may  provide  comments  on 
PSRO  administrative  procedures  during  this  period  to  the  SRS  regional  com- 
missioner and  the  BHI  regional  representative,  respectively,  and  the  PSRO.  In 
turn  the  SRS  and  BHI  regional  offices  shall  forward  the  comments  to  the  BQA 
project  and  associate  project  officers.  BQA  will  consider  these  comments  and  may 
require  modification  of  the  PSRO's  phase-in  timetable  as  a  result. 

(d)  State  agencies  may  at  any  time  submit  reports  to  DHEW  regarding  PSRO 
performance  for  consideration  by  the  Department. 

(6)  Each  conditionally  designated  PSRO  found  competent  shall  assume  review 
responsibilities  pursuant  to  a  phase-in  time-table  which  has  been  reviewed  and 
approved  by  DHEW.  The  time-table  shall  provide  a  schedule  specif ying  the  times 
when  a  PSRO  will  assume  full  review  responsibility  in  particular  health  care 
institutions. 

Each  PSRO  notified  by  the  Secretary  that  it  has  been  found  competent  to 
exercise  full  review  responsibility,  shall  within  30  days  of  such  notification,  provide 
a  copy  of  its  phase-in  timetable  to  each  affected  institution  and  publish  a  notice 
in  a  local  newspaper  of  general  circulation  in  the  PSRO  area  indicating  (1)  that 
the  PSRO  has  been  found  competent  by  the  Secretary  to  exercise  full  review 
responsibility  in  hospitals  in  the  PSRO  area  and  (2)  that  the  PSRO  will  assume 
full  review  responsibility  in  particular  hospitals  according  to  a  phase-in  timetable 
approved  by  the  Secretary  which  is  available  for  public  inspection  in  the  offices 
of  the  PSRO.  Where  the  PSRO  plans  to  assume  review  responsibility  in  certain 
hospitals  between  July  1  and  September  30,  1975,  the  PSRO  must  publish  a 
phase-in  timetable  for  this  period  which  specifies  the  da.te(s)  on  which  the  PSRO 
will  begin  review  activities  in  each  institution.  The  PSRO  associate  project  officer 
in  each  regional  office  shall  be  responsible  for  notifying  the  SRS  regional  offices 
of  the  PSRO  phase-in  timetables.  In  turn,  the  SRS  regional  office  shall  notify 
the  single  State  agencies.  PSROs  shall  be  responsible  for  maintaining  their 
approved  phase-in  timetable  on  a  current  basis  and  must  promptly  submit  any 
proposed  revision  in  the  schedule  to  the  project  and  associate  project  officers. 
The  State  Medicaid  agency  will  be  notified  of  any  such  revisions  which  will  impact 
on  its  administration  of  the  program. 

At  least  30  days  prior  to  assumption  of  full  review  responsibility  in  any  health 
care  institution  (whether  such  review  is  to  be  performed  by  the  PSRO  or  by  an 
institutional  review  committee  under  delegation),  each,  conditionally  designated 
PSRO  shall  publish  a  notice  in  a  local  newspaper  of  general  circulation  in  the 
PSRO  area  and  provide  written  notification  to  the  health  care  institution,  and 
project  officers  of  the  date  on  which  the  PSRO  will  assume  full  review  responsi- 
bility in  the  health  care  institution.  If,  pursuant  to  an  MOU  with  the  Medicaid 
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State  agency  there  is  to  be  an  initial  60  day  period  (or  less)  during  which  only 
recommendations  will  be  made  by  the  PSR.O,  notifications  made  within  the  60 
day  period  (or  less)  should  indicate  this  fact.  The  PSRO  associate  project  officer 
in  each  regional  office  shall  be  responsible  for  notifying  the  SRS  regional  officers, 
who  in  turn  will  notify  the  single  State  agency.  For  purposes  of  the  time  period 
between  July  1  and  September  30,  the  requirements  for  a  30  day  public  notice 
prior  to  assumption  of  review  responsibility  in  each  hospital  will  be  satisfied 
by  the  PSRO's  public  notice  on  conditional  designation  where  it  also  specifies 
its  implementation  schedules  for  this  time  period. 

If  after  notification,  the  PSRO  anticipates  that  it  will  be  unable  to  assume  full 
review  responsibility  on  the  specified  date,  the  PSRO  must  promptly  submit  its 
proposed  revision  to  its  timetable  and  provide  ^notification  to  affected  hospitals 
of  the  revised  date. 

(7)  Pending  regulations  governing  appeals  and  implementation  of  a  unified 
Federal  appeals  mechanism,  appeals  of  PSRO  reconsiderations  shall  be  handled 
temporarily  through  the  existing  Federal  (Medicare)  appeals  mechanism.  Interim 
procedures  will  provide  for  appropriate  medical  consultation.  This  constitutes 
a  change  in  previous  policy  in  that  appeals  of  PSRO  decisions  on  Medicaid 
services  will  not  be  handled  through  State  (Medicaid)  appeals  mediums.  The 
reason  for  the  change  in  policy  is  that  the  Secretary's  authority  to  conduct  hear- 
ings on  appeals  of  PSRO  determinations  may  not  be  delegated  to  State  agencies. 

Upon  publication  of  the  regulations  additional  policy  and  procedural  informa- 
tion will  be  sent  to  single  State  agencies  and  PSROs  on  implementation  of  the 
Secretary's  decision.  Additionally,  as  stated  earlier,  the  Department  will  formally 
notify  States  of  those  facilities  where  the  PSRO  has  assumed  review  responsi- 
bility either  directly  or  through  delegation  of  review  functions  and  for  which 
the  State  is  no  longer  responsible  or  liable  for  review. 


Department  of  Health,  Education,  and  Welfare, 

Health  Services  Administration, 

Bureau  of  Quality  Assurance, 

June  20,  1975. 

PSRO  transmittal  No.  21, 

To:  PSRO  Planning,  Conditional,  and  Support  Center  Organizations,  PHS 

Regional  PSRO  Consultants. 
From:  Director,  Bureau  of  Quality  Assurance. 

Subject:  Relationship  of  PSRO  Review  Responsibilities  to  the  Medicare  and 
Medicaid  Programs — Secretarial  Decision  of  February  24,  1975. 

It  is  the  purpose  of  this  transmittal  to  clarify  Departmental  policy  regarding 
the  authority  of  conditionally  designated  PSR,Os  and  to  issue  instructions  de- 
signed to  implement  the  decision.  On  February  24,  1975  the  Secretary  of  DKEW 
decided  that  conditionally  designated  PSROs  found  competent  would  exercise 
final  authority  on  issues  of  medical  necessity  and  quality  of  care  for  the  purposes 
of  claims  payment  for  both  the  Medicare  and  Medicaid  programs.  The  Secretary 
also  decided  that  review  systems  implemented  by  conditionally  designated  PSROs 
which  are  found  competent  shall  be  accepted  by  DHEW  and  Medicaid  State 
agencies  as  replacing  the  review  requirements  imposed  by  Title  XVIII  (Medicare) 
and  Title  XIX  (Medicaid)  of  the  Social  Security  Act  to  the  extent  PSROs  have 
assumed  review  functions. 

The  decision  clarifies  DHEW  policy  in  several  important  areas: 

(a)  PSRO  approval  and  disapproval  of  services  on  grounds  of  medical  necessity 
and  quality  which  serve  as  the  basis  of  PSRO  review  shall  be  binding  upon  Medi- 
care and  Medicaid  claims  payment  agencies  early  in  the  conditional  period.1 
An  initial  finding  of  competence  may  be  made  upon  conditional  designation,  and 
need  not  be  based  upon  performance  during  a  "dry  run"  period.  However,  a 
finding  of  competency'  is  subject  to  reappraisal  at  any  time  during  the  conditional 
period,  and  PSROs  must  continue  to  verify  their  competency  through  performance 

(6)  Medicaid  State  agencies  and  the  Bureau  of  Health  Insurance  through  its 
intermediaries  (or  by  other  means)  will  have  a  strong  monitoring  role. 

(c)  To  the  extent  PSROs  have  assumed  review  functions,  Title  XVIII  and  XIX 
utilization  review  requirements  shall  be  replaced.  Replacement  of  UR  responsibili- 
ties will  avoid  costl}'  duplication  of  efforts  during  the  transition  from  UR  to  PSRO 


1  The  PSRO  statute  does  not  authorize  PSROs  to  assume  final  review  authority  for 
Maternal  and  Child  Health  or  Crippled  Children's  programs. 
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review.  PSROs  shall  exercise  review  functions  pursuant  to  their  agreement  with 
the  Secretary  and  the  requirements  of  the  PSRO  statute  (Title  XI,  Part  B)  as 
interpreted  through  regulations  and  guidelines  of  the  Secretary] 

(d)  The  Secretary's  decision  shall  be  implemented  through  regulations  which 
will: 

(1)  delineate  the  prerequisites  for  exercise  of  final  authority  by  PSROs  and  the 
consequences  of  such  authority. 

(2)  provide  for  the  replacement  of  Title  XVIII  and  XIX  review  requirements  to 
the  extent  that  PSROs  have  assumed  review  functions. 

(3)  provide  for  the  consequences  of  such  replacement  pertaining  to  the  re- 
sponsibilities under  Title  XVIII  and  XIX  review  requirements/ Included  shall  be 
provisions  requiring  amendments  of  State  Medicaid  plans  and  relieving  States  of 
jeopardy  for  possible  financial  penalties  for  failure  to  comply  with  UR  require- 
ments where  PSROs  have  assumed  review  functions. 

The  Secretary's  decision  shall  serve  as  policy  guidance  for  the  development  of 
the^e  regulations. 

(e)  The  Secretary's  decision  constitutes  a  policy  framework  for  Memoranda  of 
Understanding  between  PSROs  and  State  agencies  and  Medicare  intermediaries. 
Conditionally  designated  PSROs  will  be  expected  to  negotiate  in  good  faith  with 
Medicare  intermediaries  and  Medicaid  State  agencies  in  order  to  reach  an  under- 
standing on  working  relationships.  Memoranda  of  Understanding  (MOUs)  must 
be  approved  by  BQA.  In  order  to  gain  approval,  MOUs  must  be  consistent  with 
DHEW  policy  as  outlined  in  the  Secretary's  decision.  Pending  issuance  of  reg- 
ulations, execution  of  an  MOU  will  delineate  the  working  relationships  between 
the  PSRO  and  the  State  agencj^.  All  MOUs  must  be  brought  into  conformance 
with  regulations  when  regulations  are  issued.  Although  the  MOU  is  not  a  pre- 
requisite for  the  assumption  of  review  responsibility  by  PSROs  in  hospitals,  it  is 
expected  that  both  parties  will  enter  into  such  an  agreement  in  good  faith  in  order 
to  facilitate  working  relationships  between  the  parties.  PSROs  will  assume 
responsibilities  pursuant  to  a  phase-in  timetable  approved  by  the  Secretary,  as 
discussed  later  in  this  transmittal. 

In  situations  where  reasonable  attempts  at  negotation  indicate  that  an  under- 
standing with  a  Medicaid  State  agency  reflecting  DHEW  policy  is  unlikely, 
PSROs  should  notify  the  project  officer  and  associate  project  officer  to  obtain 
assistance  from  appropriate  DHEW  agencies  in  working  out  a  reasonable  solution. 

State  Medicaid  agencies  may  request  DHEW  to  impose  a  definite  period  of 
observation  not  to  exceed  the  first  year  of  the  conditional  period.  It  is  DHEW 
policy  that  PSROs  found  competent  shall  exercise  final  authority  during  the 
observation  period,  subject  to  verification  of  their  competency  through  per- 
formance. At  the  end  of  the  observation  period,  and  after  considering  State 
agency  recommendations,  DHEW  shall  decide  whether  to  allow  the  PSROs  to 
exercise  final  authority  during  the  remainder  of  the  conditional  period.  Although 
the  initial  finding  of  competencj^  is  always  subject  to  reappraisal  at  any  time 
during  the  conditional  period,  the  end  of  a  definite  observation  period  establishes 
a  fixed  point  in  time  when  reappraisal  shall  occur. 

(/)  State  survey  agencies  responsible  for  survey  and  certification  of  institutional 
UR  activities  for  the  Medicare  and  Medicaid  programs  shall  be  relieved  of  such 
responsibilities  for  hospitals  with  respect  to  which  conditionally  designated 
PSROs  have  assumed  review  functions.  State  survey  agencies  will  have  a 
monitoring  function  however.  Guidelines  on  these  monitoring  functions  will 
be  transmitted  as  soon  as  they  are  finalized. 

Implementation  of  this  policy  within  the  context  of  a  transition  from  Medicare 
and  Medicaid  utilization  review  to  review  by  PSROs  requires  adherence  to  the 
following  procedures.  The  procedures  are  designed  to  (a)  assure  the  competency 
of  conditionally  designated  PSROs  to  exercise  review  authority  and  (b)  safeguard 
the  interests  of  patients,  practitioners  and  hospitals  on  the  one  hand,  and  Title 
XVIII,  XIX  and  V  administrative  agencies  on  the  other. 

Planning  and  review  of  applications  prior  to  conditional  designation.  Initial  finding 
of  competency. 

It  is  essential  that  Professional  Standards  Review  Organizations  in  the  planning 
phase  consult  with  State  agencies  responsible  for  the  Medicaid,  Maternal  and 
Child  Health,  and  Crippled  Children's  programs  and  Medicare  intermediaries 
at  an  early  stage  in  the  planning  process.  Actions  which  need  to  be  taken  by 
PSRO  Dlannuig  projects  to  ensure  appropriate  and  adequate  coordination  with 
S^ate  agencies  and  intermediaries  are  described  in  BQA  Transmittal  #14.  In  this 
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way,  recommendations  of  these  agencies  may  be  considered  in  developing  the 
PSRO  formal  review  plan. 

Draft  formal  plans  for  assumption  of  PSRO  review  functions  are  reviewed  by 
BQA  according  to  detailed  objective  criteria.  Plans  are  then  revised  and  sub- 
mitted as  applications  for  conditional  designation.  The  applications  are  reviewed 
by  DHEW  regional  representatives  of  the  Public  Health  Service,,  the  Social  and 
Rehabilitation  Service,  and  the  Bureau  of  Health  Insurance.  The  applications 
are  also  reviewed  b}T  State  agencies  responsible  for  the  Medicaid,  Maternal  and 
Child  Health,  and"  Crippled  Children's  programs.  The  comments  of  Federal 
regional  officials  and  State  agencies  are  appended  to  the  applications  and  con- 
sidered in  the  DHEW  central  office  review.  In  Washington,  the  applications  are- 
subjected  to  an  interagency  review  within  DHEW  according  to  the  same  objective 
criteria  used  to  review  draft  plans. 

If  the  application  is  considered  acceptable,  notification  is  then  made  to  physi- 
cians in  the  PSRO  area  in  accordance  with  section  1152(f)  of  the  Social  Security 
Act.  If  the  organization  is  found  to  be  representative  of  the  physicians  in  its 
PSRO  area  as  a  result  of  the  notification  process,  and,  if  necessary,  the  polling 
process,  conditional  designation  is  made^as  an  initial  finding  of  competency. 

Procedures  prior  to  exercise  of  final  authority 

(a)  The  conditionally  designated  PSRO  shall  negotiate  in  good  faith  with 
Medicaid  and  MCH-CC  State  agencies  and  Medicare  intermediaries  in  order  to 
reach  an  understanding  on  working  relationships.  Memoranda  of  Understanding 
should  delineate  mutual  responsibilities  and  administrative  mechanisms  to  be 
adhered  to  once  the  PSRO  review  begins.  The  subjects  which  are  to  be  covered  in 
an  MOU  are  presented  in  BQA  Transmittal  #14  and  BQA  must  approve  the 
MOUs.  The  MOU  must  include  procedures  to  assure  continuing  dialogue  between 
the  parties  for  resolution  of  differences  and  may  contain  provisions  for  monitoring 
of  the  PSRO  review  activity  by  State  agencies  and  BHI  through  its  intermediaries 
or  by  other  means. 

The  purpose  of  the  MOU  is  to  document  a  working  relationship  established 
between  the  parties,  whereby  PSROs  may  conduct  review  according  to  their 
agreement  with  the  Secretary  and  the  requirements  of  Title  XI,  Part  B  of  the 
Social  Security  Act.  As  stated  avove,  if  after  reasonable  attempts  at  negotiation 
an  understanding  appears  unlikely,  the  project  officer  and  associate  project  officer 
should  be  contacted  so  that  a  reasonable  solution  can  be  worked  out  with  the 
assistance  of  DHEW. 

The  MOU  may  provide  that  for  up  to  the  first  60  days  of  PSRO  review,  the 
PSRO  shall  not  exercise  full  review  responsibility  but  only  make  recommendations. 
This  GO  day  (or  less)  period  may  commence  when  the  first  hospital  comes  under 
PSRO  review  and  end  60  days  thereafter.  DHEW  will  approve  provision  for  such 
a  period  in  an  MOU  without  extensions  if  the  parties  think  it  is  necessary  to  ensure 
a  smooth  transition  from  UR  to  PSRO  review.  This  60  day  (or  less)  period  is  to 
be  distinguished  from  the  period  of  observation  referred  to  above. 

Medicaid  State  agencies  and  the  Bureau  of  Health  Insurance  may  provide 
comments  on  PSRO  administrative  procedures  during  this  period  to  the  SRS 
regional  commissioner  and  the  BHI  regional  representative,  respectively,  and  the 
PSRO.  In  turn  the  SRS  and  BHI  regional  offices  shall  forward  the  comments 
to  the  BQA  project  and  associate  project  officers.  BQA  will  consider  these  com- 
ments and  may  require  modification  of  the  PSRO's  phase-in  timetable  as  a 
result. 

(b)  Prior  to  assuming  review  functions  in  a  hospital  the  PSRO  must  perform 
a  detailed  assessment  of  the  hospital's  utilization  review  capability.  Procedures 
to  be  followed  are  outlined  in  BQA  Transmittal  #11,  including  a  requirement 
that  the  PSRO  consult  with  intermediaries  and  State  agencies  regarding  past 
hospital  review  effectiveness.  Following  the  assessment,  and,  as  necessary,  furnish- 
ing of  technical  assistance,  the  PSRO  must  determine  the  review  function,  if 
any,  which  shall  be  delegated  to  the  hospital  pursuant  to  Section  1155(e)  of  the 
Social  Security  Act.  The  PSRO  and  each  hospital  should  negotiate  a  Memorandum 
of  Understanding  regarding  mutual  responsibilities  and  functions,  even  if  no 
function  is  to  be  delegated.  In  situations  involving  delegation  of  review  functions 
to  the  hospital,  the  MOU  must  contain  detailed  provisions  regarding  the  review 
responsibilities  to  be  assumed  by  the  hospital,  the  use  of  norms,  criteria,  and 
standards  in  its  review,  and  its  responsibilities  for  such  matters  as  data  collection 
iind  processing,  as  well  as  reporting  and  evaluation  requirements. 
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(c)  Each  conditionally  designated  PSRO  found  competent  shall  assume  review 
responsibilities  pursuant  to  a  phase-in  timetable  which  has  been  reviewed  and 
approved  by  DHEW.  The  timetable  shall  provide  a  schedule  specifying  the  times 
when  a  PbRO  will  assume  full  review  responsibility  in  particular  health  care 
institutions.  Each  PSRO  notified  by  the  Secretary  that  it  has  been  found  com- 
petent to  exercise  full  review  responsibility,  shall  within  30  davs  of  such  notifica- 
tion, provide  a  copy  of  its  phase-in  timetable  to  each  affected  institution  and 
publish  a  notice  in  a  local  newspaper  of  general  circulation  in  the  PSRO  area 
indicating  (1)  that  the  PSRO  has  been  found  competent  by  the  Secretary  to 
exercise  full  review  responsibility  in  hospitals  in  the  PSRO  area  and  (2)  that  the 
PSRO  will  assume  full  review  responsibility  in  particular  hospitals  during  the 
first  conditional  year  according  to  a  phase-in  timetable  approved  bv  the  Secretary 
which  is  available  for  public  inspection  in  the  officers  of  the  PSRO.  A  model  notice 
is  attached  at  Tab  A. 

However,  pursuant  to  Transmittal  §22  on  UR/PSRO  relationships,  where  the 
PSRO  plans  to  assume  review  responsibility  in  certain  hospitals  between  July  1 
and  September  30,  1975  the  PSRO  mutt  publish  its  specific  phase-in  timetable 
for  the  period  between  July  1  and  September  30,  1975  in  a  newspaper  of  general 
circulation  in  the  PSRO  area  and  otherwise  follow  the  notification  procedure? 
described  in  Transmittal  §22  at  pages  7  and  8.  PSROs  shall  be  responsible  for 
maintaining  their  approved  phase-in  timetable  on  a  current  basis  and  should 
promptly  submit  any  proposed  revision  in  the  schedule  to  the  project  and  associate 
project  officers. 

At  least  30  days  prior  to  assumption  of  full  review  responsibility  in  any  health 
care  institution  (whether  such  review  is  to  be  performed  by  the  PSRO  or  by  an 
institutional  review  committee  under  delegation),  each  conditionally  designated 
PSRO  shall  publish  a  notice  in  a  local  newspaper  of  general  circulation  in  the 
PSRO  area  and  provide  written  notification  to  health  care  institutions,  and  the 
project  and  associate  project  officers,  of  the  date  on  which  the  PSRO  will  assume 
full  review  responsibility  in  the  health  care  institution.  If,  pursuant  to  an  MOU 
with  the  Medicaid  State  agency  or  Medicare  intermediary,  there  is  to  be  an 
initial  60  day  period  (or  less)  during  which  only  recommendations  will  be  made  by 
the  PSRO  or  delegated  hospital,  public  notices  made  during  the  60  day  (or  less) 
period  must  be  made  at  least  30  days  prior  to  assuming  review  functions  and  must 
indicate  that  (1)  the  PSRO  will  not  exercise  full  review  responsibility  but  only 
make  recommendations  during  the  balance  of  the  60  d&y  (or  less)  period,  and  (2) 
the  PSRO  will  exercise  full  review  responsibility  upon  the  expiration  date  of  the 
60  day  (or  less)  period.  A  model  notice  is  attached  at  Tab  B.  For  purposes  of  the 
time  period  between  July  1  and  September  30  the  requirement  for  a  30  day  public 
notice  prior  to  assumption  of  review  responsibility  in  each  hospital  will  be  satis- 
fied by  the  PSRO's  public  notice  on  conditional  designation  where  it  also  specifies 
its  implementation  schedule  for  this  time  period. 

If  after  any  public  notification,  the  PSRO  anticipates  that  it  will  be  unable 
to  assume  full  review  responsibility  on  the  specified  date,  the  PSROs  should 
promptly  submit  to  the  project  and  associate  project  officers,  any  proposed 
revision  in  its  timetable  as  specified  above.  All  revisions  to  the  approved  timetable 
must  be  available  for  public  review  in  the  PSRO  office  and  must  be  transmitted 
to  affected  hospitals.  Finally,  the  PSRO  must  notify  the  project  and  associate 
project  officers,  within  5  days  from  the  date  specified  in  the  approved  phase-in 
timetable  for  the  assumption  of  full  review  responsibility  in  a  health  care  institu- 
tion, (1)  that  the  PSRO  has  in  fact  assumed  full  review  responsibility  in  such 
health  care  institution  in  compliance  with  the  phase-in  timetable  and  (2)  of  the 
delegation  status  in  the  particular  health  care  institution. 

The  PSRO  associate  project  officer  in  each  region  will  be  responsible  for  inform- 
ing the  SRS  and  BHI  regional  offices  of  (1)  the  PSRO's  approved  phase-in  time- 
table, (2)  the  date  on  which  the  PSRO  will  assume  responsibility  in  a  given 
hospital,  and  (3)  any  changes  in  the  approved  timetable. 

The  respective  regional  offices  will,  in  turn,  promptly  notify  Medicaid  State 
agencies,  State  survey  agencies  and  Medicare  intermediaries. 
.  (d)  Pending  regulations  governing  appeals  and  implementation  of  a  unified 
Federal  appeals  mechanism,  appeals  of  PSRO  reconsiderations  shall  be  handled 
temporarily  through  the  existing  Federal  (Medicare)  appeals  mechanism.  Interim 
procedures  will  provide  for  appropriate  medical  consultation.  This  constitutes  a 
change  in  previous  policy  in  tiiat  appeals  of  PSRO  decisions  on  Medicaid  services 
will  not  be  handled  through  State  (Medicaid)  appeals  mechanisms.  The  reason  for 
the  change  in  policy  is  that  the  Secretary's  authority  to  conduct  hearings  on 
appeals  of  PSRO  determinations  may  not  be  delegated  to  State  agencies. 
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The  procedural  steps  outlined  above  should  assure  coordination  between  PSROs 
and  Medicare,  Medicaid  and  MCH-CC  administrative  agencies.  The  procedures 
will  also  facilitate  the  transition  from  UR  to  PSRO  review,  The  DHEW  policy 
represented  by  the  Secretary's  decision  of  February  24  allows  conditionally 
designated  PSROs  found  competent  to  assume  review  authority  and  will  unify 
review  requirements  for  the  Medicare,  Medicaid,  and  MCH-CC  programs  to  the 
extent  PSROs  have  assumed  functions. 

Michael  J.  Goran,  M.D. 


TAB  A 

Model  Public  Notice 

designation  of  professional  standards  review  organization  for  area 

The  (PSRO)  has  been  conditionally  designated  by  the  Secretary  of  Health, 
Education,  and  Welfare  as  the  Professional  Standards  Review  Organization  for 

PSRO  area  no.  ,  constituting  the  counties  of  in  the  State  of  , 

pursuant  to  section  1152(a)  of  the  Social  Security  Act,  42  TJ.S.C.  1320c- J  (a).  The 
(PSRO)  has  been  found  competent  by  the  Secretary  to  assume  responsibility  for 
review  of  health  care  services  and  items  provided  in  designated  hospitals  to  persons 
eligible  for  benefits  which  may  be  paid  for  under  the  Medicare,  Medicaid,  Ma- 
ternal and  Child  Health  and  Crippled  Children's  programs  funded  under  Titles 
XVIII,  XIX  and  V  of  the  Social  Security  Act.  Such  review  is  for  the  purpose  of 
determining  whether: 

(A)  Such  services  and  items  are  or  were  medically  necessary; 

(B)  The  quality  of  such  services  meets  professionally  recognized  standards  of 
health  care;  and 

(C)  In  case  such  services  and  items  are  proposed  to  be  provided  in  a  hospital  or 
other  health  care  facility  on  an  in-patient  basis,  such  services  and  items,  could 
consistent  with  the  provisions  of  appropriate  medical  care,  be  effectively  provided 
on  an  outpatient  basis  or  more  economically  in  an  inpatient  health  care  facility  of 
a  different  type. 

The  (PSRO)  will  assume  such  review  responsibility  pursuant  to  Title  XI, 
Part  B  (42  U.S.C.  1320c  et  seq.)  of  the  Social  Security  Act  and  regulations  and 
guidelines  thereunder,  in  accordance  with  a  phase-in  timetable  approved  by  the 
Secretary.  Such  timetable  and  the  formal  plan  for  the  assumption  of  such  re- 
sponsibility is  available  for  public  inspection  between  the  hours  of  Monday- 
through  Friday  at  (name  and  address  of  PSRO).  Assumption  of  review  responsi- 
bility  means  that  PSRO  determinations  on  the  above  issues  (subject  to  statutory 
provisions  for  reconsideration  and  appeal)  will  be  conclusive  upon  Medicare  and 
Medicaid  administrative  agencies  and  advisory  to  Maternal  and  Child  Health 
and  Crippled  Children's  program  agencies  for  purposes  of  payment  of  claims 
under  Titles  V,  XVIII  and  XIX  of  the  Social  Security  Act. 

INSERT  THE  FOLLOWING  ADDENDA,  AS  APPROPRIATE 

A.  (If  no  60  day  transition  period).  During  the  time  period  beginning  on 
July  1,  1975,  and  ending  on  September  30,  1975.  the  (PSRO)  will  assume  re- 
sponsibility for  review  of  health  care  services  and  items  provided  in  the  following 
hospitals  on  the  dates  specified  below. 

Name  of  Hospital  Address  Date 

B.  (If  a  60  day  transition  period).  During  the  time  period  beginning  on  July  1, 
1975,  and  ending  on  September  30,  1975,  the  (PSRO)  will  assume  review  functions 
for  the  review  of  health  care  services  and  items  provided  in  the  following  hospitals 
on  the  dates  specified  below.  The  (PSRO)  will  assume  review  responsibility  but 
its  determinations  will  be  advisory  to  program  administrative  agencies  during 
the  period  beginning  on  (date)  and  ending  on  (date).  After  this  period,  PSRO 
determinations  will  be  conclusive  upon  Medicare  and  Medicaid  administrative 
agencies  and  advisory  to  Maternal  and  Child  Health  and  Crippled  Children's 
program  agencies. 

Name  of  Hospital  Address  Date 
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TAB  B 

Model  Public  Notice 
30  day  notification  prior  to  review  assumption 

(The  PSRO)  will  assume  full  review  responsibility  on  (date)  for  review  of 

health  care  services  and  items  provided  in  (hospital)  located  at  to  persons 

eligible  to  receive  benefits  which  may  be  paid  for  under  the  Medicare,  -Medicaid, 
Maternal  and  Child  Health  and  Crippled  Children's  programs. 

The  (PSRO)  will  assume  full  review  responsibility  pursuant  to  an  agreement 
with  the  Secretary  of  the  Department  of  Health,  Education,  and  "Welfare  and  the 
requirements  of  Title  XI,  Part  B,  of  the  Social  Security  Act  (42  U.S.C.  1320c 
et  seq.)  and  regulations  and  guidelines  thereunder. 

The  formal  plan  and  timetable  approved  by  the  Secretary  for  assumption  of 
review  responsibilities  by  the  (PSRO)  are  available  for  public  inspection  between 

the  hours  of  ,  Monday  through  Friday  at  (name  and  address  of  PSRO). 

Questions  may  be  addressed  in  writing  to  ,  (address). 


Department  of  Health,  Education,  and  Welfare, 

Health  Services  Administration, 

Bureau  of  Quality  Assurance, 

June  20,  1975. 

PSRO  Transmittal  No.  22. 

To:  PSRO  Planning,  Conditional,  and  Support  Center  Organizations;  DHEW 

PHS  Regional  PSRO  Consultants. 
From:  Director,  Bureau  of  Quality  Assurance. 

Subject:  Clarification  of  Relationship  of  Utilization  Regulations  to  the  PSRO 
Program. 

A.  I  ntroduction 

The  purpose  of  this  transmittal  is  to  clarify  the  relationship  between  the  new 
utilization  review  regulations  and  the  PSRO  program  in  order  to  facilitate  ef- 
fective implementation  of  both  programs.  Following  this  introduction  are  sections 
on  the  legislative  history  of  the  new  regulations,  and  finally  the  responsibilities  of 
PSROs  in  assisting  with  implementation  of  the  regulations  and  in  making  the 
transition  to  full  PSRO  authority.  The  first  two  sections  are  included  as  general 
background,  while  the  final  section  relates  directly  to  the  impact  which  the 
regulations  will  have  on  the  activities  of  each  PSRO. 

Short  stay  hospitals,  with  which  PSROs  are  most  immediately  concerned,  are 
proceeding  under  guidance  from  the  regulations  themselves,  the  April  1  amend- 
ment to  the  regulations  delaying  the  implementation  date  to  July  1,  1975  and  the 
"DHEW  Guidelines  for  Implementing  Utilization  Review  in  Hospitals."  PSROs 
which  do  not  have  copies  of  this  material  on  file  should  request  them  from  their 
Associate  Project  Officer. 

B.  Legislative  History  of  Utilization  Review  Regulations 

The  establishment  of  the  Medicare  (Title  XVIII)  program  in  1965  provided 
unprecedented  impetus  to  the  development  of  medical  and  health  care  review 
systems  through  its  requirements  for  utilization  review.  The  statutory  provisions, 
as  amplified  by  regulations,  required  facilities  participating  in  the  Medicare  pro- 
gram to  establish  and  maintain  U.R.  Committees  (or  a  similarly  constituted 
group  from  outside  the  institution)  to  monitor  the  utilization  of  services  and  to 
focus  on  the  quality  and  appropriateness  of  care  rendered  to  beneficiaries.  In 
addition,  the  1967  Social  Security  Act  amendments  placed  mandates  on  State 
Medicaid  (Title  XIX)  agencies  to  develop  processes  of  utilization  review  for 
each  item  of  care  and  service  included  in  their  medical  assistance  plans. 

Under  the  Medicare  utilization  review  regulations,  institutional  committees 
were  required  to  review  all  cases  of  extended  duration  stay.  They  were  also  re- 
quired to  review  a  sample  of  admissions  and  to  conduct  medical  care  evaluation 
studies.  Norms,  criteria  and  standards  were  not  specifically  required  in  the 
review  process.  Medicaid  utilization  review  was  conducted  in  a  variety  of  ways, 
sometimes  in  the  same  manner  as  Medicare,  and  sometimes  under  systems  designed 
by  the  State  Medicaid  agencies,  many  of  which  used  preadmission  certification 
as  a  utilization  control  procedure. 
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The  1972  Amendments  to  the  Social  Security  Act  (P.L.  92-603)  contained 
several  new  provisions,  (viz.  Sections  207,  237  and  239),  for  assuring  that  high 
quality  care  is  provided  to  beneficiaries  and  that  care  is  both  medically  necessary 
and  appropriate  to  each  patient's  needs.  In  addition  to  "utilization  review" 
requirements,  the  amendments  included  new  Title  XIX  "utilization  control" 
requirements  of  physician  certification  and  recertification,  plan  of  care,  medical 
review  in  skilled  nursing  facilities  and  mental  hospitals,  and  independent  pro- 
fessional review  in  intermediate  care  facilities.  Also,  the  statute  provided  authority 
for  the  Secretary  to  grant  waivers  to  State  Medicaid  utilization  control  programs 
from  compliance  with  the  Title  XVIII  utilization  review  requirements,  where  the 
State  program  has  been  found  "superior  in  effectiveness"  to  the  Federal  utilization 
review  requirements.  Use  of  a  waivered  Medicaid  review  system  for  Medicare 
patients  may  be  required  if  deemed  appropriate  by  the  Secretary  after  a  12  to 
24  month  interim  period.  However,  during  the  initial  waiver  period,  Title  XIX 
systems  which  receive  waivers  will  not  be  used  for  Title  XVIII  patients. 

Also  included  in  the  1972  Amendments  was  Section  249F  authorizing  establish- 
ment of  the  PSRO  program  and  clearly  defining  PSRO  as  the  ultimate  review 
system  where  the  PSRO  has  been  found  competent.  In  order  to  assure  a  smooth 
transition  to  PSRO,  this  section  provides  for  the  continuation  of  other  review 
systems  pending  assumption  of  responsibility  by  a  PSRO  in  any  given  institution. 
The  mechanisms  for  this  transition  to  PSRO  are  addressed  in  the  final  section  of 
this  transmittal. 

Notice  of  proposed  rulemaking  to  implement  sections  207,  237,  and  239  of  P.L. 
92-603  was  published  on  January  9,  1974.  In  response  to  comments  received,  the 
regulations  were  extensivelv  revised  and  final  regulations  were  published  in  the 
November  29,  1974,  Federal  Register  (39  FR  41610  and  39  FR  41604).  Since  the 
1972  amendments  impact  upon  both  the  Medicare  and  Medicaid  programs, 
utilization  review  regulations  for  Title  XVIII  and  utilization  control  regulations 
for  Title  XIX  were  issued  simultaneously. 

In  concert  with  the  law,  the  purposes  of  these  regulations  are:  (1)  to  implement 
the  requirements  of  P.L.  92-603,  (2)  to  improve  the  efficiency  and  effectiveness  of 
utilization  review,  (3)  to  create  a  single  utilization  review  system  for  both  Medi- 
care and  Medicaid,  and  (4)  to  make  institutional  utilization  review  requirements 
compatible  with  the  PSRO  review  system. 

These  new  regulations  mark  the  most  significant  changes  in  utilization  review 
requirements  since  Medicare  and  Medicaid  were  enacted.  U.R.  Committees  are 
now  required  to  conduct  concurrent  review  of  necessity  for  admission  of  all 
Medicare  and  Medicaid  hospital  patients.  Similarly,  extended  stay  review  is 
required  for  all  Medicare  and  Medicaid  hospital  and  longterm  care  patients. 
Retrospective  MCE  studies  are  required  to  cover  patients  under  both  programs, 
and  at  least  one  such  study  must  be  completed  each  year  in  each  institution. 
Norms,  criteria  and  standards  selected  by  the  physician  members  of  the  review 
committee  or  group  must  be  employed  in  the  review  process  and  non-physicians 
may  perform  screening  review  using  those  norms,  criteria  and  standards.  In  effect, 
then,  these  regulations  will  implement  many  of  the  basic  quality  assurance  ele- 
ments of  the  PSRO  review  system  in  hospitals  and  longterm  care  facilities. 

C.  Plans  to  Implement  the  Regulations 

Originally  effective  February  1,  1975,  the  Secretary  published  an  amendment 
to  the  utilization  review  regulations  in  the  April  1,  1975  Federal  Register  (40  FR 
14591  and  40  FR  14597)  revising  the  implementation  date  to  July  1,  1975.  Ac- 
cordingly, before  July  1,  institutions  will  be  expected  to  a)  revise  their  written 
UR  plans  to  conform  with  the  regulations,  b)  develop  or  adopt  at  least  level-of- 
care  screening  criteria  to  be  used  in  reviewing  admissions  and  extended  stays, 
c)  work  out  the  details  of  their  UR  procedures  with  forms,  written  instructions, 
and  plans  for  such  training  as  may  be  necessary,  d)  appoint  the  new  URC  mem- 
bers, and  e)  submit  letters  to  the  State  survey  agency  stating  their  intention  to 
implement  the  new  regulations  by  July  1.  After  July  1,  institutions  will  be  required 
to  be  actually  performing  review  under  their  revised  UR  plan,  and  State  agency 
surveys  conducted  after  that  date  will  find  deficiencies  in  institutions  where  the 
new  requirements  are  not  in  effect. 

Because  the  procedures  and  technical  concepts  which  have  been  incorporated 
in  the  regulations  are  new  to  many  provider  and  practitioner  groups,  the  Depart- 
ment has  developed  materials  to  interpret  the  intent  and  scope  of  the  regulations, 
to  provide  technical  assistance  through  guidelines  and  examples  and  to  list  the 
resources  available  for  assistance  in  criteria  development  of  concurrent  review 
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procedures,  and  the  performance  of  medical  care  evaluation  studies.  Such  re- 
sources include  Planning  and  Conditional  PSROs,  PSRO  Support  Centers, 
medical  societies  and  foundations  for  medical  care. 

D.  Impact  of  Regulations  on  PSRO  Activities 

Over  the  long  term,  the  new  regulations  will  have  no  impact  on  the  role  which 
the  PSRO  program  will  have  in  quality  assurance  activities.  The  1972  Amend- 
ments to  the  Social  Security  Act  (P.L.  92-603)  mandate  PSROs  to  assume  full 
authority,  where  found  competent,  for  assurance  of  the  quality,  necessity  and 
appropriateness  of  care  rendered  to  patients  eligible  for  coverage  under  Titles 
XVIII  and  XIX.  In  addition  to  implementing  Sections  207,  237  and  239  of  the 
Amendments  relating  to  utilization  review  and  utilization  control  activities,  the 
November  29,  1974  regulations  were  designed  to  facilitate  full  transition  from  these 
activities  to  the  PSRO  review  system.  The  utilization  review  system  required 
by  the  regulations  was  made  nearly  identical  to  the  PSRO  system  for  this  purpose. 

As  noted  earlier,  institutions  will  be  required  to  be  performing  review  in  com- 
pliance with  the  regulations  as  of  July  1,  1975.  Each  institution  will  continue  to 
operate  under  the  regulations  until  the  PSRO  which  has  jurisdiction  over  the 
institution  a)  has  been  designated  as  a  Conditional  PSRO  and  b)  has  assumed 
review  responsibility  in  the  institution  directly  or  under  delegation,  according 
to  the  PSRO's  implementation  schedule  as  approved  by  the  Secretary  and  under 
a  Memorandum  of  Understanding  with  the  institution,  whether  delegated  or 
not.  VvTiere  a  conditional  PSRO  has  implemented  hospital  review,  PSRO  authority 
supersedes  both  Title  XVIII  and  Title  XIX  regulatory  requirements,  regardless 
of  whether  or  not  Title  XIX  is  operating  under  a  waivered  ''superior"  system. 

Survey  agencies,  Medicaid  State  agencies  and  intermediaries  will,  however, 
maintain  a  role  in  assisting  the  Secretary  in  monitoring  the  performance  of  the 
PSRO.  State  survey  agencies  will  be  monitoring  PSRO  review  activities  in  in- 
stitutions, on  a  ten  (10)  per  cent  sample  basis.  Survey  agency  monitoring  activities 
will  focus  on  process,  including  the  procedures  in  place  to  assure  compliance  with 
PSR,0  review  requirements.  Procedures  for  State  survey  agency  monitoring 
activities  are  not  yet  finalized.  When  these  procedures  are  formallj7  established, 
a  copy  will  be  sent  to  each  PSRO.  The  monitoring  functions  of  fiscal  intermediaries 
will  be  oriented  towards  review  determinations  and/or  trends  analysis.  Title  XIX 
State  agencies  may  also  develop  similar  procedures  for  monitoring.  Guidelines 
for  these  roles  are  being  developed  and  should  be  referenced  in  the  Memorandum 
of  Understanding  between  the  PSRO  and  intermediary  (ies)  and  in  each  area  will 
depend  on  consideration  by  the  Secretary  of  all  available  lines  of  evidence  sub- 
mitted by  the  intermediaries  and  single  State  agencies. 

During  the  period  beginning  on  July  1  when  institutions  begin  operating  under 
the  new  regulations,  and  as  institutions  prepare  for  transition  to  PSRO  authority, 
PSROs  will  become  involved  in  1)  providing  technical  assistance  to  insciuitions 
and  2)  cooperating  in  administrative  mechanisms  for  assuring  a  smooth  transition 
to  PSRO  review. 

1.  PSRO  technical  assistance  role 

The  procedures  and  technical  concepts  inherent  in  the  PSRO  review  system  and 
set  forth  in  the  new  regulations  are  unfamiliar  to  many  practitioners  and  institu- 
tional providers  of  health  care.  Accordingly,  detailed  technical  assistance  in  the 
use  of  norms,  criteria  and  standards,  the  utilization  of  non-physician  review 
coordinators,  and  the  procedures  for  performing  concurrent  review  and  medical 
care  evaluation  studies  will  be  necessary  to  effect  their  full  benefit.  PSRO  Planning, 
Conditional  and  Support  Centers  organizations  where  capable,  are  encouraged  to 
cooperate  in  providing  such  technical  assistance  to  practitiioners  and  hospital 
and  longterm  care  providers  as  they  implement  these  regulations.  It  should  be 
noted  that  interpretation  of  UR  reguiatoiy  policy  Questions  during  this  period  is 
the  responsibilit}-  of  the  appropriate  Medicare  and  Medicaid  authorities. 

Cooperation  in  providing  technical  assistance  to  assure  effective  operation  of  the 
review  system  required  under  the  new  regulations  should  facilitate  the  develop- 
ment of  PSROs.  Besides  stimulating  interest  and  understanding  of  the  components 
of  the  PSRO  review  system,  the  utilization  review  plan  developed  by  a  qualified 
hospital  to  comply  with  the  new  UR  regulations  could  be  designed,  with  fore- 
sight and  PSRO  assistance,  to  serve  as  the  hospital's  plan  for  PSRO  delegated 
review.  Though  compliance  with  the  new  UR  regulations  per  se  does  not  entitle  a 
hospital  for  delegation,  with  functioning  utilization  review  mechanisms  installed 
in  hospitals  in  compliance  with  the  new  regulations,  PSROs  will  be  able  to  base 
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their  determination  of  a  hospital's  capability  to  conduct  timely  and  effective- 
review  under  delegation,  as  provided  for  in  Section  1155(e)(1),  on  first  hand  evi- 
dence of  that  capability.  Using  that  evidence,  selection  of  hospitals  for  delegation 
will  be  more  objective,  and  the  stepwise  procedures  for  delegation  outlined  in 
Transmittal  No  11  will  be  facilitated. 

2.  PSRO  administrative  role  during  transition  to  PSRO  authority 

Because  of  wide  variations  in  the  progress  of  the  PSRO  program  across  the" 
country,  inclusions  of  multiple  PSRO  areas  under  the  jurisdiction  of  the  same 
Medicare  and  Medicaid  agency,  and  complex  implementation  schedules  for  dele- 
gated and  nondelegated  PSRO  review  within  each  area,  there  is  great  potential 
for  confusion  during  the  period  of  transition  to  PSRO  authority. 

On  July  1,  institutions  will  fall  into  one  of  the  three  situations  discussed  below: 
(a)  Institutions  in  which  PSRO  review  of  admissions,  extended  stay  cases  and 
professional  services  rendered  is  being  conducted  on  July  1,  1975  will  not  be 
required  to  comply  with  the  new  regulations. 

(6)  To  avoid  duplication  of  effort,  institutions  which  have  signed  or  are  sched- 
uled to  sign  Memoranda  of  Understanding  with  a  PSRO,  and  wherein  PSROs 
will  begin  review  activities  by  September  80,  1975  will  not  be  required  to  comply 
with  the  new  regulations  on  July  1.  Such  hospitals  must,  however,  comply  with 
the  utilization  review  regulations  in  effect  on  June  30,  1975,  and  take  necessary 
action  to  facilitate  assumption  of  review  responsibility  by  the  PSRO.  These 
hospitals  remain  subject  to  full  survey  of  UR  activities  by  the  State  survey  agency 
until  the  PSRO  assumes  review  responsibility.  These  surveys  will  be  made  to 
determine  compliance  with  the  UR  regulations  in  effect  on  June  30,  1975. 

(c)  Institutions  which  will  not  be  subject  to  PSRO  review  before  September  30 
must  comply  with  the  new  regulations  as  of  July  1.  The  State  survey  agency  will 
continue  surveys  for  compliance  until  the  date  the  PSRO  begins  review  activities 
in  those  institutions. 

Transmittal  No.  21  sets  forth  the  general  procedures  to  be  carried  out  before 
a  conditional  PSRO  begins  review  activities  in  each  institution  in  its  area.  These 
procedures  are  modified  where  the  PSRO  expects  to  begin  review  in  some  or  all 
area  hospitals  between  July  1  and  September  30,  as  in  (6)  above.  Where  this  is 
the  case,  the  PSRO  must: 

1.  submit  its  hospital  phase-in  timetable  for  the  time  period  between  July  1 
and  September  30  to  the  Project  and  Associate  Project  Officers  for  approval. 
This  timetable  must  specify  the  date(s)  on  which  the  PSRO  will  begin  review 
activities  in  each  institution. 

2.  publish  in  at  least  one  local  newspaper  of  general  circulation  the  approved 
hospital  phase-in  timetable  for  the  hospitals  being  phased  in  during  the  period 
between  July  1  and  September  30.  This  timetable  must  specify  the  date(s)  on 
which  the  PSRO  will  begin  review  activities  in  each  institution.  At  the  same  time, 
copies  of  this  notice  must  be  sent  to  the  Project  and  Associate  Project  Officers. 

For  purposes  of  the  time  period  between  July  1  and  September  30  the  require- 
ment for  a  30  day  public  notice  prior  to  assumption  of  review  responsibility  in 
each  hospital  will  be  satisfied  by  the  PSRO's  public  notice  on  conditional  designa- 
tion where  it  also  specifies  its  implementation  schedule  for  this  time  period. 

3.  provide  written  notification,  to  the  Project  and  Associate  Project  Officers 
that  the  PSRO  has  in  fact  assumed  full  review  responsibility  in  such  health  care 
institutions  in  compliance  with  the  approved  phase-in  timetable.  Such  notice 
must  include  the  delegation  status  of  the  hospital  and  be  sent  within  5  days  from 
the  date  specified  in  the  approved  timetable. 

4.  notify  the  hospital,  Project  and  Associate  Project  Officers,  no  later  than  10 
days  before  the  date  specified  in  the  approved  timetable  and  in  no  instance  later 
than  August  15,  1975,  if  the  PSRO  expects  to  be  unable  to  assume  review  responsi- 
bility in  a  hospital  by  September  30  as  originally  planned. 

In  such  cases,  the  institution  will  be  required  to  submit  a  revised  utilization 
review  plan  to  the  State  survey  agency  in  preparation  for  initiating  review  proce- 
dures in  compliance  with  the  new  regulations,  by  September  30.  Without  this 
timely  notification  by  August  15,  hospitals  will  not  have  sufficient  time  to  prepare 
for  compliance  by  September  30.  Where  necessary,  the  PSRO  is  expected  to  co- 
operate with  the  institution  in  preparing  its  review  plan. 

The  Associate  Project  Officer  will  be  responsible  for  informing  the  SRS  and 
RHI  regional  offices  of  (a)  the  PSRO's  approved  review  implementation  schedule; 
(b)  the  date  on  which  the  PSRO  will  assume  full  review  responsibility  in  each  hos- 
pital; and  (c)  any  changes  in  the  PSRO's  implementation  plan.  The  respective 
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regional  officer  will  promptly  notify  single  State  agencies,  survey  agencies,  and 
intermediaries  of  the  PSRO's  implementation  schedule,  the  date  on  which  the  PSRO 
will  assume  full  review  responsibility  in  each  hospital,  and  any  changes  in  the 
implementation  schedule  which  become  necessary. 

Because  PSR,0  implementation  on  a  national  scale  is  expected  to  take  a  rela- 
tively long  period  of  time,  most  of  the  nation's  hospitals  and  long  term  care  facili- 
ties will  neither  be  operating  under  PSRO  on  July  1,  nor  will  they  have  plans  to 
operate  under  PSRO  by  September  30.  Therefore,  they  will  have  to  comply  with 
the  new  regulations  as  of  July  1,  subject  to  transition  to  PSRO  at  a  later  date. 
During  the  interim  period  after  July  1  before  a  PSRO  begins  delegated  or  non- 
delegated  review  in  an  institution,  the  PSRO  will  be  expected  to  maintain  its 
technical  assistance  role,  as  such  assistance  will  facilitate  the  planned  assumption 
of  review  responsibility*  by  the  PSRO  and  will  accelerate  the  development  of  the 
PSRO  program  nationwide. 

Michael  J.  Goran,  M.D. 


Department  of  Health,  Education,  and  Welfare, 

Soctal  Security  Administration, 

Baltimore,  3  fa1.,  June  1975. 

Bureau  of  Health  Insurance  Letter 
State  Agency  No.  216 

Subject:  Enforcement  of  Utilization  Review  Requirements;  State  Agency  PSRO 
Relationship;  Monitoring  of  Hospital  Review  Activities 

I.  ImpJemeviaiion  of  UR  Regulations  July  1 

On  June  6,  a  written  order  was  issued  temporarily  enjoining  the  Department 
from  implementing  portions  of  the  new  regulations,  specifically  sections  405.1035 
(e)  and  (i)  and  250.19  (a)  (1)  (viii),  dealing  with  review  of  hospital  admissions.  The 
Department  is  actively  pursuing  a  stay  of  this  order  in  Circuit  Court  and  intends 
to  follow  through  to  whatever  level  is  necessary  to  assure  that  the  legality  of  the 
regulations,  of  which  we  are  convinced,  is  upheld.  In  the  interim,  hospitals, 
skilled  nursing  facilities,  intermediate  care  facilities  and  State  agencies  are  ex- 
pected to  continue  unabated  their  activities  to  implement  all  other  portions  of 
the  new  regulations  by  July  1.  At  such  time  as  the  enjoined  portions  of  the 
regulations  are  restored,  we  will  expect  hospitals  to  come  into  compliance  with  the 
admission  review  requirements  very  rapidaly  as  well,  and  for  that  reason  plans 
to  comply  with  tho^e  portions  of  the  regulations  should  be  made  now.  All  other 
portions  of  the  new  regulations  remain  in  force  effective  July  1  and  compliance 
will  be  enforced  as  of  that  date.  Hospitals  which  have  voluntarily  estaolished 
programs  for  concurrent  or  preadmission  review  of  admissions  under  the  old 
regulations,  or  in  anticipation  of  the  new  regulations,  may  continue  the  operation 
of  such  programs  and  will  continue  to  be  reimbursed  by  the  Department  for  the 
reasonable  cost,-,  subject  to  apportionment,  of  such  review. 

Accordingly,  BHIL-SA  Xos.  208  and  214  remain  in  effect  subject  to  the  above 
modification. 

II.  SA/PSRO  Relationship 

As  each  PSRO  receives  conditional  designation  and  initiates  review  of  the  medi- 
cal necessity  of  admissions  and  extended  stays  and  medical  care  evaluation  studies, 
the  CJR  survey  responsibilities  of  the  State  agency  will  be  modified  accordingly, 
each  PSRO  will  initiate  review  according  to  an  approved  implementation  time- 
table, phasing  in  institutions  on  a  planned  basis.  Because  different  hospitals  will 
come  under  PSRO  review  at  different  time-,  the  administrative  procedures 
described  below  have  been  established  for  advising  the  State  agency  whether  and 
when  to  discontinue  ER  survey  activity  in  each  hospital. 

After  notification  to  the  State  agency  that  the  PSRO  has  assumed  review 
responsibility  and  the  curtailment  of  the  State  agency  survey  role,  the  State 
agency  will  in  the  course  of  its  survey  activity  be  asked  to  gather  certain  informa- 
tion to  assist  DHE  \\  in  the  continuing  assessment  of  PSRO  review  performance. 
This  monitoring  role  will  be  part  of  a  cooperative  effort  by  a  number  of  interested 
parties  on  behalf  of  the  Secretary. 

In  all.  there  may  be  six  varient  situations  under  the  new  regulations : 

Category  A — Monitoring  surveys  of  PSRO  activities  being  conducted  in  PSRO 
hospitals. 

Category  B. — Omission  of  UR  surveys  in  other  PSRO  hospitals  (whether  or 
not  the  hospital  is  accredited). 
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Category  C. — During  a  brief  transitional  period  in  cases  where  impending  PSRO 
reviews  are  scheduled  to  begin  not  later  then  9/30/75,  continued  UR  certification 
using  the  old  UR  regulations. 

Category  D. — Continued  scheduled  UR  certification  surveys  of  accredited 
hospitals  not  subject  to  PSRO  before  9/30/75  (all  new  regulatory  provisions). 

Category  E. — Continued  scheduled  certification  including  the  UR  condition  of 
participation  in  non-accredited  hospitals  not  subject  to  PSRO  before  9/30/75 
(all  new  regulator  provision). 

Category  F. — Small  isolated  hospitals  granted  special  approval. 

III.  Notice  of  Hospitals  Subject  to  PSRO  Review  (Categories  A,  B,  and  C) 

The  HI  regional  office  will  furnish  to  the -State  agencj^  at  least  30  days  before 
a  PSRO  assumes  review  responsibility  in  each  hospital,  a  listing  of  hospitals 
which  will  not  be  subject  to  State  agency  certification  for  compliance  with  the  UR 
Condition  of  Participation. 

Category  C 

This  listing  will  include  hospitals  where,  based  on  information  received  from 
the  BQA  regional  office,  it  is  expected  that  review  activities  will  be  assumed  by 
the  PSRO  by  September  30,  1975.  Or  differently  stated,  if  a  hospital  is  not  under 
PSRO  review  on  July  1,  1975,  but  the  regional  office  expects  the  PSRO  to  assume 
full  review  responsibility  by  September  30,  the  hospital  will  be  listed.  State 
agencies  should  not  ask  any  hospital  on  the  fisting  to  submit  a  revised  UR  plan 
or  any  evidence  that  it  will  begin  reviews  in  accordance  with  the  new  UR  regula- 
tions. If  a  survey  is  scheduled  between  July  1  and  September  30  in  a  hospital  on 
the  PSRO  list,  and  this  survey  will  occur  before  the  PSRO  actually  initiates 
review,  survey  should  proceed  as  scheduled,  measuring  compliance  with  the 
statutory  provisions  for  UR  in  effect  as  of  June  30,  as  reflected  in  the  old  regula- 
tions. In  these  few  cases,  therefore,  surveyors  must  continue  to  use  the  11/74 
version  of  SSA-1538  for  UR,  but  use  a  copy  of  the  2/75  version  for  institutional 
planning. 

IV.  Hospitals  Not  Subject  to  PSRO  Review  (Categories  D,  E,  and  F) 

Any  hospital  which  is  not  on  the  PiSPi.0  listing  must  comply  with  the  July  1 
UR  implementation  date.  The  State  agency  will  continue  to  "be  responsible  for 
certifying  for  UR  compliance  all  such  hospitals  not  subject  to  PSRO  review.  The 
surve^y  agency  will  retain  this  UR  certification  function  until  such  time  after 
September  30,  1975,  that  hospitals  which  are  not  on  the  listing  are  phased  into 
PSRO  review,  and  the  HI  regional  office  notifies  the  survey  agency  to  discontinue 
UR  activities  in  those  hospitals. 

Category  F 

Special  instructions  for  small  isolated  hospitals  which  may  be  granted  an 
"access"  type  certification  are  now  in  preparation. 

V.  Monitoring  Hospital  Review  Activities  (Category  A) 

The  DHEW  regional  office,  as  explained  above,  will  supply  the  State  with  a 
list  of  hospitals  not  subject  to  State  agency  certification.  This  listing  will  designate 
certain  hospitals,  selected  on  a  sample  basis,  in  which  the  State  agency  is  to 
perform  a  limited  survey  for  monitoring  purposes.  This  sample  will  approximate 
10  percent  of  participating  hospitals  where  PSRO  review  is  being  performed, 
except  that  in  areas  with  few  hospitals  the  sample  may  amount  to  somewhat 
more  than  10  percent. 

In  these  monitoring  surveys  the  surveyor  will  not  be  certifying  the  hospital's 
compliance  with  the  Medicare  conditions  of  participation  for  utilization  review. 
Rather,  the  surveyor  will  be  collecting  information  which  can  be  used  to  evaluate 
whether,  under  the  PSRO  system,  reviews  focus  on  the  quality  of  care  and  ap- 
propriate utilization  of  services  in  accordance  with  overall  program  intentions. 
The  surveyor  will  look  at  review  activities  which  are  being  performed  in  the 
facility  regardless  of  whether  review  activities  are  delegated  to  the  hospital  or 
performed  by  PSRO  personnel  on-site.  The  surveyor  will  not  be  responsible  for 
survejung  PSRO  activities  which  are  not  being  conducted  in  the  hospital.  For 
the  time  being,  this  information  will  be  collected  using  the  SSA-1538,  Hospital 
Survey  Report,  (2/75  revision),  completing  the  sections  identified  by  the  following 
code  numbers: 

Standard  (e) :  (D36,  D37,  D44,  D45) 

Standard  (f) :  (D46-D60) 

Standard  (g) :  (D65-D69,  D72) 

Standard  (j) :  (D89,  D90,  D91,  D93) 
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A  SSA-2567,  Statement  of  Deficiencies  and  Plan  of  Correction,  should  not  be 
prepared  in  these  cases.  Send  the  SSA-1538  to  the  HI  regional  office  which  will 
be  responsible  for  forwarding  the  monitoring  information  to  BQA  for  analysis 
and  preparation  of  reports  to  all  appropriate  parties. 

A  survey  for  monitoring  purposes  will  be  concerned  with  actual  performance 
and  not  the  adequacy  of  the  written  plan,  written  criteria  and  procedures,  or 
other  formal  written  elements  of  a  UR  plan.  Detailed  survey  instructions  for 
completing  these  items  are  being  manualized. 

Thomas  M.  Tierney, 
Director,  Bureau  of  Health  Insurance, 


Question  6.  The  requirement  of  concurrent  review  has  generated  renewed  con- 
cern by  some  physicians  about  possible  legal  liability  to  which  their  activities  as 
members  of  a  utilization  review  committee  may  expose  them.  Do  you  have  any 
information  that  might  throw  light  on  the  question  of  whether  liability  may  be 
a  real  problem? 

Whatever  legal  consequences  may  result  from  membership  on  such  committees 
would  be  decided  by  State  law.  Many  States  have  passed  statutes  which  grant 
immunity  to  members  of  review  committees  from  any  liability  for  review  which  is 
performed  in  good  faith  and  without  malice.  Even" where  there  is  no  statutorv 
protection.  State  courts  have  granted  a  similar  qualified  immunity  to  physician 
reviewers.  The  Joint  Commission  on  Accreditation  of  Hospitals  has  thoroughlv 
explored  this  problem  and  concludes  that  medical  review  activities  pose  no 
significant  risk  to  committee  members.  We  are  continuing  to  research  this  problem, 
but  at  this  time  we  believe  that  physician  reviewers  are  adequately  protected. 

Question  8.  The  argument  has  been  made  that  the  UR  regulation  provides  for 
the  imposition  of  sanctions  on  hospitals,  but  not  physicians,  for  the  actions  of 
physicians  in  treating  patients  over  which  the  hospital  has  no  control.  In  your 
view,  is  there  any  validity  in  this  argument? 

We  believe  that  there  is  some  validity  to  the  argument.  The  PSRO  law  provides 
authority-  to  disallow  any  unnecessary  expenses  under  Medicare  and  Medicaid. 
In  contrast,  the  implementation  of  revised  utilization  review  procedures  may 
result  in  adverse  decisions  by  a  hospital's  UR  committee  on  the  medical  necessity 
of  admission  or  continued  stay  in  a  hospital  or  nursing  home.  These  decisions 
generally  affect  only  payment  for  hospital  services.  Physician  services  may 
continue  to  be  paid  in  such  circumstances  if  the  services  provided  were  required 
whether  the  patient  was  in  a  hospital  or  in  another  setting.  However,  if  such 
services  were  not  medically  required  in  any  setting,  payment  will  be  denied. 

Sections  1862(d)  and  1866(c)  authorize  the  use  of  program  review  te^ims  and 
do  provide  a  mechanism  for  the  termination  of  agreements  with  providers  and 
the  exclusion  from  reimbursement  for  physicians  who  knowingly  furnish  harmful 
or  excessive  services,  or  services  of  inferior  qualitjr.  These  provisions  do  provide 
some  means  for  assuring  that  physicians  who  abuse  the  payment  programs  ap- 
propriately may  be  denied  payment  or  excluded  from  reimbursement. 

Question  9.  In  your  prepared  testimony  you  referred  to  the  Department's 
work  in  providing  technical  assistance,  guidelines  and  support  to  institutions  as 
they  move  to  implement  the  UR  regulation.  The  American  Hospital  Association 
disputes  this  statement.  In  its  testimony,  it  states,  for  example,  that  the  criteria 
sets  to  be  used  as  guidelines  by  hospitals  .  .  will  not  be  mailed  to  hospitals 
until  June  20."  (page  13) ;  that  policy  on  compensation  for  physician  UR  activities 
has  not  been  definitively  set  (page  14) :  that  while  HEW  has  said  it  is  developing 
alternatives  to  assist  small  hospitals  ".  .  .  answers  again  have  not  been  forth- 
coming: (page  15);  and  th<it  a  promised  revised  definition  of  "financial  interest" 
has  not  been  released  as  yet.  Would  you  comment  on  these  AHA  allegations? 

We  have  worked  extensively  with  the  American  Hospital  Association  in  an 
effort  to  aid  hospitals  in  implementing  the  new  utilization  review  regulations. 
We  have  had  numerous  meetings  with  AHA  staff,  and  actually  had  one  AHA 
sTafl  member  working  for  a  week  with  Departmental  staff  to  develop  necessary 
guidelines. 

The  attached  guidelines  were  distributed  in  March  to  all  hospitals  participating 
in  the  Medicare  or  Medicaid  programs.  These  guidelines  include  information  on 
where  model  criteria  can  be  obtained,  examples  of  screening  criteria  formats  and 
assistance  in  developing  explicit  criteria.  While  the  guidelines  mention  the  model 
criteria  sets  being  developed  by  the  American  Medical  Association  for  the  PSRO 
program  under  contract  with  "the  Department,  which  were  distributed  recently, 
adequate  alternatives  were  identified  in  the  guidelines. 
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Policy  on  compensation  for  physician  utilization  review  activities  remains  the 
same  as  under  requirements  in  force  before  Juiy  1.  We  are  in  the  process  of  re- 
examining present  policy,  but  until  this  examination  is  concluded,  current  reim- 
bursement principles  apply  (see  Question  2). 

We  attempted  to  ease  the  definition  of  "financial  interest"  in  order  to  broaden 
the  pool  of  eligible  reviewers,  but  were  advised  by  General  Counsel  that  the 
statute  did  not  provide  that  flexibility.  Section  1903(g)  prohibits  review  by  medi- 
cal and  other  professional  personnel  who  are  "financially  interested  in  any  such 
institution."  This  means  that  a  physician  may  not  have  a  direct  financial  interest 
in  any  hospital  if  such  physician  is  to  serve  on  a  hospital  UR  committee. 

Finally,  specific  recognition  of  the  problems  of  small  hospitals  will  require  a 
regulatory  amendment.  Such  an  amendment  is  being  developed. 


Department  of  Health,  Education,  and  Welfare 
•guidelines  for  implementing  utilization  review  in  hospitals 

The  revised  utilization  review  regulations  published  November  29,  1974  sig- 
nificantly modify  previous  methods  and  procedures  for  conducting  review,  expand 
the  composition  of  Utilization  Review  Committees  and  place  increased  emphasis 
on  peer  review  and  medical  care  evaluation  studies.  The  requirements  for  employ- 
ing written  criteria  and  standards  and  length  of  stay  norms  should  contribute  to 
an  objective  review  of  health  care. 

These  guidelines  have  been  prepared  to  assist  hospitals  to  fully  comply  with  the 
regulations  by  clarifying  the  intent  of  the  regulations  and  by  pointing  out  the 
degree  of  specificity  which  must  be  included  in  an  acceptable  utilization  review 
plan.  To  such  end,  this  issuance  expands  on  the  regulations  for  hospitals  and  in- 
cludes a  number  of  attachments  which  set  forth  preliminary  guidelines  on  the 
selection  and  development  of  criteria  and  selection  of  norms.  This  material  will 
;be  expanded  upon  in  further  transmittals  designed  to  be  of  assistance  in  implement- 
ing these  new  features  in  utilization  review. 

A.  Approval  and  Operation  of  the  Plan 

Utilization  review  (UR)  is  a  function  and  responsibility  of  the  hopsital's 
medical  staff.  The  function  must  be  assigned  to  a  formally  established  committee 
•of  the  medical  staff  unless  a  group  outside  of  the  hospital  is  utilized.  The  title  of  the 
committee  responsible  for  UR  functions  and  the  scope  of  its  responsibilities  must 
be  specified  in  the  UR  plan.  The  written  plan  must  be  approved  (and  dated)  by 
the  medical  staff  and  governing  body. 

B.  Written  Description  of  the  Plan 

To  be  acceptable  for  provider  certification  (for  participation  in  the  Medicare 
and  Medicaid  programs)  the  hosptial  must  have  a  currently  applicable  UR  plan. 
The  written  UR  plan  must  include  statements  referencing  the  following: 

(1)  A  description  of  the  organization  and  composition  of  the  committeeys)  respon- 
sible for  review  activities 

The  plan  must  specify  that  both  physicians  and  non-plrysicians  are  members 
of  the  UR  Committee.  Where  a  medical  staff  is  organized  by  department,  there 
should  be  representatives  from  the  major  departments.  In  hospitals  where  the 
medical  staff  is  not  organized  into  Departments,  the  committee  should  be  broadly 
representative  of  the  physician  members.  Non-physician  members  representing 
other  professional  departments  must  be  included.  A  current  listing  of  committee 
members,  specifying  their  departmental  affiliation,  must  be  written  and  available. 
If  another  medical  staff  committee  (s)  is  responsible  for  medical  care  evaluation 
studies  (e.g.  medical  audit),  and/or  responsible  for  development  or  selection/ 
modification  of  criteria  and  standards,  or  if  the  UR  Committee  has  subcom- 
mittees responsible  for  these  activities  or  uses  non-physician  reviewer (s),  such 
arrangements  must  be  delineated  in  the  plan. 

With  respect  to  committee  composition,  there  must  be  two  or  more  physicians 
and  other  appropriate  professional  personnel.  Committees  in  mental  hospitals 
must  include  at  least  one  physician  who  is  knowledgeable  or  skilled  in  the  diag- 
nosis and  treatment  of  mental  diseases.  It  must  be  noted  that  a  physician  or  non- 
physician  with  financial  interest  in  any  hospital  may  not  perform  review  activities. 
Furthermore,  no  person  may  participate  in  the  review  of  any  case  in  which  he/she 
has  been  professionally  involved. 
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If  a  hospital  utilizes  a  group  outside  of  the  hospital  to  perform  utilization 
review  that  group  must  meet  the  same  requirements  for  composition  as  any  in- 
hospital  committee. 

(2)  The  frequency  of  committee  meetings 

Although  the  full  UR  Committee  (URC)  will  most  likely  delegate  review 
activities  to  individual  physician  members  and,  at  their  discretion,  to  non- 
physician  reviewer (s),  the  UR  Committee  retains  ultimate  responsibility  for  its 
assigned  charge.  Therefore  the  full  committee,  or  quorum  thereof,  must  meet  on 
a  regular  basis  to  address  overall  committee  responsibilities.  Accordingly,  the  UR 
plan  must  specify  the  frequency  of  full  committee  meetings. 

(3)  A  description  of  types  of  records  and  reports  to  be  maintained 

The  plan  must  specifically  state  that  records  and  reports  of  all  review  activities 
will  be  maintained.  Copies  of  reports  and  records  must  be  available  to  committee 
members,  State  and  Federal  surveyors,  and  intermediaries. 

(4)  Methods  of  review  and  use  of  criteria 

The  plan  must  state  the  general  methods  to  be  employed  for  admission  review; 
extended  stay  review;  for  subjection  to  closer  scrutiny  those  cases  associated  with 
unusually  high  costs  of  the  frequent  furnishing  of  excessive  services,  or  cases 
attended  by  physicians  whose  patterns  of  care  are  frequently  found  to  be  ques- 
tionable, and  medical  care  evaluation  studies. 

The  criteria  and  norms  to  be  utilized  and  the  type  of  detailed  procedures  re- 
quired to  effectively  carry  out  utilization  review  must  also  be  in  written  form,  but 
may  be  maintained  in  a  document  (s)  separate  from  the  plan.  Attachment  I 
contains  specific  items  to  be  included  in  the  UR  plan  or  appended  to  the  plan  as 
procedures  or  attachments. 

C.  Performance  of  Review  Activities 

(1)  General 

Performance  of  utilization  review  activities  must  follow  the  hospital's  written 
plan  and  procedures. 

Selection  and/or  development  of  written  norms,  criteria,  and  standards  for 
review  purposes  is  the  responsibility  of  the  physician  members  of  the  URC.  This 
function  may  be  performed  by  either  the  URC,  a  subcommittee  or  other  appro- 
priate committee  (s). 

The  hospital  committee  is  not  expected  to  invest  extensive  effort  into  the 
development  of  detailed  diagnosis/problem  specific  criteria.  Rather,  committees 
should  review  existing  criteria  sets  available  from  such  sources  as  national 
specialty  organizations,  PSROs,  medical  care  foundations,  medical  societies  or 
State  Medicaid  Agencies  and  adopt  or  modify  them,  as  appropriate,  for  use  in 
admission  and  extended  stay  review.  Where  there  is  no  experience  with  the  use 
of  diagnosis/problem  specific  criteria,  hospitals  may  Wish  to  initiate  review  using 
level  of  care  criteria.  However,  UR  committee  (s)  should  begin  efforts  to  select 
or  develop  diagnosis/problem  specific  criteria,  initially  focusing  on  the  most 
common  problem  areas.  Initially  most  hospitals  may  not  have  level  of  care  or 
diagnosis/problem  specific  criteria  available  which  can  be  applied  to  all  admission 
or  extended  stay  reviews.  Therefore,  hospitals  which  employ  review  coordinators 
to  perform  initial  review  should  develop  written  instructions  regarding  how  cases 
are  to  be  selected  for  referral  to  a  physician  for  review. 

Attachment  2  discusses  the  selection  and  development  of  criteria  and  illustrates 
typical  sets  of  diagnosis/problem  specific  and  level  of  care  criteria.  Norms,  where 
used  in  assigning  extended  stay  review  dates,  must  be  current  and  based  on 
regional  data.  Prelimina^  guidelines  for  selecting  norms  for  hospital  use  are 
included  in  Attachment  3.  It  is  imperative  that  committee  members  and  any 
non-physician  review  personnel  be  instructed  in  the  appropriate  use  of  criteria 
and  standards. 

(2)  Admissions  review 

Admissions  review  is  to  assess  the  medical  necessity  of  a  patient's  admission  to 
a  hospital.  The  assessment  is  carried  out  against  previously  established  criteria 
developed  or  selected  by  the  committee.  Criteria  used  in  admission  review  may 
be  either  level  of  care  criteria  or  diagnosis/problem  specific  criteria.  The  use  of 
such  criteria  in  review  is  a  critical  element  of  these  new  regulations.  Guidelines 
for  the  establishment  of  criteria  are  attached  (see  Attachment  2).  The  Depart- 
ment is  preparing  a  supplementary  attachment  describing  the  use  of  criteria  in  the 
review  process,  which  will  be  forwarded  to  you  upon  completion. 
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Admission  review  must  be  initiated  within  the  first  working  day  following 
each  admission  except  in  cases  where  pre-admission  review  is  performed.  All 
activities  related  to  the  admission  review  process  must  be  completed  by  the  end 
of  the  second  working  day  following  admission.  A  properly  qualified  non-physician 
reviewer  may  carry  out  the  initial  review  of  each  admission. 

At  the  time  of  initial  admission  review,  admitting  information  including  the 
diagnosis  or  symptom (s)  indicating  the  need  for  admission;  the  physician's 
plan  of  treatment,  other  supporting  material,  such  as  recent  test  findings,  which 
the  committee  deems  appropriate;  and  for  emergency  admissions,  the  justification 
for  such  admission,  are  compared  against  criteria  justifying  hospital  care  which 
have  been  approved  by  the  committee.  Other  data  which  must  be  included  in 
the  patient's  chart,  and  which  may  be  pertinent  to  admission  review,  includes: 
patient  and  attending  physician  identification  (by  appropriate  means  to  assure 
patient  confidentiality);  the  date  of  admission  and  payment  program;  and  where 
appropriate  the  date  of  application  and  authorization  for  benefits.  If  documenta- 
tion by  the  physician  is  not  complete,  either  the  physician  reviewer  or  the  non- 
physician  reviewer  may  contact  the  attending  physician  for  additional  information. 

if  the  information  reviewed  demonstrates  that  the  patient  meets  the  criteria 
for  admission,  the  admission  is  approved,  and  an  initial  extended  stay  review  date 
is  assigned  to  the  patient  by  the  reviewer.  The  initial  length  of  stay  is  to  be  based 
on  the  individual's  condition  and  the  date  by  which  there  is  a  reasonable  likelihood 
that  the  patient  can  be  discharged.  Where  length  of  stay  norms  are  available,  and 
are  appropriate  to  the  patient's  condition,  they  must  be  used  to  assign  the  extended 
stay  review  date.  Such  norms  must  be  selected  from  current  and  statistically  valid 
regional  norms,  such  as  those  available  from  various  abstracting  services  or  other 
sources.  Some  acceptable  sources  of  norms  are  listed  in  Attachment  3.  Where 
norms  are  used,  the  initial  length  of  stay  must  be  the  50th  percentile  of  such  norms 
for  patients  with  similar  characteristics  (e.g.,  diagnosis,  etc.)  except  where  the 
URC  or  its  representative  can  demonstrate  and  has  documented  in  the  committee 
records  that  another  date  is  more  appropriate  to  the  patient's  condition.  The 
initial  extended  stay  review  date  for  admissions  to  psychiatric  hospitals  is  in  no 
case  later  than  30  days  after  admission. 

Whenever  admission  criteria  are  not  clearly  met,  a  physician  representative  of 
the  committee  (physician  reviewer)  must  be  available  to  review  the  documentation, 
contact  the  attending  physician  for  additional  information,  if  necessary,  and  make 
a  decision  whether  the  admission  is  medically  necessary.  If  the  physician  reviewer 
determines  that  criteria  are  met,  or  that  admission  is  appropriate  on  other  grounds, 
he  or  she  may  assign  an  initial  extended  stay  review  date  as  described  above.  If, 
however,  the  physician  reviewer  determines  that  the  admission  is  not  medically 
necessary,  the  attending  physician  must  be  contacted  in  order  that  his  views  may 
be  presented.  If  the  attending  physician  does  not  respond,  or  does  not  contest  the 
determination,  then  the  decision  becomes  final.  However,  if  the  attending  physician 
contests  the  decision,  at  least  two  physician  members  of  the  committee  must  make 
a  final  decision.  In  no  case  may  a  nonphysician  reviewer  make  a  decision  that 
admission  is  not  medically  necessary. 

If  the  patient  falls  into  a  category  which  the  UR  committee's  experience  in- 
dicates is  associated  with  "unusually  high  costs  or  the  frequent  furnishing  of  ex- 
cessive services,"  or  is  "attended,  by  physicians  whose  patterns  of  care  are 
frequently  found  to  be  questionable,"  closer  professional  scrutiny  must  be  em- 
ployed in  the  review  of  the  admission.  The  UR  committee  may  use  a  number  of 
sources  for  assistance  in  selecting  those  diagnoses  and  problems  which  are  to  be 
subjected  to  close  professional  scrutiny.  For  example  the  medical  records  depart- 
ment may  be  able  to  provide  lists  of  the  most  frequent  admitting  diagnoses  and 
those  diagnoses  associated  with  longest  lengths  of  stay  and/or  greatest  intensity 
of  services.  Fiscal  intermediaries  and  Medicaid  State  Agencies  may  be  able  to 
assist  the  UR  committee  in  identifying  the  types  of  claims  where  medical  necessity 
has  been  most  frequently  questioned  and  other  categories  of  cases  which  would  be 
appropriate  for  close  professional  review. 

The  UR  committee  use  this  kind  of  information  in  deciding  which  diagnoses 
or  problems  should  initially  be  subjected  to  in-depth  admission  and  extended  stay 
review  using  more  extensive  diagnosis  or  problem  specific  criteria. 

In  each  case,  the  ccmplete  review  process  must  be  completed  within  two  work- 
ing days  following  the  patient's  admission.  Where  a  final  decision  is  made  that  ad- 
mission is  not  medically  necessary,  written  notification  must  be  given  to  the 
patient  (or  where  appropriate,  his  next  of  kin),  the  hospital  and  the  attending 
physician  no  later  than  two  working  days  following  admission  (written  notifica- 
tion m&y  be  preceded  by  oral  notification.)  If  an  elective  admission  is  subject 
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to  pre-admission  review  by  the  URC,  an  adverse  determination  must  be  com- 
municated in  writing  before  admission  occurs. 

After  admission  has  been  approved  and  an  initial  extended  stay  review  date 
assigned,  the  URC  should  devise  a  system  for  tracking  patients  in  order  to  modify 
the  initial  extended  stay  review  date,  where  necessary,  because  of  an  unexpected 
change  in  the  patient's  condition  or  treatment  schedule.  This  can  be  accomplished 
through  frequent  checks  by  the  physician  or  non-physician  reviewer  or  through 
some  other  means  of  communication.  At  the  time  of  admission  and  after  admission, 
the  URC  or  its  representative  should  inform  appropriate  personnel  (e.g.  social 
service  department)  when  plans  need  to  be  initiated  or  modified  to  facilitate 
discharge  arrangements  for  the  patient. 

(3)  Extended  stay  review 

Extended  stay  review  must  be  initiated  prior  to  or  on  the  date  assigned  at 
admission.  A  physician  or  qualified  non-physician  reviewer  of  the  committee 
screens  the  extended  stay  against  the  criteria  for  continued  hospital  stay  pre- 
viously adopted  by  the  committee. 

The  extended  stay  review  is  based  upon  the  attending  physician's  reasons  for 
and  plan  for  the  patient's  continued  stay.  If  criteria  are  met,  based  on  documenta- 
tion in  the  chart  justifying  the  continued  need  for  an  acute  hospital  bed,  the 
reviewer  may  assign  a  new  date  for  the  next  extended  stay  review.  The  new  date 
is  based  upon  the  projected  date  by  which  criteria  for  discharge  will  be  met,  or 
another  date  which  relates  to  the  patients  condition.  Norms  may  be  used,  vriiere 
appropriate,  to  assist  in  determining  subsequent  review  dates.  The  dates  assigned 
are  review  dates  only  and  are  not  to  be  used  as  definitions  of  a  maximum  length  of 
stay. 

The  attending  physician  must  assure  that  patient  charts  contain  documentation 
to  justify  continued  stay.  Before  the  expiration  of  the  newly  assigned  period, 
the  case  must  again  be  reviewed  against  criteria  to  determine  the  medical  necessity 
of  the  continued  stay.  Such  reviews  are  to  be  carried  out  until  the  patient  is 
discharged.  The  reviewer  should  alert  appropriate  personnel  of  changes  in  the 
patient's  status  so  that  discharge  plans  can  be  initiated  or  modified  where 
necessary.. 

If  there  is  any  question  concerning  whether  or  not  criteria  justifying  the  need 
for  an  acute  bed  are  met,  the  non-physician  reviewer  must  refer  the  case  to  a 
phj^sician  member  or  representative  of  the  committee.  At  no  time  may  the  non- 
physician  reviewer  make  a  decision  that  extended  stay  is  not  medically  necessary. 
A  physician  must  be  available  to  review  those  cases  in  question.  The  committee 
may  wish  to  establish  a  policy  which  requires  that  all  patients  who  have  reached 
a  length  of  staj7"  at  the  75th  or  90th  percentile  of  the  applicable  norm  must  be 
reviewed  by  the  plrysician  advisor. 

If  documentation  of  the  need  for  continued  stay  is  absent  the  physician  or 
non-physician  reviewer  must  contact  the  attending  physician  to  obtain  the  neces- 
sary additional  information.  If  the  plrysiciaii  reviewer  decides  that  a  continued 
stay  is  not  medically  necessary,  the  attending  physician  must  be  contacted  so 
that  he  may  present  his  views.  If  the  attending  physician  does  not  respond  or 
does  not  contest  the  decision  then  the  negative  decision  of  the  single  physician 
stands.  If  the  attending  physician  contests  the  findings  of  the  physician  reviewer, 
then  a  second  physician  member  of  the  committee  must  review  the  case  and 
concur  that  extended  stay  is  not  necessary.  When  a  negative  decision  becomes 
final  written  notification  must  be  given  to  the  patient,  hospital.  Medicaid  Single 
State  Agency,  where  appropriate,  and  the  attending  physician  (oral  notification 
may  preceed  written  notification.)  Final  notification,  if  appropriate,  must  be 
completed  within  two  days  after  the  determination  is  made  and  in  no  event  later 
than  two  working  days  after  the  assigned  extended  stay  date.  The  review  decisions, 
while  based  upon  medical  necessity,  do  not  mandate  that  the  patient  be  dis- 
charged, only  that  Medicare  or  Medicaid  payment  will  cease.  For  Medicare 
patients,  payment  may  be  allowed  for  an  additional  72  hours  following  receipt  of 
the  written  notification  that  medical  necessity  no  longer  exists.  For  Medicaid 
patients,  payment  allowances  are  determined  by  Medicaid  State  agencies. 

(4)  Medical  care  evaluation  studies  (MCE's) 

Medical  care  evaluation  studies  are  examinations  of  the  care  rendered  in  a 
hospital  generally  performed  retrospectively,  though  data  on  which  they  are 
based  may  be  collected  concurrently.  Their  purpose  is  to  promote  the  most  effec- 
tive and.  efficient  use  of  available  health  resources  consistent  with  patient  needs 
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and  professionally  recognized  standards  of  health  care.  The  studies  must  identify 
.and  analyze  patterns  of  patient  care  and  result  in  recommendations  for  changes 
where  necessary  to  improve  patient  care  in  the  institution.  At  least  one  study 
must  be  in  progress  at  all  times  and  at  least  one  study  must  be  completed  each 
year  by  each  institution.  Topics  for  MCE  studies  should  focus  on  areas  of  care 
where  statistical  profiles,  results  of  admission  or  extended  stay  review  or  profes- 
sional consensus  have  indicated  problem  areas  exist.  These  topics  may  include  a 
wide  variety  of  subjects,  dealing  both  with  direct  patient  care  practices  carried 
■out  by  physician  and  non-physician  personnel  and  with  organization  and  adminis- 
tration of  care  in  the  institution.  The  topics  chosen  should  have  bearing  on  a 
significant  proportion  of  the  patients  receiving  care  and  should  result  in  recom- 
mendations for  change  which  are  possible  and  achievable  by  generally  acceptable 
and  agreed  upon  means.  Studies  may  be  of  relatively  short  duration,  and  should 
focus  on  identifying  variation  of  observed  practice  from  standards  of  practice 
expected  by  the  review  committee.  Where  such  variation  is  found,  causes  of  the 
variation  should  be  identified  by  analyzing  the  study  results  and  recommendations 
made  to  the  appropriate  people  to  correct  the  deflciencjr.  After  a  suitable  period 
of  time,  the  study  should  be  repeated  to  assure  that  the  recommendations  have, 
indeed,  resulted  in  improvement  of  deficiencies. 

The  committee  which  conducts  the  MCE  study  must  work  closely  with  the 
medical  records  department  to  assure  validity  and  reliability  in  the  abstraction, 
tabulation  and  display  of  the  data.  Where  non-physicians  participate  in  MCE 
studies,  the  directions  to  the  reviewer  must  be  objective  and  not  require  medical 
interpretation.  The  committee  must  document  the  results  of  each  MCE  study 
and  how  the  results  have  been  used  to  institute  changes  to  improve  the  quality 
of  care  and  promote  more  effective  and  efficient  use  of  facilities  and  services. 

Attachment  1 

outline  of  specific  items  which  must  be  included  in  the  hospital  ur  plan 
or  in  attachments  to  the  plan 

Each  of  the  items  listed  below  must  be  addressed  in  the  plan  itself  or  in  some 
sort  of  attachment  to  the  plan.  The  committee  may  wish  to  discuss  each  area  gen- 
erally in  the  body  of  the  written  plan  and  include  the  specific  details  in  attachments 
or  procedure  manuals.  Where  this  is  done,  the  plan  must  indicate  such  details  or 
procedures  are  attached  to  the  plan  or  are  filed  in  a  specified  location.  Copies  of 
such  attachments  must  be  available  for  review. 

Written  U.K..  Plan  must  include: 

1.  A  description  of  the  organization  and  composition  of  the  committee  (s) 
responsible  for  review  activities. 

A.  Whether  utilization  review  committee  (URC)  has  been  established  as  a: 

Standing  committee  of  the  hospital  and  in  accordance  with  the  by-laws 
of  the  hospital;  or 

Group  outside  the  facility  established  by  the  local  medical  or  osteopathic 
society  and  some  or  all  of  the  hospitals  and  skilled  nursing  facilities  in  the 
locality.  The  plan  indicates  if  it  is  the  medical  society  or  osteopathic  society 
and  indicates  which  hospitals  and  SNFs  participated  in  the  establishment  of 
the  group;  or 

Another  group  approved  by  the  Secretary.  The  plan  indicates  how  such 
group  is  organized  and  constituted.  The  approval  is  attached  to  the  plan. 

B.  The  number  of  physicians  and  non-physicians  who  are  to  be  members  of  the 
committee  (or  at  least  the  minimum  number  if  the  composition  is  subject  to 
change) . 

C.  The  individual (s)  who  have  appointed  or  who  have  the  authority  to  appoint 
the  members  of  the  URC. 

D.  The  names  of  the  current  members  of  the  committee  and  the  departments 
or  services  they  represent. 

E.  The  steps  to  be  taken  to  assure  that  no  reviewer  holds  financial  interest  in 
any  hospital  and  no  reviewer  participates  in  the  review  of  any  case  in  which  he 
(or  she)  has  been  professionally  involved,  (e.g.  affidavit). 

F.  How  the  functions  of  the  URC  are  carried  out.  For  example : 

By  the  whole  committee ; 

By  a  subcommittee  (s).  If  so,  the  number  of  subcommittees,  and  the  re- 
sponsibility of  each  subcommittee  are  described; 

By  delegated  agent  (s).  If  so,  the  identity  of  the  agent  (s)  and  their  specific 
responsibilities  are  indicated. 

By  other  arrangement,  the  details  of  which  are  set  forth. 


282 


II.  Frequency  of  meetings 

A.  Whether  the  committee  w  ill  meet  monthly,  weekly  or  at  some  other  interval. 

B.  The  dates  of  the  regularly  scheduled  meetings  of  the  committee  for  the 
current  year,  the  dates  the  committee  actually4met,  and  the  dates  of  meetings  of 
any  sub-group  (s)  of  the  committee. 

III.  Records  and  reports 

A.  That  the  committee  maintains  records  of : 

The  minutes,  worksheets,  or  records  of  each  committee  or  subcommittee 
meeting; 

The  actions  taken  by  the  committee,  any  subcommittee,  or  representative 
regarding  the  admission  or  continued  stay  of  any  patient  reviewed,  and  the 
reasons  for  such  actions ; 

The  findings  of  all  medical  care  evaluation  (MCE)  studies; 

Any  corrective  action  recommended  as  a  result  of  MCE  studies; 

Any  corrective  action  taken  as  a  result  of  MCE  studies. 

Other.  If  the  committee  maintains  other  records,  the  type  and  the  content 
are  set  forth. 

B.  That  the  committee  makes  reports  concerning  the : 

Findings  and  related  recommendations  as  a  result  of  medical  care  evaluation 

studies ; 

Areas  identified  as  needing  special  review,  associated  with  unnecessary 
care,  or  posing  other  problems ; 

Other.  If  the  committee  makes  other  reports,  the  type  and  the  content  are 
indicated. 

C.  That  the  committee  disseminates  copies  of  records  and  reports.  For  Example: 

Committee  members.  The  plan  specifies  which  records  and  reports; 
The  Administrator.  The  plan  specifies  which  records  and  reports; 
The  medical  staff.  The  plan  specifies  which  records  and  reports; 
Non  member  representatives  or  designees  of  the  committee.  If  any,  the 
plan  specifies  which  records  and  reports; 

Other.  If  so,  the  individual (s)  and  the  records  and  reports  are  specified. 

D.  When  and  how  often  such  records  and  reports  are  to  be  made. 

E.  Who  is  responsible  for  maintaining  such  records  and  reports. 

F.  Where  copies  of  such  records  and  reports  are  on  file. 
C.  The  procedures  used  to  assure  patient  confidentiality. 

IV.  Methods  of  review  and  use  of  criteria 

A.  Whether  the  committee  reviews  the  admission  and  extended  stays  of  all: 

Patients;  or 

Title  XVIII  (Medicare)  beneficiaries  (where  there  is  a  Medicaid  waiver); 

or 

Title  XVIII  (Medicare)  and  XIX  (Medicaid)  beneficiaries. 

B.  What  criteria  are  being  used  to  determine  the  necessity  for  admission  or 
extended  stay. 

C.  Whether  the  criteria  used  by  the  committee  were: 

Adopted  in  total  from  another  source.  If  so,  the  source  is  indicated;  or 
Adapted  from  another  source.  If  so,  the  source  and  the  changes  made  are 
indicated;  or 

Developed  by  the  committee. 

D.  Admission  review: 

1.  How  the  committee  or  reviewer  is  notified  of  each  Medicare  and/or  Medicaid 
admission.  For  example: 

By  completing  and  sending  a  patient  review  form; 

By  telephone  communication ; 

By  sending  a  list  to  the  committee; 

By  another  method.  If  so,  the  method  is  described. 

2.  Whether  the  committee  does  or  does  not  employ  pre-admission  review.  If  so, 
it  covers  those  categories  of  admissions  which: 

Produce  unusually  high  costs ; 

Have  been  found  to  be  of  questionable  necessity; 

Have  been  attended  by  physicians  whose  patterns  of  care  have  been  found  to 
be  questionable; 

Other.  If  other  categories  are  subject  to  pre-admission  review  they  are  indicated. 

3.  How  the  UR  committee  identifies  cases  that  are  associated  with  unusually 
high  costs  or  the  frequent  furnishing  of  excessive  services,  or  identifies  classes  of 
admissions  with  questionable  patterns  of  care  in  order  to  subject  such  cases  or 
classes  to  closer  professional  scrutiny  using  indepth  criteria  and  standards. 
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4.  The  steps  taken  to  assure  that  such  cases  receive  closer  professional  scrutiny, 
whether  by  more  indepth  criteria  or  by  physician  review. 

5.  That  the  patient  record  includes  the  following  information  necessary  for 
review : 

Patient's  medical  record  number; 

Identification  of  the  attending  physician; 
Date  of  admission; 

Responsible  third  party  payor.  If  application  or  authorization  for  benefits 
is  made  subsequent  to  admission,  date  of  application  or  authorization  ia 
noted; 

Diagnosis  (es)  or  problem  (s) ; 
Plan  of  care; 

Operating  room  reservation,  if  applicable; 

If  an  emergency  admission — the  justification  for  such  admission; 
Other.  Other  documentation  required  by  the  committee  is  specified. 

6.  The  specific  method  and  procedures  used  by  the  committee  to  assure  that 
each  admission  is  reviewed  within  1  working  day  following  admission,  or  within  1 
working  day  following  notification  that  the  individual  has  applied  for  benefits  or 
that  benefits  have  been  authorized. 

7.  Whether  such  review  is  performed  by: 

The  committee; 

A  subgroup  of  the  committee.  Indicate  the  composition; 
A  physician  representative  of  the  URC; 

A  non-physician  representative  of  the  URC.  Indicate  the  qualifications  or 
training; 

Other.  Indicate  the  relationship  to  the  committee  and  the  qualifications  of 
such  individual  (s). 

8.  The  procedures  used  to  assure  that  appropriate  persons  are  available  to  per- 
form review  activities. 

9.  The  steps  taken  by  the  reviewer (s)  in  making  determinations. 

10.  The  procedures  used  to  assure  that  where  a  non-physician  reviewer  is  used, 
cases  which  do  not  meet  the  criteria  are  reviewed  by  a  physician  for  a  determina- 
tion of  the  need  for  admission  and  that  final  decisions  are  made  by  physicians. 

11.  The  procedures  used  to  notify  the  attending  physician  and  afford  him  an  op- 
portunity to  present  his  views  if  the  physician  reviewer  or  committee  determines 
that  the  admission  does  not  meet  the  criteria  or  otherwise  has  reason  to  believe  the 
admission  was  not  medically  necessary. 

12.  The  steps  taken  to  assure  that  where  the  attending  physician  contests  the 
decision,  a  final  determination  that  admission  is  not  medically  necessary  is  made 
by  at  least  2  physician  members  of  the  committee. 

13.  The  procedures  used  to  assure  that  final  written  notification  is  given  no  later 
than  2  working  days  after  admission  to : 

The  hospital  administrator; 

The  individual  (or  where  appropriate,  his  next  of  kin  or  sponsor; 
The  attending  physician; 

The  single  State  agency  (in  the  case  of  Medicaid  patients) ; 
Other  (Specify  ) 

14.  The  procedures  used  to  assure  that  where  an  admission  is  subject  to  pre- 
admission review  notification  of  the  final  decision  is  made  prior  to  admission  to  the 
hospital,  the  individual,  the  attending  phj-sician  and  single  State  agency. 

E.  Assignment  of  an  initial  extended  stay  review  date: 

1.  The  steps  used  to  assure  that  when  an  admission  is  approved  an  extended  stay 
review  date  is  assigned. 

2.  The  methods,  including  norms  for  length  of  stay,  used  to  assign  initial  ex- 
tended stay  review  dates. 

3.  That  where  norms  are  used  the  initial  extended  stay  review  date  is  based  on: 

The  50th  percentile  for  all  cases; 

The  50th  percentile  for  certain  cases.  The  cases  where  the  50th  percentile  is 
used  are  set  forth; 

Other  percentile (s).  The  percentile  (s)  used  and  the  justification  of  their 
appropriateness  are  specified. 

4.  The  procedures  used  to  assure  that  the  assigned  review  date  is  entered  in  the 
patient's  record,  and  appropriate  personnel  are  notified  of  the  date. 

5.  The  procedures  used  for  identifying  and  where  appropriate  modifying  the 
initially  approved  length  of  stay  because  of  a  change  in  the  patient's  condition  or  a 
change  in  the  treatment  schedule. 
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F.  Extended  stay  review: 

1.  The  procedures  used  to  assure  that  each  case  is  reviewed  on  or  before  the 
assigned  review  date  to  determine  the  necessity  for  further  stay. 

2.  The  specific  steps  taken  by  the  reviewer (s)  in  making  determinations. 

3.  Whether  the  review  is  performed  by: 

The  committee; 

A  subgroup  of  the  committee.  Indicate  the  composition. 
A  single  physician  member  of  the  committee; 
A  physician  representative  of  the  URC: 

A  non-physician  representative  of  the  URC.  Indicate  the  relationship  to> 
the  committee  and  the  qualifications  and  training. 

Other.  Indicate  the  individual (s)  and  their  qualifications  and  training. 

4.  The  steps  to  be  taken  to  assure  that  the  attending  physician's  reason  for  and- 
plan  for  continued  stay  are  documented  in  the  patient's  record. 

5.  The  procedures  used  to  assure  that  appropriate  persons  are  available  to 
perform  review  activities. 

6.  How  the  UR  committee  identifies  cases  that  are  associated  with  unusually 
high  costs  or  the  frequent  furnishing  of  excessive  services,  or  identifies  classes  of 
admissions  with  questionable  patterns  of  care  in  order  to  subject  such  cases  or 
classes  to  closer  professional  scrutiny. 

7.  The  steps  taken  to  assure  that  such  cases  receive  closer  professional  scrutiny, 
whether  by  more  indepth  criteria  or  by  physician  review. 

8.  The  procedures  used  to  assure  that  where  a  non-physician  reviewer  is  used, 
cases  which  do  not  meet  the  criteria  are  reviewed  by  a  physician  for  a  determina- 
tion of  the  need  for  further  stay. 

9.  The  procedures  used  to  notify  the  attending  physician  and  afford  him  an 
opportunity  to  present  his  views  if  the  physician  reviewer  or  committee  determines 
that  the  case  does  not  meet  the  criteria  or  otherwise  has  reason  to  believe  further 
stay  is  not  medically  necessary. 

10.  The  steps  taken  to  assure  that  where  the  attending  physician  contests  the 
decision,  a  final  determination  that  extended  stay  is  not  medically  necessary  is 
made  by  at  least  2  physician  members  of  the  committee. 

11.  The  procedures  used  to  assure  that  final  written  notification  is  given  no- 
later  than  2  days  after  such  determination  is  made  but  in  no  case  later  than  2 
working  days  after  the  assigned  review  date  to: 

The  hospital  administrator; 

The  individual  (or  where  appropriate,  his  next  of  kin  or  sponsor) ; 
The  attending  physician  ; 

The  single  State  agency  (in  the  case  of  Medicaid  patients); 

Other.  (Specify  ) 

G.  Assignment  of  a  new  extended  stay  review  date: 

1 .  The  steps  used  to  assure  that  when  extended  stay  is  approved,  a  new  review 
date  is  assigned. 

2.  What  methods  and  criteria  (including  norms)  are  used  to  assign  a  new 
review  date. 

3.  Where  norms  are  used  the  percentile (s)  used  and  the  justification  of  their 
appropriateness  are  set  forth. 

4.  The  procedures  used  for  identifying  and  where  appropriate,  modifying  the 
assigned  length  of  stay  because  of  a  change  in  the  patient's  condition  or  a  change 
in  the  treatment  schedule. 

5.  The  procedures  used  to  assure  that  the  new  review  date  is  entered  in  the 
patient's  record  and  appropriate  personnel  are  notified. 

V.  Medical  care  evaluation  studies  (MCE). 

A.  The  methods  and  procedures  used  to  select  and  conduct  MCEs. 

B.  A  description  of  the  topics  to  be  studied  or  the  topics  being  considered  for 
study.  For  example: 

Incidence  and  justification  for  single  unit  blood  transfusions; 
Incidence  and  justification  of  2  hospital  stays: 

Quality  of  care  rendered  to  patients  with  specific  diagnoses  (the  diagnoses 
are  specified). 

C.  The  sources  through  which  data  is  to  be  obtained  for  each  MCE  study: 
Medical  records; 

Other  hospital  data.  Indicate  the  type  of  data  and  the  source: 
External  groups  or  organizations  such  as  PSROs,  fiscal  intermediaries,  other 
providers,  which  compile  statistics,  design  profiles  or  produce  other  comparative 
data.  Indicate  the  group  organization  and  the  nature  of  the  data; 
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Other.  Indicate  the  source  and  the  type  of  data. 

D.  The  procedures  used  to  assure  that  at  least  one  study  is  in  progress  at  any 
given  time  and  at  least  1  study  is  completed  each  year. 

Attachment  2 

preliminary  guidelines  for  selecting  and  developing  criteria  for 

hospital  review 

The  utilization  review  regulations  require  the  use  of  explicitly  stated  criteria 
for  admission  review  and  extended  stay  review  as  well  as  for  review  in  the  form 
of  medical  care  evaluation  studies.  The  use  of  criteria  permits  selection,  from  all 
cases  reviewed,  of  those  cases  where  there  is  a  higher  than  normal  expectation 
that  services  are  being  improperly  utilized  or  that  care  of  a  substandard  level  has 
been  delivered.  Criteria  are  meant  to  streamline  and  objectify  review,  but  they 
are  not  absolute  definitions  of  proper  utilization  and  acceptable  quality.  Any  case 
not  conforming  to  these  measures  will  be  reviewed  by  a  physician  so  that  the 
individual  patient's  medical  needs  may  be  assessed  prior  to  a  final  review  decision. 

The  Utilization  Review  Committee  (or  delegated  Medical  Staff  representatives) , 
in  selecting  criteria  to  be  applied  in  admission  review,  extended  stay  review  and 
medical  care  evaluation  studies  must  recognize  that  criteria  sets  are  available  in 
a  number  of  different  forms.  Criteria  sets  differ  in  levels  of  specificity  and  therefore 
differ  in  their  purpose.  For  example:  level  of  care  criteria  (Example  1)  specify  the 
types  of  services  which  justify  hospital  level  of  care,  and  may  be  used  to  assess 
the  need  for  admission  and  extended  hospital  stay.  Detailed  diagnosis/problem 
specific  criteria  (see  Attachment  to  AMA  letter)  may  be  used  for  in-depth  review 
of  cases  or  subjects  on  which  the  UR  committee  wishes  to  concentrate,  due  to 
their  potential  for  being  associated  with  inappropriate  admissions;  unacceptable 
quality  of  care;  or  because  medical  care  evaluation  studies  (or  other  forms  of 
review)  have  demonstrated  that  such  cases  or  subjects  have  been  associated  with 
substandard  quality  of  care,  inappropriate  admissions  or  unnecessarily  prolonged 
hospital  stays. 

Criteria  sets  of  differing  levels  of  specificity  have  been  developed  by  local  and 
State  medical  societies,  medical  foundations,  PSROs,  and  other  organizations. 
It  is  suggested  that  hospitals  contact  these  organizations  in  their  area  and  review 
available  criteria  sets  in  deciding  which  criteria  they  wish  to  employ  in  their 
own  review  systems. 

National  specialty  societies,  under  the  auspices  of  the  American  Medical  As- 
sociation, are  developing  diagnosis  specific  criteria  sets  for  diagnoses  accounting 
for  75%  of  the  hospital  admissions  in  their  respective  specialty  areas,  and  which 
can  be  used  as  models  in  the  formulation  and  adaptations  of  criteria  for  admission 
review  and  extended  stay  review.  In  some  instances  these  criteria  may  be  also 
helpful  for  medical  care  evaluation  studies,  depending  on  the  nature  of  the  study 
and  the  topic  selected.  However,  in  general,  these  criteria  will  not  suffice  for 
MCE  studies,  since  MCE  studies  are  specific  objectives  based  on  local  problems 
and  often  are  not  oriented  towards  a  specific  diagnosis.  These  sets,  being  developed 
under  contract  for  the  PSRO  program,  will  be  available  in  the  Spring  1975 
through  the  American  Medical  Association. 

Following  is  the  set  of  instructions  and  several  examples  sent  from  the  AMA 
to  specialty  societies  to  guide  them  in  their  criteria  development.  Since  the  guide- 
lines for  the  review  process  under  PSRO  and  the  utilization  review  regulations 
are  very  similar,  the  instructions  for  developing  PSRO  criteria  are  equally  appli- 
cable to  the  utilization  review  system.  The  UR  committee  will  in  general  be  most 
concerned  with  the  criteria  elements  of  the  model  format  that  are  used  for  admis- 
sion and  extended  stay  review,  usually  including  I,  IIBi,  Mb,  IV  and  V. 

Review  Committees  may  use  the  approach  and  questions  included  in  these 
instructions  as  a  guide  to  questions  to  be  asked  during  their  review  and  refinement 
of  available  criteria  sets  to  ensure  that  the  criteria  adopted  will  be  easily  integrated 
into  the  concurrent  review  process.  It  should  be  recognized,  however,  that  these 
guidelines  apply  to  development  of  diagnosis/problem  specific  criteria  rather  than 
to  the  more  general  level  of  care  criteria.  An  example  of  level  of  care  criteria  is 
contained  in  Example  I  while  Attachment  3  to  the  AMA  set  shows  a  diagnosis 
specific  criteria  set.  It  is  essential  that  criteria  be  reviewed  and  revised,  where 
appropriate,  on  a  frequent  basis,  to  assure  that  they  continue  to  reflect  the  best 
current  medical  thought. 
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CRITICAL  SCREENING  CRITERIA  FOR  P3RO  REVIEW 

The  Department  of  Health,  Education  and  Welfare  has  awarded  a  contract 
to  the  American  Medical  Association  to  coordinate  the  activities  of  the  major 
national  specialty  societies  in  developing  "Model  Sets  of  Criteria  for  Screening 
the  Appropriateness,  Necessity  and  Quality  of  Medical  Services  in  Hospitals." 

In  executing  their  responsibilities,  PSROs  will  review  a  large  number  of  cases. 
To  perform  such  review,  they  need  an  efficient  and  effective  review  mechanism. 
Screening  criteria  are  useful  because  they  allow  a  non-physician  to  select  out, 
from  a  large  number  of  cases  being  reviewed,  a  small  number  which  require  peer 
review. 

It  is  important  to  keep  in  mind  that  screening  criteria  are  simply  a  tool  for 
review  purposes.  Most  of  the  criteria  sets  that  have  been  previously  developed 
are  excellent  for  teaching  purposes  or  research.  For  those  purposes,  criteria  sets 
need  to  be  comprehensive  and  reflect  every  service  that  should  or  could  be  per- 
formed for  a  patient  with  a  particular  diagnosis.  However,  the  tools  necessary 
for  the  review  of  medical  care  differ  from  those  used  for  an  in-depth  analysis  of 
medical  practice.  Screening  criteria,  therefore,  need  to  be  short  and  contain  only 
those  critical  items  which  can  help  identify  potential  problem  areas  requiring 
further  review.  They  should  be  developed  with  the  intention  of  referring  for  peer 
review  those  small  number  of  cases  varying  from  the  established  criteria. 

It  should  be  clear  that  screening  criteria  do  not  define  how  physicians  must 
practice  medicine.  They  do  not  define  rigid  standards  of  quality.  They  do  not 
preclude  innovation  nor  define  what  services  will  be  paid  for  as  part  of  claims 
review.  They  do  allow  physician  reviewers  to  use  their  limited  time  to  review 
cases  where  there  is  a  higher  probability  that  some  problem  exists. 

Because  criteria  sets  are  designed  to  be  used  by  non-physicians  to  screen  cases, 
they  should  be  explicit  enough  to  not  require  physician  judgment  in  determining 
whether  a  particular  criterion  has  been  met. 

Individual  items  should  be  based  on  easily  obtainable  objective  data. 

Although  model  sets  of  criteria  will  be  useful  as  a  starting  point,  they  will  not  be 
imposed  on  local  PSROs  from  a  national  level.  Each  PSRO  has  the  responsibility 
for  determining  the  norms,  criteria  and  standards  to  be  used  in  its  area.  Any  model 
set  will  have  to  be  adapted  for  local  use  in  the  review  process.  This  will  ensure  ac- 
ceptability and  responsiveness  to  the  local  medical  community. 

A  model  format  for  screening  criteria  and  a  summary  explanation  of  the  use  of 
the  format  elements  for  medical  care  review  are  enclosed  as  Attachment  I.  A  com- 
mon format  is  possible  because  there  is  general  agreement  on  what  areas  need  to  be 
addressed  in  evaluating  medical  care.  However,  when  a  problem  has  been  identi- 
fied, elements  for  validation  of  diagnosis  or  critical  services  (Elements  III  and  IV) 
may  be  applied  concurrently  at  the  discretion  of  the  local  PSRO.  The  format 
reflects  the  key  areas  that  need  to  be  explored  in  the  overall  review  process  for 
patients  with  a  specific  diagnosis.  The  criteria  developed  will  be  diagnosis-based. 

Attachment  2  consists  of  questions  that  need  to  be  considered  in  developing 
explicit  criteria  under  each  element  in  the  format.  Attachment  3  and  4  are  examples 
of  the  application  of  these  questions  by  illustrating  model  sets  of  criteria  for  bac- 
terial pneumonia  and  appendicitis.  These  sets  are  adapted  from  existing  models 
and  are  included  only  to  illustrate  the  form  and  level  of  specificity  suggested  for 
criteria  sets  in  the  proposed  format. 

Criteria  sets  that  conform  to  the  proposed  format  can  often  be  developed  in 
large  part  of  distilling  out  critical  items  from  those  criteria  sets  already  developed. 
The  proposed  format  focuses  on  intermediate  outcomes  (Elements  V  and  VI)  as 
well  as  process  elements  (Elements  III  and  IV).  The  criteria  sets  will  necessarily 
address  only  those  elements  related  to  outcomes  which  are  related  to  the  care  pro- 
vided. It  is  expected  that  these  model  sets  will  be  of  great  benefit  to  local  PSROs 
-as  they  set  up  their  review  process. 

Model  Screening  Criteria  Format  for  Use  in  PSRO  Review 

TITLE   (DIAGNOSTIC,  PROBLEM) 

I.  Justification  of  Admission  {5  or  fewer  entries) 
A. 
B. 
C. 
D. 
E. 
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II.  Length  of  Stay 

A.  Initial  Length  of  Stay  Assignment  for  Primary  Diagnosis  or  Problem 
(numerical  determinations  to  be  established  locally  based  on  statistical  norms) . 

B.  Extended  Length  of  Stay  Assignment  (numerical  determinations  to  be  estab- 
lished based  on  the  individual  patient's  condition  at  the  end  of  the  initial  length 
of  stay  period) . 

1.  Reasons  for  Extending  the  Initial  Length  of  Stay, 
a. 
b. 
c. 
d. 
e. 

III.  Validation  of:  (5  or  fewer  entries) 

A.  Diagnosis: 
1. 

2. 
3, 
4. 
5. 

B.  Reasons  for  Admission: 
1. 

2. 
3. 
4. 
5. 

IV.  Critical  Diagnostic  and  Therapeutic  Services  (5  or  fewer  entries) 
A. 

B. 
C. 
D. 
E. 

V.  Discharge  Status  (5  or  j ewer  entries) 
A. 

B. 
C. 
D. 
E. 

VI.  Complications 

A.  Primary  Disease  and  Treatment-Specific  Complications  (5  or  fewer  entries)  s 
h 

2. 
3. 
4. 
5. 

B.  Non-Specific  Indicators  (5  or  fewer  entries) : 

2. 
3. 
4. 
5. 

Use  of  screening  criteria  format  for  medical  care  review 

The  information  under  the  following  criteria  elements  will  be  used  for  concurrent 
review  in  terms  of  admission  certification  and  continued  stay  review  for  individual 
patient  charts: 

I.  Justification  for  Admission 

II.  Length  of  Stay 

The  information  under  the  following  criteria  elements  could  be  used  in  con- 
current review  if  desired  by  a  local  PSRO  and  within  its  capability;  however, 
their  primarjr  use  is  for  retrospective  evaluation  of  medical  care. 

III.  Validation  of : 

A.  Diagnosis. 

B.  Reasons  for  Admission. 

IV.  Critical  Diagnostic  and  Therapeutic  Services. 
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The  information  under  the  following  criteria  elements  is  recommended  for  use 
in  retrospective  evaluation  of  medical  care  and  are  applied  to  a  review  of  groups 
of  patient  charts  involving  a  similar  diagnosis,  problem  or  procedure: 

V.  Discharge  Status 

VI.  Complications 

A.  Primary  Disease  and  Treatment-Specific  Complications. 

B.  Non-Specific  Indicators. 

QUESTIONS  TO  BE  CONSIDERED  IN  DEVELOPING  EXPLICIT  CRITERIA 

Listed  below  is  each  element  of  the  model  criteria  format  as  shown  in  Attach- 
ment I.  Under  each  element  is  a  list  of  key  questions  that  should  be  addressed  by 
each  specialty  societj^  when  determining  those  few  critical  items  appropriate  for 
each  element.  The  purpose  of  providing  these  questions  is  to  ensure  better  uni- 
formity and  consistency  between  the  criteria  sets  developed  so  that  the  model 
sets  can  be  more  readily  adapted  and  used  by  local  PSROs. 

Title 

(1)  What  are  the  most  appropriate  groupings  of  patients  in  your  specialty  for 
review  purposes,  ie,  by  admitting  diagnosis,  problem,  or  combinations  of  problems? 

A  Specialty  society  should  develop  criteria  covering  those  diagnoses  or  prob- 
lems which  account  for  75%  of  the  short-stay  hospital  admissions  in  its  specialty 
as  determined  from  the  CPHA  list  of  700  admitting  diagnoses  or  problems  already 
distributed  to  each  specialty.  A  Specialty  society,  however,  may  use  different 
terminology  if  it  deems  appropriate.  Prefeernce  should  be  given  to  established 
systems  of  nomenclature. 

(2)  In  your  deliberations  consider  whether  there  are  any  narrow  designations 
necessary  to  ensure  specificity  to  the  type  of  case  being  reviewed  and  also  whether 
there  are  any  broad  groupings  that  can  be  made  to  allow  related  types  of  cases 
to  be  reviewed  together.  For  example,  should  one  criteria  set  be  developed  for  the 
diagnosis  of  "peptic  ulcer"  or  is  it  necessary  that  two  separate  criteria  sets  be 
developed  for  "gastric  ulcer"  and  "duodenal  ulcer"? 

[Illegible  paragraph  omitted.] 

(2)  Does  the  diagnosis  by  its  nature  require  hospitalization?  If  so,  specify 

"suspicion  of  "  or  "'diagnosis  of— — -."  Are  there  any  modifiers  for  this 

diagnosis  which  should  be  present  to  indicate  that  hospitalization  is  required?  If 
so,  specify  them  and  indicate  whether  one  or  more  need  be  present  to  justify 

admission. 

(3)  Does  the  undiagnosed  condition  (problem)  by  its  nature  necessitate  hospi- 
talization. If  so,  specify  "presence  of  ."  Are  there  any  modifiers  showing  the 

severity  of  this  problem  which  would  indicate  that  hospitalization  is  required? 
If  so,  specify  them  and  indicate  whether  one  or  more  need  be  present  to  justify 

admission. 

(4)  Are  diagnostic  or  therapeutic  procedures  (other  than  surgery)  required 
that  necessitate  hospitalization?  If  so,  specify.  This  might  include  treatment  to 
be  delivered  in  a  special  care  unit  within  a  hospital,  such  as  a  coronary  care  unit. 

II.  Length  of  Staij 

A.  Initial  length  of  stay  assignment  for  primary  diagnosis  or  problem  (to  be 
established  locally  based  on  local  statistical  norms) 

B.  Extended  length  of  stay  assignment. 

1.  Reasons  for  extending  the  initial  length  of  stay. 
General  Question. — What  are  the  most  common  reasons,  including  some  of  the 
complications  listed  in  VI,  which  indicate  that  hospital  level  of  care  is  still  re- 
quired for  a  patient  with  the  particular  diagnosis  or  problem  in  question?  Could 
one  general  reason  (signs  or  symptons)  combine  to  indicate  the  possible  presence 
of  several  diagnoses  or  problems  which  would  extend  the  length  of  stay?  If  so, 
fist  the  general  reason  rather  than  list  the  several  diagnoses  or  problem.  For  ex- 
ample, persistent  high  fever  could  be  listed  that  would  indicate  the  possible  pres- 
ence of  septicemia,  lung  abscess,  or  continued  pneumonia  when  considering  cri- 
teria for  bacterial  penumonia. 

III.  Validation  of: 
A.  Diagnosis: 

(1)  What  few  pieces  of  easily  obtainable  data  will  validate  the  diagnosis? 

(2)  What  is  the  best  evidence  of  the  presence  of  the  diagnosis?  If  the  best 
evidence  is  not  present,  what  further  evidence  would  be  acceptable?  One  should 
determine  the  best  evidence  by  ease  of  retrieval  and  objectivity  and  consider 
laboratory  data,  physical  findings,  and  history  items  in  that  order.  It  may  be 


289 


that  only  lab  data  is  necessary.  (Validation  of  final  diagnosis  can  only  be  done 
retrospectively.  The  local  PSRO  may  determine  that  validation  should  be  done 
on  working  diagnoses  concurrently  if  a  problem  of  misdiagnosis  exists). 
B.  Reasons  for  Admission: 

General  question. — Where  medical  consensus  exists,  what  constitutes  adequate 
and  easily  obtainable  evidence  that  would  validate  the  reasons  for  admission 
listed  in  Element  I? 

(1)  If  a  reason  for  admission  under  Element  I  is  ''scheduled  for  surgery"  for  a 
given  diagnosis  or  problem,  what  constitutes  adequate  evidence  that  surgery  is 
indicated  rather  than  other  forms  of  treatment?  (Beside  the  evidence  necessary 
to  indicate  surgery,  list  "surgery"  in  parentheses.) 

Criteria  provided  in  response  to  the  above  question  can  also  be  used  to 
validate  surgery  determined  necessarj^  subsequent  to  admission. 

If  presence  of  the  diagnosis  itself  justifies  surgery  (possibly,  appendicitis 
as  in  the  example),  then  no  entry  is  necessary  as  surgery  could  be  justified 
by  using  entries  under  Element  III  A  in  the  review  process. 

(2)  If  there  are  modifiers  listed  in  Element  I  which  show  the  degree  of  severity 
necessary  to  justify  admission,  then,  where  medical  consensus  exists,  what  con- 
stitutes adequate  evidence  of  the  presence  of  these  modifiers?  (Beside  the  evi- 
dence, list  the  appropriate  modifier  in  parentheses.) 

(3)  If  the  only  entry  under  Element  I  is  "suspicion  of  "  or  "diagnosis 

of   ,"  then  no  entry  under  Element  III  B  is  necessary  as  entries  under 

Element  III  A  would  be  used  for  validation  purposes. 

(4)  If  the  only  entry  under  Element  I  is  "presence  of   "  (in  reference 

to  a  problem  or  undiagnosed  condition),  then  no  entry  is  necessary  as  there  will 
be  no  validation  of  the  presence  of  the  problem  that  by  its  nature  necessitates 
hospitalization. 

IV.  Critical  Diagnostic  and  Therapeutic  Services  (no  more  than  5  entries) 

(1)  What  are  those  few  key  services  (in  addition  to  those  used  to  validate  the 
diagnosis)  which  have  such  a  critical  relationship  to  outcome  for  the  particular 
diagnosis  or  problem  being  reviewed  that  their  absence  would  be  sufficient  to 
justify  review  of  a  record  by  a  physician?  When  should  these  services  be  provided 
and  how  frequently?  Should  these  services  be  provided  in  a  special  care  unit 
within  a  hospital  where  such  facilities  are  available?  Does  the  service  lead  to  the 
-next  step  in  the  evolution  of  the  diagnosis?  Does  it  directly  influence  the  selec- 
tion of  therapy?  Does  it  provide  direct  information  on  prognosis?  Does  it  help  to 
prevent  disability  or  complications?  For  the  purposes  of  screening,  the  bench- 
mark to  be  used  (100%)  is  that  if  these  services  are  not  provided,  the  cases 
should  be  referred  for  physician  review. 

(2)  What  few,  if  any,  services  may  have  an  adverse  effect  on  outcome,  are 
sometimes  provided,  and  if  provided,  would  require  physician  review?  For  pur- 
poses of  screening  the  benchmark  to  be  used  (0%)  is  that  if  these  services  are 
provided,  the  case  should  be  referred  for  physician  review. 

There  should  be  no  more  than  five  items  under  this  element  in  response  to 
questions  1  and  2.  Indicate  to  the  right  of  each  entry  whether  it  is  0%  or  100% 
for  review  purposes. 

Since  these  criteria  sets  will  not  be  used  in  the  claims  review  process,  there  is 
no  need  to  list  all  the  services  under  this  element  that  are  "consistently  with"  the 
diagnosis.  When  this  element  is  used  retrospectively,  standards  will  have  to  be 
established  at  the  local  level  to  determine  whether  the  observed  frequency  is 
within  the  range  of  acceptable  variation. 

Routine  hospital  services  that  are  provided  to  all  patients  (eg.  CBC,  urinanaly- 
sis,  etc.)  should  not  be  included  here.  Conformance  to  these  routines  can  be 
investigated  through  special  studies. 

V.  Discharge  Status  (no  more  than  5  entries) 

What  are  the  few  key  indicators  that  are  easily  retrievable  from  the  record  and 
indicate  that  the  patient  has  received  maximum  benefits  from  hospitalization? 
What  are  the  goals  to  be  reached  during  hospitalization? 

VI.  Complications 

A.  Primary  disease  and  treatment-specific  complications  (no  more  than  5) : 
■  What  are  the  primary  disease  and  treatment-specific  complications  of  the 
diagnosis  being  reviewed  that  are  potentially  preventable,  occur  reasonable 
frequently,  and  have  a  significant  effect  on  morbidity  and  mortality?  If  possible, 
provide  more  explicit  definitions  for  assisting  in  data  retrieval.  (Note  double 


290 


asterisks  in  examples  in  Attachments  3  and  4)  for  more  detailed  explanation  of 
the  need  for  more  explicit  definitions. 

B.  Non-Specific  Indicators  (no  more  than  5) : 

What  are  the  key  indicators  or  clues,  not  associated  directly  with  the  condition 
or  its  treatment,  that  problems  or  complications  listed  in  VI  A  have  occurred 
during  the  hospitalization  that  were  either  not  recognized  or  recorded? 

Attachment  3 
bacterial  pneumonia 

I.  Justification  for  Admission 

A.  Respiratory  distress. 

B.  Failure  to  respond  to  ambulatory  Rx. 

C.  Septicemia 

II.  Length  of  Stay 

A.  Initial  length  of  stay  assignment  for  primary  diagnosis  or  problem  (nu- 
merical determinations  to  be  established  locally  based  on  statistical  norms) . 

B.  Extended  length  of  stay  assignment  (numerical  determinations  to  be  estab- 
lished based  on  the  patient's  condition  at  the  end  of  the  initial  length  of  stay  period). 

1.  Reasons  for  extending  the  initial  length  of  stay. 

a.  Atelectasis 

b.  Empyema 

c.  Pleural  effusion 

d.  Persistent  high  fever  (possible  presence  of  septicemia,  lung  abscess, 
or  continued  pneumonia). 

III.  Validation  of : 

A.  Diagnosis  (both  required) ; 

1.  Positive  chest  x-ray  reads  infiltrate  or  peneumonia. 

2.  Positive  gram  stain  and  positive  sputum  culture  obtained  within  24 
hours  of  admission. 

1  B.  Reasons  for  Admission: 

1.  Respiration  rate  greater  than  30  resp/min,  cyanosis  (Respiratory  distress) 

2.  Antibiotic  Rx  within  1  week  of  admission,  fever  over  102°F  for  3  days,  or  no 
improvement  in  symptoms.  (Failure  to  respond  to  ambulatory  Rx) 

3.  Positive  blood  culture  and  fever  greater  than  102°F  in  PM  or  WBC  more 
than  10,000/cu  mm  or  "shock"  recorded  on  chart  (Septicemia). 

IV.  Critical  Diagnostic  and  Therapeutic  Services 

Screening  benchmark 
(percent) 

A.  Sputum  cytology  if  any  localized  infiltrate  fails  to  clear  or  repeat  x-ray  _  100 

B.  Bronchoscopy  in  the  presence  of  localized  or  central  clearing   0 

C.  Therapeutic  thoracentesis  without  respiratory  distress   0 

V.  Discharge  Status 

A.  Alive. 

B.  Resolution  of  reason  for  admission. 

C.  Clear  x-ray  or  improved  central  density  on  x-ray, 

VI.  Complications 

2  A.  Primary  disease  and  treatment-specific  complications: 

1.  Pleural  effusion. 

2.  Empyema. 

3.  .Lung  Abscess. 

4.  Atelectasis. 

5.  Septicemia. 

B.  Non-specific  Indicators: 

1.  Length  of  stay  greater  than  10  days. 

1.  Length  of  stay  greater  than  10  days. 

2.  Thoracic  surgery  consultation. 

i  The  evidence  listed  under  this  element  (III  B)  to  be  used  for  screening  to  validate  the 
reasons  for  admission  are  intended  only  as  examples  to  show  the  level  of  specificity  desired 
and  may  not  reflect  medical  consensus.  The  listing  of  appropriate  evidence  requires  the 
expertise  of  the  medical  specialty  societies. 

a  In  some  cases,  a  chart  may  not  use  the  specific  terminology  listed  under  this  element. 
Therefore,  in  order  to  allow  better  identification  of  each  complication  listed  under  this 
element,  if  possible,  an  attempt  should  be  made  to  provide  more  explicit  evidence  along 
side  each  complication.  This  requires  the  expertise  of  the  medical  specialty  societies. 
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Example 
appendicitis 

I.  Justification  for  Admission 
A.  Suspicion  of  appendicitis 

II.  Length  of  Stay 

A.  Initial  length  of  stay  assignment  for  primary  diagnosis  or  problem  (numerical 
determinations  to  established  locally  based  on  statistical  norms) . 

B.  Extended  length  of  stay  assignment  (numerical  determinations  to  be 
established  based  on  the  individual  patient's  condition  at  the  end  of  the  initial 
length  of  sta}^  period). 

1.  Reasons  for  extending  the  initial  length  of  stay: 

a.  Bower  obstruction. 

b.  Generalyzed  peritonitis. 

c.  Intraperitoneal  abscess. 

d.  Persistent  high  fever  (possible  presence  of  septicemia,  pneumonia  or 
urinary  tract  infection) . 

e.  Wound  infection. 

III.  Validation  of: 

A.  Diagnosis: 

1.  Positive  tissue  report  (acute  appendicitis;  early  acute  appendicitis; 
gangrenous,  perforated,  ruptured  or  suppurative  appendix). 

B.  Reasons  for  Admission: 

No  entry  necessary. 

IV.  Critical  Diagnostic  and  Therapeutic  Services 

Screening  benchmark 
(percent) 

A.  White  blood  count  on  admission   100 

B.  I  V  fluids  if  bower  obstruction   100 

C.  Operated  on  with  8  hours  if  gangrenous  or  perforated  appendix   100 

Discharge  status : 

A.  Afebrile. 

B.  Full  diet. 

C.  Ambulating. 

D.  Alive. 

VI.  Complications 

3  A.  Primary  disease  and  treatment-specific  complications: 

1.  Bowel  obstruction. 

2.  Generalized  peritonitis. 

3.  Intraperitoneal  abscess. 

4.  Septicemia. 

5.  Wound  infection. 

B.  Non-specific  inicators: 

1.  Post-operative  length  of  stay  greater  than  5  days. 

2.  Antibotics. 

3.  Second  operation. 

4.  Blood  transfusion. 

Example  I 

LEVEL  OF  CARE  CRITERIA  FOR  HOSPITAL  CARE 

A.  General 

1.  The  patient  requires  daily  care  and  services  by  a  physician  and  the  full-time 
availability  of  physician  services. 

2.  The  patient  requires  ancillarj-  services  and  the  broad  spectrum  of  additional 
professional  techniques  that  can  most  safely  and  adequately  performed  only 
in  a  hospital. 

3.  The  patient  requires  the  full-time  availability  of  skilled  nursing  services 
to  provide  observation  and  evaluation  of  the  patients  unstable  condition. 

4.  The  patient  requires  frequent  surveillance,  monitoring  and  treatment 
procedures  by  professional  nursing  personnel. 


3  In  some  cases,  a  chart  may  not  use  the  specific  terminology  lister!  under  their  element. 
Therefore,  in  order  to  allow  better  identification  of  each  complication  listed  under  this 
element,  if  possible,  an  attempt  should  be  made  to  provide  more  explicit  evidence  along  side 
each  complication.  This  requires  the  expertise  of  the  medical  specialty  societies. 
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B.  Diagnostic  Services 

1.  The  patient  requires  complex  diagnostic  services,  and  procedures  (e.g.,. 
bone  marrow  studies,  brain  scan,  radiotherapy). 

C.  Therapeutic  Services 

1.  The  patient  requires  frequent  treatment  procedures  such  as  suctioning  or 
inhalation  therapy. 

2.  The  patient  requires  frequent  monitoring  of  vital  signs,  neurological  status, 
or  fluid  balance. 

PRELIMINARY  GUIDELINES  FOR  SELECTING  NORMS 

Regulations  specify  that  a  review  committee  must  use  norms,  where  available, 
which  are  applicable  to  their  region,  for  determining  the  date  of  extended  stay 
review  for  each  patient  at  the  time  of  admission.  Several  sources  have  compiled 
statistical  tables  of  length  of  stay  norms  for  various  age  groups  and  diagnostic 
categories.  In  addition  to  the  acceptable  sources  named  below,  hospitals  may  elect 
to  contact  other  organizations,  PSROs,  medical  societies,  intermediaries  or  State 
Medicaid  agencies  regarding  the  availability  of  PSRO  area-wide,  State-wide,  or 
other  regional  norms.  If  norms  selected  are  more  than  two  years  old  references 
should  be  made  to  current  norms  and  appropriate  adjustments  made. 

1.  California  Health  Data  Corporation  (CHDC)  Sacramento,  Calif. 

2.  Commission  on  Professional  and  Hospital  Activities  (CPHA),  1968  Green 
Road,  Ann  Arbor,  Mich.  (Publisher  of  CPHA  List  A:  Hospital  Diagnosis  Groups 
and  CHPA  List  B:  Hospital  Operation  Groups). 

3.  Health  Resources  Administration,  National  Center  for  Health  Statistics, 
5600  Fishers  Lane,  Rockville,  Md.  (Publication  No.  HRA  75-1767). 

4.  Hospital  Utilization  Project  (HUP),  400  Penn  Center  Boulevard,  Pittsburgh, 
Pa, 

5.  U.S.  Department  of  Health,  Education,  and  Welfare,  Social  Security  Admin- 
istration, Office  of  Research  and  Statistics,  Washington,  D.C.  (Medicare:  Length 
of  Stay  by  Diagnosis,  1969,  DHEW  Publication  No.  SSA  74-11704). 

Questions  on  Cost  Limitation  Regulation 

Q.  1.  According  to  the  American  Hospital  Association,  under  the  new  cost  limit 
regulation,  some  753  hospitals  will  experience  some  reduction  in  reimbursement 
(as  compared  with  what  they  would  receive  in  the  absence  of  any  such  limits). 
How  do  you  square  this  with  the  expectation  expressed  in  the  committee  reports 
that  these  provisions  "will  apply  to  a  relatively  quite  small  number  of  institutions"? 

A.  1.  The  committee  reports  express  recognition  "that  the  initial  ceilings  im- 
posed will  of  necessity  be  imprecise  in  defining  the  actual  cost  of  efficiently  de- 
livering needed  health  care.  And  the  (your)  committee  recognizes  that  "these 
provisions  will  apply  to  a  relatively  small  number  of  institutions". 

We  purposely  set  the  initial  (July  1,  1974)  limits  at  a  very  high  level — the  90th 
percentile  of  routine  costs  experienced  by  the  comparison  group  plus  an  add-on 
of  10  percent  of  the  median  for  each  group.  Under  the  initial  cost  limits  we  esti- 
mated that  approximately  300  hospitals,  or  4.5  percent  of  the  total  hospitals  for 
which  we  received  data  from  fiscal  intermediaries,  potentially  have  inpatient 
general  routine  costs  in  excess  of  the  limit.  These  estimates  are  imprecise  and  do 
not  take  account  of  exceptions,  exemptions,  or  the  actions  which  can  be  taken  by 
hospital  management  to  reduce  costs. 

In  developing  the  new  cost  limits,  we  refined  the  classification  system  for 
grouping  hospitals.  Because  the  change  results  in  more  equitable  economic  group- 
ings which  allow  better  cost  comparisons  between  hospitals,  we  reduced  the 
percentile  to  be  used  to  set  limits  from  the  90th  to  the  80th.  Under  the  revised 
classification  and  reduced  percentile,  we  project  that  approximately  743  hospital- 
(11  %)  potentially  will  have  costs  in  excess  of  the  limits,  and  many  of  those  affected, 
will  be  only  slightly  over  the  limit.  These  estimates  are  subject  to  the  same  limita- 
tions and  error  as  those  we  developed  for  the  90th  percentile  limits. 

Q.  2.  To  classify  hospitals  that  are  outside  of  metropolitan  areas,  you  have 
used  State  per  capita  income.  Is  this  fair  to  hospitals  that  are  near  each  other 
but  separated  by  a  State  line?  Their  circumstances  may  be  quite  similar,  but 
their  cost  limits  may  be  quite  different,  depending  on  the  per  capita  income  of  the 
State  in  which  each  is  located. 

A.  2.  We  recognize  that  there  are  income  differences  between  counties  of  a. 
State  and  also  that  certain  borderline  counties  may  be  similar  in  economic  charac- 
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teristics  to  adjoining  counties  in  another  State.  However,  individual  counties 
generally  are  not  of  sufficient  size  to  be  considerd  as  an  economic  unit.  What  is 
required  is  the  grouping  of  counties  which  have  similar  economic  characteristics. 
We  were  able  to  utilize  the  SMSA  definition  because  it  has  been  extensively 
developed.  No  parallel  concept  has  yet  been  worked  out  for  rural  areas.  We  are 
engaged  in  such  an  economic  analysis  at  the  present  time.  When  the  analysis  is 
completed,  we  will  determine  if  it  is  feasible  to  use  finer  breakdowns  that  State 
per  capita  income  in  grouping  nonurban  areas. 

Q.  3.  The  legislation  that  authorized  setting  costs  limits  made  provision  for 
hospitals  to  charge  Medicare  beneficiaries  for  the  costs  of  services  in  excess  of  or 
more  expensive  than  those  determined  to  be  necessary  in  efficient  delivery  of 
needed  health  services.  Have  any  hospitals  indicated  that  they  wished  to  impose 
such  extra  charges  on  Medicare  beneficiaries?  Do  you  expect  that  in  the  future 
hospitals  will  be  charging  beneficiaries  extra  amounts  to  recover  costs  that  Medicare 
will  not  pay  because  of  these  cost  limit  regulations? 

A.  3.  To  date,  we  know  of  no  such  charges  being  made  to  beneficiaries.  We  have 
no  reason  to  believe  that  this  pattern  will  change  significantly  in  the  future. 

Q.  4-  You  have  relied  on  per  capita  income  in  a  geographic  area  as  a  basis  for 
classifying  hospitals.  Why  is  this  a  better  measure  than  wage  rates? 

A.  4.  Since  establishing  the  initial  classification  system,  we  have  been  seeking 
refinements  that  might  be  incorporated  into  the  syslem.  Considerable  study  and 
consultations  with  knowledgeable  persons  have  taken  place,  especially  with  respect 
to  refining  input  cost  elements.  It  was  the  view  of  the  majority  of  those  consulted 
that  the  classification  system  should  recognize  that  certain  Standard  Metropolitan 
Statistical  Areas  within  a  State  may  have  income  and  wage  levels  and  related 
characteristics  which  are  significantly  different  from  other  SMSA  areas  in  the 
State.  It  was  believed  by  some  that  wage  data  would  be  a  better  economic  classi- 
fier than  per  capita  income,  but  not  to  a  significant  degree.  In  large  part,  this  is 
because  wages  are  a  large  factor  in  per  capita  income  and  they  correlate  closely. 
A  larger  problem  in  using  wage  or  percent  income  is  reliability  of  data. 

Prior  to  publishing  the  revised  classification  system,  we  tested  available  wage 
data.  We  found  such  data  produced  rankings  which  were  at  variance  with  our 
knowledge  of  hospital  cost  distributions.  We  decided  to  study  this  issue  further 
before  making  a  change. 

In  regard  to  the  efficiency  of  a  per  capita  income  classifier,  we  conducted  a 
study  of  the  median  value  of  costs  for  each  classification  group  which  indicated 
that  for  each  bed  size  group  there  is  a  high  correlation  between  actual  hospital 
routine  costs  as  reported  by  fiscal  intermediaries  and  per  capita  income.  This  leads 
us  to  believe  that  we  have  selected  a  classification  element  which  does,  in  fact, 
group  hospitals  in  a  manner  reflective  of  input  costs. 

Q.  6.  Isn't  there  some  variation  in  economic  conditions  among  counties  within  a 
State?  Why  didn't  you  use  the  county  instead  of  the  State  as  a  basis  for  classifying 
hospitals  that  are  outside  metropolitan  areas? 

A.  5.  As  we  mentioned,  individual  counties  are  not  of  sufficient  size  to  be  con- 
sidered as  an  economic  unit.  To  illustrate  clearly  why  counties  are  too  small  a 
classification  unit,  New  York  City  has  5  counties  and  several  other  counties  in  the 
SMSA.  Use  of  a  county  index  would  result  in  an  artificial  separation  of  what  we 
believe  is  unquestionably  one  economic  unit. 

Q.  6.  I  understand  that  it  takes  a  while  before  the  final  Medicare  reimburse- 
ment amount  to  a  hospital  is  settled.  What  cost  data  do  you  start  out  with  when 
you  begin  to  rank  hospitals  by  the  amount  of  their  routine  service  costs?  If  you 
have  to  rely  on  interim,  rather  than  final,  cost  figures,  doesn't  this  lead  to  inac- 
curacies in  the  cost  limit  system? 

A.  6.  Use  of  final  cost  reports  would  mean  that  we  would  always  have  to  use  old 
data.  Interim  rates  are  designed  to  approximate  current  cost.  Moreover,  interim 
rates  use  as  their  foundation  costs  as  reported  on  the  last  cost  report  and  are  thus 
the  most  accurate  and  current  data  available  for  setting  prospective  rates  in  a 
timety  manner. 

Q.  7.  The  Congressional  committee  reports  on  the  legislation  authorizing  the 
setting  of  cost  limits  recognized  how  difficult  it  might  be  to  set  these  limits  in  a 
fair  way.  They  therefore  suggested  starting  slowly  by  applying  the  limits  initially 
only  to  selected  items  of  cost  such  as  food  service,  housekeeping  costs,  hospital 
laundrjr,  and  so  forth.  Why  did  you  decide  instead  to  apply  the  limits  to  ail  routine 
service  costs? 

A.  7.  We  believe  application  of  cost  limits  to  general  inpatient  routine  costs  is 
consistent  with  this  intent.  Routine  costs,  as  defined  by  Medicare  regulations,  are 
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basically  the  costs  of  room,  board  and  nursing  services  and  exclude  any  costs 
associated  With  ancillary  services  and  special  care  units  such  as  intensive  care  or 
coronary  care.  Thus,  routine  costs  should  be  similar  from  hospital  to  hospital  of 
similar  size  and  in  similar  economic  environment.  While  an  argument  may  be  made 
that  the  intensity  of  nursing  service  may  vary  with  the  illness  of  the  patient,  pa- 
tients requiring  intensive  nursing  care  are  usually  placed  in  special  care  units, 
which  are  excluded  from  the  limits.  Thus,  we  believe  that  the  nursing  care  furnish- 
ed as  a  part  of  routine  care  is  basically  similar  from  hospital  to  hospital. 

Another  factor  strongly  supporting  the  use  of  routine  cost  was  that  because  it 
was  of  critical  importance  to  the  program  to  separate  routine  from  ancillary  costs, 
the  cost  reports  and  related  data  have  been  in  use  since  1966  and  thus  the  data  and 
definitions  are  reliable. 

Q.  8.  On  page  13  of  your  prepared  testimony,  you  indicate  that  the  FY  1976 
budget  saving  for  the  ccst  limit  provision  is  $60  million.  Our  staff  has  been  told  by 
the  Office  of  the  Actuary  that  the  saving  resulting  from  the  new  cost  limit  regula- 
tion is  about  $20  million.  It  appears,  then,  that  $40  million  would  have  been  saved 
.  even  without  the  revised  regulation.  The  controversial  revision  itself  saves  only 
an  additional  $20  million.  Is  that  correct? 

A.  S.  We  consulted  further  with  the  Office  of  the  Actuary  and  determined  that 
the  estimate  of  $60  million  in  the  FY  1976  budget  represents  actual  cash  savings 
in  FY  1976.  The  low  estimate  of  $20  million  of  additional  savings  from  the  80th 
percentile  limits  results  from  the  fact  that  only  approximately  30  percent  of  all 
hospitals  would  be  under  the  lowered  limits  for  all  of  FY  1976.  It  is  actually  not 
until  FY  1977  that  all  hospitals  will  have  the  lower  limits  for  a  full  fiscal  year.  In 
estimating  additional  savings,  the  Office  of  the  Actuary  believes  that  it  would  be 
better  to  say  that  the  reduction  to  the  80th  percentile  would  result  in  savings 
60%  higher  than  the  90th  percentile  when  all  hospitals  are  subject  to  such  limits 
for  an  entire  fiscal  year. 

Q.  9.  \o\iv  prepared  testimony  refers  to  an  exception  process  for  hospitals  who 
believe  the  cost  limit  methodology  treats  them  unfairly.  But  at  the  hearing,  the 
Association  of  American  Medical  Colleges  pointed  out  that  there  are  no  pub- 
lished procedures  for  hospitals  to  use  in  requesting  exceptions  and  no  published 
criteria  that  specif}'  the  grounds  on  which  exceptions  will  be  made.  In  view  of 
this,  the  question  arises  whether  there  is  really  a  meaningful  exception  process 
available  to  hospitals.  Please  comment. 

A.  9.  SSA  Intermediary  Letter  74-22  (also  see  CCH  Medicare-Medicaid  Guide 
27,044),  indicates  that  the  intermedial  is  authorized  to  make  prospective  deter- 
minations on  provider  requests  for  exceptions  to  the  cost  limits  and  describes 
approved  procedures.  Regulations  20  CFR  405.460(f)  describe  the  basis  for 
requesting  an  exception  and  what  proofs  are  required.  Thirteen  hospitals,  including 
several  small  hospitals  of  under  150  beds,  have  submitted  documented  exception 
requests. 

In  the  area  of  education  programs  we  have  developed  an  accounting  procedure 
for  calculating  the  atvpical  costs  of  intern  and  resident  programs  by  the  inter- 
mediaries. We  are  in  the  proce-s  of  issuing  instructions  on  this  method.  Also,  we 
have  granted  exceptions  for  educational  costs  in  at  least  seven  cases.  We  have 
completed  the  development  of  a  similar  method  for  nursing  education  costs  and  are 
considering  additional  areas  of  routine  cost  to  which  such  a  methodology  can  be 
applied.  Because  we  have  had  so  few  exception  requests,  it  has  been  difficult  for 
us  to  decide  to  what  extent  and  on  what  issue  of  cost  detailed  instructions  are 
needed. 

Questions  ox  Nursing  Differential  Regulation 

Q.l.  An  essential  part  of  your  argument  on  the  nursing  differential  is  that 
special  care  units  have  increased  significantly.  I  have  been  told  that  the  data  on 
the  number  of  suGh  units  is  pretty  sketchy,  and  that  data  on  the  number  of  beds 
in  such  units  is  even  more  fragmentary.  Would  you  please  explain  in  some  detail 
how  you  arrived  at  your  estimates  on  the  growth  of  special  care  units  and  beds? 

A.  The  preamble  to  the  regulations  terminating  the  nursing  differential,  which 
were  published  in  the  Federal  Register  on  May  23,  1975,  states  that  the  number  of 
special  care  beds  increased  by  about  40  percent  from  1969  to  1973.  AHA  statistics 
showed  32,023  special  care  beds  in  1973  and  2S,9o4  special  care  beds  in  1972. 
Prior  data  was  not  available  from  the  AHA.  The  National  Center  for  Health 
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Statistics,  DHEW,  had  data  indicating  26,  262  special  care  beds  in  1971,  The 
following  statistics  relate  to  the  growth  of  special  care  units: 

,,  Number  of  hospitals 

Year:  ,  toith'SCU's 

1968  _   2,  643 

1969  1   2,742 

1970  ____  3,  068 

1971  3,  275 

1972____  3,  518 

1973__  3,  831 

Since  the  growth  of  beds  in  the  years  1971  to  1973  according  to  statistics  shown 
increased  at  approximately  the  same  percentage  as  the  growth  in  the  number 
of  hospitals  having  special  care  units,  the  increase  in  the  number  of  beds  was 
projected  on  the  same  basis. 

Q.  2.  I  agree  that  in  these  times  of  rising  costs  and  budget  constraints  Medicare 
should  take  special  care  to  see  to  it  that  its  reimbursement  is  no  higher  than  is 
justifiable.  Do  you  feel  that  the  existence  of  the  8^-percent  nursing  differential 
has  in  recent  years  resulted  in  overpayments  by  Medicare  to  hospitals?  If  so,  can 
yrfti  estimate  the  size  of  the  overpayment? 

A.  It  has  been  estimated  that  the  nursing  differential  payments  have  been 
roughly  $100,000,000  a  year.  However,  until  the  decision  was  made  to  terminate 
the  differential,  there  were  not,  and,  of  course,  there  cannot  be,  any  overpay- 
ments— overpayments  meaning  unauthorized  payments.  If  by  "overpayments" 
you  mean  payments  in  excess  of  what  should  have  been  justifiably  made  in  light 
of  the  recent  changes  in  the  reimbursement  system  in  hospitals  and  the  methods 
by  which  health  care  is  delivered  in  hospitals,  then  there  have  been  "overpay- 
ments," as  explained  in  the  answer  to  question  4.  We  have  no  estimates  of  the 
size  of  such  "overpayments." 

Q.  3.  At  the  time  the  nursing  differential  was  put  into  effect,  HE  W  promised 
that  further  studies  would  be  conducted  to  determine  whether  the  8%-percent 
differential  rate  should  be  modified.  Why  have  such  studies  not  been  conducted? 

A.  It  had  always  been  our  intent  to  begin  a  study  when  conditions  had  so 
changed  that  it  seemed  necessary  to  increase  or  decrease  the  8]>2-percent  factor.  ■ 
In  the  last  several  years,  conditions  have  changed,  but  to  such  an  extent  as  to 
make  the  differential  inappropriate  as  a  reimbursement  concept.  (See  also  answer 
to  question  4.) 

Q.  4-  How  do  you  know  that  application  of  the  nursing  differential  does  not 
continue  to  be  appropriate  for  the  aged  beneficiaries  who  are  still  cared  for  outside 
these  special  care  units  (in  routine  nursing  areas)?  Do  you  have  studies  showing 
that  nursing  care  of  these  aged  patients  is  no  more  costly  than  care  of  j^ounger 
patients? 

A.  The  8)_  percent  nursing  differential  was  implemented  in  1969  because  there 
was  a  general  feeling  that  the  Medicare  reimbursement  formula  at  that  time  did  not 
adequately  cover  the  costs  of  all  hospital  services  furnished  to  Medicare  bene-  j 
ficiaries. 

The  original  study,  conducted  in  1966,  on  which  the  establishment  of  the 
nursing  differential  was  based,  did  not  incontrovertibly  demonstrate  the  ad- 
ditional routine  nursing  time  required  to  care  for  aged  patients  in  all  hospitals. 
For  example,  in  this  study,  some  hospitals  actually  furnished  more  routine  nursing 
care  to  younger  patients.  Moreover,  the  actual  cost  implications  of  additional 
routine  nursing  time  for  aged  patients  has  not  been  clearly  demonstrated.  Also, 
the  nursing  differential  was  an  imprecise  reimbursement  mechanism,  applied 
across  the  board  to  all  hospitals  regardless  of  whether  or  not  more  nursing  care 
was  actually  furnished  to  aged  patients  in  a  particular  hospital. 

Since  1969  we  have  determined  that  changes  in  the  Medicare  law,  changes  in 
the  way  services  are  furnished,  and  changes  in  the  way  in  which  Medicare  reim- 
burses for  routine  services  have  occurred  which  make  the  concept  of  a  cost  dif- 
ferential for  routine  nursing  services  inappropriate.  Specifically,  Public  Law 
92-603  has  extended  Medicare  coverage  to  a  significant  number  of  disabled 
individuals  under  age  65  and  those  with  end-stage  renal  disease.  As  this  segment 
of  the  Medicare  program  increases  in  size,  and  the  Medicare  population  becomes 
similar  to  the  population  as  a  whole  with  regard  to  their  requirements  for  skilled 
nursing,  the  differential  can  no  longer  be  justified.  Moreover,  since  1969  there  has 
been  a  marked  increase  in  the  number  of  special  care  beds  (intensive  care,  coronary 


296 


care,  etc.) ,  the  higher  costs  of  which  are  already  reflected  in  Medicare  reimburse- 
ment. These  units  provide  more  intensive  care  than  that  found  in  general  routine 
care  areas,  and  there  has  been  a  substantial  shift  of  the  seriously  ill  to  these 
special  care  units,  which  largely  substitute  for  the  special  services  that  previously 
were  given  in  standard  wards.  Furthermore,  effective  January  1,  1972,  the  cost 
reimbursement  formula  was  modified  to  exclude  special  care  units  from  the 
calculation  of  the  nursing  differential.  A  separate  cost  finding  was  permitted  for 
these  units  to  more  directly  reflect  the  costs  of  special  care  units,  which  are 
substantially  higher  than  costs  in  general  care  units.  In  effect,  Medicare  now 
pays  a  premium  price  for  care  rendered  beneficiaries  in  special  care  units.  This 
premium  price  was  not  paid  when  the  nursing  differential  originally  became 
effective.  These  changes  have  so  seriously  undermined  the  concept  of  a  nursing 
cost  differential  for  aged  patients  that  such  a  differential  is  no  longer  appropriate 
even  if  it  were  appropriate  in  1969.  Therefore,  it  was  felt  that  studies  to  review 
the  appropriateness  of  the  amount  of  the  differential  factor  was  unnecessary. 

Q.  5.  You  have  given  as  one  reason  for  termination  of  the  nursing  differential 
the  increased  number  and  proportion  of  Medicare  beneficiaries  who  are  below 
age  65.  The  nursing  salary  cost  differential  has  never  been  applicable  to  these 
Medicare  patients,  and  it  might  even  be  argued  that,  like  the  aged,  severely 
disabled  beneficiaries  and  end-stage  renal  disease  patients  require  unusually 
costly  nursing  care.  Why,  then,  is  the  growth  in  the  under-65  Medicare  popula- 
tion an  argument  for  elimination  of  the  differential? 

A.  Your  understanding  of  the  calculation  of  the  differential  is  correct — it  does 
not  apply  to  Medicare  patients  under  age  65.  However,  the  8%  percent  nursing 
differential  was  designed  to  take  into  account  in  the  reimbursement  formula  the 
belief  that  patients  over  age  65  required  more  nursing  care  than  the  average 
patient.  This  means  there  was  a  higher  level  of  reimbursement  of  routine  nursing 
costs  for  Medicare  aged  patients  than  would  be  the  case  if  reimbursement  was 
based  on  an  average  of  all  patients  (Medicare  over  and  under  65  and  all  other 
parties).  The  differential  is  calculated  using  a  rather  complex  formula  but  the 
concept  is  a  simple  one.  If  a  hospital's  patient  load  was  made  up  of  50  percent 
aged  patients  and  50  percent  nonaged,  i.e.,  under  65,  and  if  the  nursing  differential 
was  not  applied,  the  Medicare  reimbursement  would  be  50  percent  of  the  total 
routine  nursing  cost.  However,  if  you  assume  that  the  50  percent  of  the  patient 
population  made  up  of  people  over  age  65  used  more  than  50  percent  of  the  nurs- 
ing services,  and  the  patient  population  under  age  65  used  something  less  than 
50  percent  of  the  nursing  services,  you  would  have  to  account  for  that  fact  in 
reimbursement  and  that  is  what  the  8H  percent  differential  does.  It  distributes 
more  of  the  nursing  costs  to  the  over  age  65  population  than  would  be  called  for 
based  on  their  representation  in  the  patient  population,  and  consequently  the 
costs  attributable  to  those  under  65  is  less  than  could  be  called  for  based  on  their 
representation  in  the  patient  population.  This  holds  true  for  Medicare  patients 
under  65.  When  the  nursing  differential  is  in  effect,  the  Medicare  reimbursement 
to  a  hospital  for  its  under  age  65  beneficiaries  is  less  than  it  would  be  if  it  were  on  a 
strict  proportionate  basis.  With  the  termination  of  the  nursing  differential,  we 
will  pay  average  per  diem  costs  for  the  over  65  population.  That  is  less  than  we  are 
paying  now  for  these  patients.  We  will  also  pay  average  per  diem  for  Medicare 
beneficiaries  under  age  65  and  that  will  be  more  than  we  are  paying  now  for  these 
patients.  As  of  January  1975,  approximately  8.5  percent  of  the  total  number  of 
Medicare  beneficiaries  were  below  age  65.  Also,  it  is  expected  that  this  percentage 
will  continue  to  increase.  As  this  segment  of  the  Medicare  program  increases  in 
size,  and  the  Medicare  population  becomes  similar  to  the  population  as  a  whole,  the 
less  appropriate  a  differential  factor  becomes,  and  the  more  appropriate  an  average 
per  diem  for  all  Medicare  beneficiaries  becomes. 

ECONOMIC  INDEX 

1.  Question.  The  ceiling  on  what  Medicare  will  pay  for  a  physician's  service 
in  a  particular  locality  is  determined  by  the  prevailing  charge  for  that  service. 
Will  the  application  of  the  economic  index  reduce  any  existing  prevailing  fee 
levels? 

Answer.  The  application  of  the  economic  index  will  probably  reduce  some 
existing  prevailing  charge  levels.  If,  for  instance,  a  fiscal  year  1975  prevailing 
charge  is  higher  than  the  maximum  allowable  prevailing  charge  (as  limited  by 
the  economic  index)  determined  for  the  same  service  in  the  same  locality  for 
fiscal  year  1976,  that  prevailing  charge  level  will  be  reduced  to  the  maximum 
allowable  prevailing  charge  level. 
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2.  Question.  The  concern  has  been  expressed  that  as  increases  in  the  prevailing 
charges  are  limited  by  the  new  regulation,  the  customary  charges  of  physicians 
will  soon  all  be  at  the  prevailing  fee  level.  This  means  in  some  localities  the  pre- 
vailing fee  would  become  a  fee  schedule.  Will  this  happen? 

Answer.  We  cannot  predict  with  certainty  whether  the  economic  index  will 
result  in  a  defacto  fee  schedule.  For  example,  if  physicians'  fees  for  services  rise 
at  a  slower  rate  than  the  economic  index,  no  such  fee  schedule  effect  will  be 
realized.  If,  however,  physicians'  fees  for  services  consistently  increase  at  a  faster 
rate  than  the  economic  index,  then  the  prevailing  charges  allowable  under  Medi- 
care will  tend  to  become  fee  schedules. 

3.  Question.  The  prevailing  fees  in  rural  communities  tend  to  lag  behind  pre- 
vailing fees  generally.  What  effect  will  the  proposed  regulations  have  on  increases 
in  prevailing  fees  in  rural  communities  compared  to  urban  communities? 

Answer.  The  national  index  being  used  does  not  directly  take  into  account  the 
varying  inflationary  effects  on  urban  and  rural  physicians'  costs  of  practice. 
For  example,  physicians  in  areas  where  prevailing  charges  are  lower  than  in  other 
localities  will  not  be  able  to  "catch  up"  with  physicians  in  the  higher  priced  areas, 
even  though  local  economic  circumstances  might  justify  this  in  specific  cases. 
However,  the  economic  index  will  be  applied  uniformly  to  all  physicians'  pre- 
vailing charges,  and  physicians  in  rural  localities  and  ph}*  sicians  in  other  localities 
will  be  allowed  the  same  maximum  rates  of  increase. 

4-  Question.  WThat  is  the  extent  of  the  technical  problems  raised  by  the  use  of 
calendar  year  1971  charge  data?  For  instance,  the  lack  of  data  on  new  physicians 
in  a  locality,  the  absence  of  specialty  profiles  for  1971,  and  the  use  of  new  pro- 
cedure code  terminology.  How  long  will  it  take  carriers  to  update  prevailing  fees 
for  fiscal  year  1976  in  view  of  the  new  technical  problems? 

Answer.  Lack  of  calendar  year  1971  charge  data  for  new  physicians  should  not 
be  a  problem  since  the  economic  index  limitation  applies  to  prevailing  charges 
only  (i.e.,  not  to  customary  charges).  Prevailing  charge  data  based  on  calendar 
year  1971  charges  made  by  physicians  then  in  practice  will  provide  an  adequate 
basis  for  implementing  the  index. 

The  Medicare  carriers  will  encounter  some  technical  problems  in  establishing 
the  appropriate  calendar  year  1971  data  base  (fiscal  year  1973  screens)  for  measur- 
ing subsequent  increases  in  prevailing  charges  where  there  have  been  (1)  changes 
in  the  locality  boundaries  used  for  Medicare  purposes;  (2)  changes  in  procedural 
terminology  and  coding;  and  (3)  changes  in  the  extent  and/or  manner  in  which  a 
carrier  establishes  separate  prevailing  charge  screens  for  physicians  in  different 
types  of  specialty  practice.  However,  detailed  instructions  have  been  issued  to 
the  carriers  for  dealing  with  these  problems.  It  is  expected  that  the  updating  of 
prevailing  charges  for  fiscal  year  1976  (that  is  scheduled  for  July)  will  not  be 
delayed  significantly,  except  perhaps  in  isolated  cases  where  unexpected  complica- 
tions or  more  complex  problems  arise. 

5.  Question.  Why  does  the  net  reduction  rate  (the  difference  between  the  actual 
charge  and  the  Medicare-determined  reasonable  charge)  for  una-ssigned  claims 
tend  to  be  higher  than  for  assigned  claims? 

Answer.  A  study 4  that  has  been  made  found  that  physicians  tend  to  refuse 
assignments  primarily  because  of  concerns  that  the  "Medicare  allowance  was 
likely  to  be  less  than  the  physician's  charge."  Also,  a  patient's  ability  to  pay  a 
higher  fee  than  Medicare's  reasonable  charge  was  found  to  be  an  incentive  for 
refusal  of  assignment.  In  other  words,  where  a  physician  believes  that  Medicare 
will  pay  most  of  his  fee,  he  is  more  likely  to  accept  assignment,  but  where  the 
physician  believes  his  fee  is  higher  than  Medicare's  "reasonable  charge,"  he  is 
less  likely  to  accept  assignment. 

6.  Question.  Carriers  are  required  to  update  prevailing  fees  and  customary 
charges  each  fiscal  year.  When  do  carriers  actually  update  their  prevailing  fee 
screens?  Give  a  range  and  where  the  bulk  of  the  updates  fall. 

Answer.  Carriers  normally  begin  work  on  updating  their  Medicare  fee  screens 
as  early  as  March  of  each  year.  With  some  exceptions,  they  complete  this  work 
and  implement  the  updated  screens  by  the  first  week  of  July.  In  1974,  all  but  three 
of  the  carriers  updated  their  screens  on  schedule.  The  three  carriers  that  did  no5 
do  so  completed  their  updates  by  August  31. 

7.  Question.  How  much  does  the  net  reduction  rate  (the  difference  between  the 
actual  charge  and  the  Medicare-determined  reasonable  charge)  vary  from  carrier 
to  carrier? 


4  Pages  21  and  22  of  A  Report  on  the  Results  of  the  Study  of  Methods  of  Reimbursement 
for  Physicians'  Services  Under  Medicare  by  the  Health  Insurance  Benefits  Advisory  Council, 
July  1973. 
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Answer.  See  the  attached  tables  from  the  December  19,  1974,  BHI  memorandum 
to  all  Part  B  carriers  transmitting  the  Quarterly  Report  on  SMI  Carrier  Reason- 
able Charge  and  Denial  Activity,  July-September  1974.  The  pertinent  tables  are 
market  in  red  pencil. 


Social  Security  Administration 

Office  of  Research  and  Statistics 

part  b  reasonable  charge  and  denial  activity"  report. — ■ 
july— september  1974 

Reasonable  charge  reductions 

Part  B  carriers  reduced  charges  on  10.4  million  claims  during  July-September 
1974,  a  drop  of  6.6  percent  from  the  all-time  high  of  the  previous  quarter,  but 
still  the  third  highest  number  of  claims  ever  reduced.  The  total  amount  of  reduc- 
tions ($166  million)  was  second  only  to  the  record  high  of  the  previous  quarter. 
The  net  effect  of  these  reductions  was  a  claim  reduction  rate  of  62.4  percent  and  a 
money  reduction  rate  of  14.3  percent,  both  also  second  only  to  the  corresponding 
rates  of  the  previous  quarter.  The  average  reduction  amount  per  approved  claim 
of  $9.93  was  also  second  to  that  of  April- June  1974. 

Charges  (after  reduction)  by  physicians  and  suppliers  rose  more  from  fiscal 
year  1973  to  fiscal  year  1974  than  they  did  from  fiscal  year  1972  to  fiscal  year 

1973.  This  occurred  in  spite  of  the  fact  that  both  the  claim  reduction  rate  and  the 
money  reduction  rate  also  increased  over  these  periods. 

Table  2  shows  that  the  patterns  noted  for  table  1  also  hold  for  assigned  SSA- 
1490's  and  unassigned  SSA-1490's  separately.  Also,  reductions  of  SSA-1554 
and  SSA-1556  claims  took  place  at  record  high  levels  during  July-September, 
although  the  claim  reduction  rate  is  still  far  below  that  for  SSA-1490's. 

Denial  activity 

Part  B  carriers  denied  in  full  or  in  part  2.6  million  claims  in  July-September 

1974,  an  increase  of  23.5  percent  over  the  same  quarter  of  last  year  (table  3). 
This  increase  was  due  mainly  to  the  rise  in  the  carriers'  claims  workload  since 
the  percentage  of  processed  claims  denied  in  the  quarter  was  only  14.7  percent,  the 
second  lowest  rate  since  July-September  1972.  The  $148  million  disallowed  in  the 
current  quarter  was  the  third  highest  total  ever  recorded  for  this  category  and 
represented  11.3  percent  of  total  billed  charges.  Both  the  percent  of  claims  proc- 
essed denied  and  the  percent  of  billed  charges  denied  appear  to  be  following  a 
seasonal  pattern  in  which  they  decline  from  January-March  to  April- June  and 
from  April- June  to  July-September,  after  which  they  begin  to  pick  up  again. 

Tables  4,  5,  and  6  show  carrier  data  for  July-September  1974  for  reasonable 
charge  determinations  and  denial  activity  in  a  form  similar  to  that  exhibited  in 
the  time  series  tables  1,  2,  and  3,  respectively. 

Division  of  Health  Insurance  Studies, 

Management  Statistics,  IHI-41-9, 

December  1974- 
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TABLE  1.— REASONABLE  CHARGE  DETERMINATION  DATA  BY  QUARTER,  JULY  1S73  TO  SEPTEMBER  1974  i 


Claims  paid  or  applied  to 
deductible 


Quarter 


Number  of 
claims 


Covered 
charges 


Claims  on  which  reasonable  charge  reductions  were  made 


Percent  of 
claims 
paid  or 

Number  of    applied  to 
claims  deductible 


Amount  of  reduction 


Average 
amount 
Percent  of  per 
Total     covered  approved 
amount     charges  claim 


1973: 

July-September         13,749,958  $903,043,183  7, 

October-December..  14,572,0G6  945,821,971  8, 

Calendaryearl973           57,899,741  3,746,191,743  32, 

1974: 

January-March          17,427,399  1,132,762,563  10, 

April-June.              17,117,154  1,158,172,989  11, 

Fiscal  year  1974..  .  62,866,517  4,139,800,706  33, 

July-September....          16,718,668  1,159,556,450  10, 


855, 197 

57.1 

$112, 373,895 

12. 4 

$8.17 

545, 089 

58.6 

116,176,848 

12.3 

7.97 

597, 479 

56.3 

456, 832, 238 

12.2 

7.89 

673, 136 

61.2 

146,  833,  820 

13.0 

8. 43 

162, 486 

65.2 

170, 395, 846 

14.7 

9.95 

235,908 

60.8 

545,  780, 409 

13.2 

8. 68 

429, 102 

62.4 

165, 982, 299 

14.3 

9. 93 

i  Data  for  Social  Security  Administration  excluded  for  all  quarters. 

Note:  Data  based  on  information  reported  by  carriers  monthly  on  Form  SSA-1565,  Carrier  Performance  Report,  and 
reflect  revisions  reported  by  carriers  as  well  as  adjustments  made  by  the  Office  of  Research  and  Statistics  on  the  basis  of 
information  from  the  reports  and  from  contacts  with  carriers. 

TABLE  4.— REASONABLE  CHARGE  DETERMINATION  DATA,  BY  CARRIER,  JULY-SEPTEMBER  1974 


Claims  on  which  reasonable  charge  reductions  were 
made 


Carrier 


Claims  paid  or  applied  to 
deductible 


Number  Total  covered 
of  claims  charges 


Percent 
of 

claims 
paid 
or 

applied 
to 

Number  deduc- 
of  claims  tible 


Amount  of  reduction 


Average 
Percent  amount 
Total  covered  per 
amount  charges  claim 


All  regions   16,718,668  $1,159,556,450   10,429,102      62.4  $165,982,299      14.3  $9.93 


Boston  region    1,298,375        72,287,690       758,765      58.4      10,244,189      14.2  7.89 


Connecticut-General    272,281        20,940,744       170,785      62.7       2,794,762      13.3  10.26 

Maine-Union  Mutual   87,340  4,474,702        46,635      53.4  528,177      11.8  6.05 

Massachusetts  B/S..  628,750        35,756,439       356,058      56.6       5,228,745      14.6  8.32 


New  Hampshire-Vermont 

B/S    146,855  5,257,177        93,950      64.0  709,775      13.5  4.83 


New  Hampshire    89,408  3,249,350        57,875      64.7  450,657      13.9  5.04 

Vermont.    57,447  2,007,827        35,074      62.8  259,118      12.9  4.51 


Rhode  Island  B/S   163,149  5,853,628        91,337      56.0  982,730      16.8  6.02" 


New  York  region.   2,593,634       193,989,949     1,638,031      63.2      35,710,706      18.4  13.77 


New  Jersey-Prudential   565,314  41,595,166  312,684  55.3  5,535,240  13.3  9.79 

New  York  B/S: 

Buffalo    95,766  8,226,489  68,805  71.3  1,554,746  18.9  16.23 

New  York..    1,393,513  109,705,547  926,595  66.5  23,346,836  21.3  16.75 

Rochester  2   68,008  4,411,417  43,577  64.1  606,549  13.7  8.92 

Group  Health    172,979  1,850,422  106,745  61.7  2,034,497  17.  2  11.76 

Metropolitan   218,071  13,864,366  148,395  68.0  2,089,713  15.1  S.  58 


Puerto  Rico  B/S   79,983  4,336,542        31,230      39.0  543,062      12.5  6.79 


Puerto  Rico    79,569  4,283,911         30,976      38.9  532,268      12.4  6.69 

Virgin  Islands   414  52,631  254      61.4  10,794      20.5  26.07 


See  footnotes  at  end  of  table. 
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TABLE  4.— REASONABLE  CHARGE  DETERMINATION  DATA,  BY  CARRIER,  JULY-SEPTEMBER  1974-Continued 


Claims  on  which  reasonable  charge  reductions  were 
made 


Percent 
of 

Claims  paid  or  applied  to  claims 

deductible  paid  Amount  of  reduction 

  or  

applied  Average 
to  Percent  amount 

Number      Total  covered       Number   deduc-         -    Total  covered  per 
Carrier  of  claims  charges      of  claims      tible  amount  charges  claim 


Philadelphia  region   1,433,209       100,766,140       733,441      51.2      12,436,984      12,  3  8.68 


Delaware  B/S*   37,890  2,428,796  23,  685  62.5  275,628  U.  3  7.27 

District  of  Columbia  B/S^   150,582  12,815,165  93,342  62.0  1,729,177  13.5  11.48 

Maryland  B/S   151,814  11,401,781  81,684  53.8  1,504,312  13.2  9.91 

Pennsylvania  B/S   812,015  56,526,802  374,063  46.1  6,753,767  11.9  8.32 

Virginia-Travelers   182,686  12,493,169  110,304  60.4  1,570,766  12.6  8.60 

West  Virginia-Nationwide   98,222  5,100,427  50,362  51.3  603,334  11.8  6.14 


Atlanta  region   2,382,556       170,693,565     1,490,532      62.6      23,299,636      13.6  9.78 


Alabama  B/S   247,593  14,553,745  152,819  61.7  1,716,940  11.8  6.93 

Florida  B/S   837,622  76,251.421  535,541  63.9  10,954,933  14.4  13.08 

Georgia-Prudential   294,354  17,182,267  188,036  63.9  2,185,542  12.7  7.42 

Kentucky-Metropolitan   166,469  10,572,145  105,140  63.2  1,429,000  13.5  8.58 

Mississippi-Travelers   212,244  10,194,298  120,968  57.0  1,422,496  14.0  6.70 

North  Carolina-Prudential   240,748  17,357,208  153,505  63.8  2,394,526  13.8  9.95 

South  Carolina  B/S   130,881  7,926,101  82,071  62.7  1,086,165  13.7  8.30 

Tennessee-Equitable   252,645  16,656,380  152,452  60.3  2,110,034  12.7  8.35 


Chicago  region   2,605,519       191,742,356     1,587,330      60.9      26,480,932      13.8  10.16 


Illinois  B/S   261,332  26,019.911  140,190  53.6  3,456,295  13.  3  13.23 

Cont.  Casualty   208,621  16,187,212  120,148  57.6  2,069,308  12.8  9.92 

Indiana  B/S   284,274  19,743,686  164,671  57.9  2,632,331  13.3  9.26 

Michigan  B/S   794,321  44,603,093  451,977  56.9  8,133.246  18.2  10.24 

Minnesota  B'S   111,002  6,743,710  69,161  62.3  757,208  11.2  6.82 

Travelers   165,291  16,817,820  113,636  68.7  1,770,739  10.5  10.71 

Ohio-Nationwide   465,494  39,952,231  302,193  64.9  5,030,744  12.6  10.81 

Wisconsin  B/S: 

Madison   224,355  15,744,713  163,142  72.7  1,791,233  11.4  7.98 

Milwaukee   90,829  5,929,980  62,212  68.5  839,828  14.2  9.25 


Dallas  region    1,585,117       108,132,108       977,100      61.6      13,864,570      12.8  8.75 


Arkansas  B/S   209,665  11,723,326  133,534  63.7  1,634,619  13.9  7.80 

Louisiana-Pan  American   168,072  12,171,323  100,303  59.7  1,519,198  12.5  9.04 

New  Mexico-Equitable   47,638  2,766,318  31,805  66.8  309,315  11.2  6.49 

Oklahoma-Aetna  i   150,318  12,542,673  73,763  49.1  1,510,399  12.0  10.  05 

SRS    66,423  2,888,352  37,040  55.8  421,323  14.6  6.34 

Texas  B'S   942,986  66,040,116  600,655  63.7  8,469,716  12.8  8.98 


Kansas  City  region   901,195         60,137,483       566,918      62.9       7,372,649      12.3  8.18 


Iowa  B'S   181,218  11,272,864  115,718  63.9  1,540,691  13.7  8.50 

Kansas  B'S   192,445  9,769,740  123,865  64.4  1,102,599  11.3  5.73 

Missouri  B/S   123,423  8,806,087  74,275  60.2  1,075,050  12.2  8.71 

General  American   315.867  22,993,138  197,312  62.5  2,820,575  12.3  8.93 

Nebraska-Mutual  of  Omaha. ...  88,242  7,295,654  55,748  62.3  833,734  11.4  9.45 


Denver  region.   396,727         24,013,537       270,199      68.1       3,248,583      13.5  8.19 


Colorado  B/S   202,240  10,549,224  131,376  65.0  1,411,783  13.4  6.98 

Montana  B/S   52,142  2,965,443  39,683  76.1  397,7%  13.4  7.63 

North  Dakota  B'S   50,154  3,288,106  35,245  70.3  375,190  11.4  7.48 

South  Dakota  B/S   33, 269  2, 634,  247  22, 902  68.  8  346,  960  13. 2  10. 43 

Utah  B/S   48, 071  3, 843, 486  33, 037  68. 7  599, 337  15. 6  12. 47 

Wyoming-Equitable   10,851  732,031  7,955  73.3  117,517  16.1  10.83 


See  footnotes  at  end  of  table. 


301 


TABLE  4. — REASONABLE  CHARGE  DETERMINATION  DATA,  BY  CARRIER,  JULY-SEPTEMBER  1974-Continued 

Claims  cn  which  reasonable  charge  reductions  were 
made 


Carrier 


Claims  paid  or  applied  to 
deductible 


Number 
of  claims 


Total  covered 
charges 


Percent 
of 

claims 
paid 
or 

applied 
to 

Number  deduc- 
of  claims  tible 


Amount  of  reduction 


Average 
Percent  amount 
Total  covered  per 
imount  charges  claim 


San  Francisco  region. 


2,403,559       169,556,733     1,669,170      69.4      23,649,569  13.9 


9.  84 


414,108      74.3       5,102,884      15.2  9.15 


Arizona-Aetna    137,070  12,250,202  66,048      48.2       1,382,006      11.3  10.08 

California  B/S    1,478,217  85,887,759  1,051,363      71.1      11,871,229      13.8  8.03 

Occidental..    692,536  65,298,958  504,263      72.8       9,756,049      14.9  14.09 

Hawaii-Aetna   65,736  3,350,795  34,032      51.8          384,813      11.5  5.85 

Nevada-Aetna  i    30,000  2,769,019  13,464      44.9          255,472       9.2  8.52 

Seattle  region    557,584  33,568,236 

Alaska-Aetna   4,204  415,422  2,118      50.4           55,285      13.3  13.15 

Idaho-Equitable    39,269  2,391,345  29,217      74.4          375,669      15.7  9.57 

Oregon-Aetna   155,503  11,018,343  81,475      52.4       1,211,433      11.0  7.79 

Washington  B/S   358, 608  19, 743, 126  30lT298      8475       3, 460, 497      17.5  9.65 

Chelan     13,226  539,921  11,985 

Clallam..   5,545  197,706  4,960 

Clark...    12,517  700,385  11,345 

Columbia    4,314  140,775  4,024 

Cowlitz     7,810  283,351  6,318 

Grays  Harbor....    4,489  181,106  3,837 

Jefferson   1,261  34,081  1,077 

King   95,788  7,245,636  76,465 

Kitsap    12,418  510,301  11,219 

Kittitas    2,351  73,628  2,074 

Lewis  i   5,137  178,369  4,560 

Pacific      1,208  36,355  1,055 

Pierce    33,611  1,737,131  29,681 

Skagit     6,437  479,965  6,031 

Snohomish    13,592  792,005  11,613 

Spokane   81,255  3,626,680  67,759 

Thurston   13,481  624,188  8,229 

Walla  Walla   8,106  402,217  7,055 

Whatcom   15,772  690,132  14,913 

Yakima     20,290  1,269,194  17,098 

RRB-Travelers   561,193  34,668,653  323,508      57.6       4,571,597      13.2  8.15 

Aetna   542,831  42,346,454  270,900      49.9       4,799,408      11.3  8.84 

Equitable    350,403  22,546,074  221,429      63.2       2,912,535      12.9  8.31 

Metropolitan   384,540  24,436,511  253,535      65.9       3,518,716      14.4  9.15 

Nationwide   563,716  45,052.658  352,555      62.5        5,634,078      12.5  9.99 

Prudential   1,100,416  76,134,641  654,225      59.5      10,115,308      13.3  9.19 

Travelers    560,221  39,505,287  344,908      61.6       4,764,001      12.1  8.50 


90.6 
89.4 
90.5 
93.3 
80.9 
85.5 
85.4 
79.8 
90.3 
88.2 
88.8 
87.3 
88.3 
93.7 
85.4 
83.4 
61.0 
87.0 
94.6 
84.3 


80,  232 
32,  656 
136,  839 

32,  624 
49,  373 

33,  493 
6,070 

1,366.095 
73,637 
11,317 
35,  309 
7,252 
247,020 
94, 942 
147,  445 
6C9,  536 
67,  684 
73.  809 
137,954 
217,210 


14.9 
16.5 
19.5 
23.2 
17.4 
18.5 
17.8 
18.9 
14.4 
15.4 
19.8 
19.9 
14.2 
19.8 
18.6 
16.8 
10.8 
18.4 
20.0 
17.1 


6.07 
5.89 

10.93 
7.56 
6.  32 
7.46 
4.81 

14. 26 
5.93 
4.81 
6.87 
6.  CO 
7.35 

14.75 

10.85 
7.50 
5. 02 
9.11 
8.  75 

10.71 


1  Excludes  data  for  Social  Security  Administration. 

2  Data  partially  estimated;  incomplete  or  incorrect  information  submitted  by  carrier;  carrier  could  not  supply  corrected 
data  or  was  not  contacted  because  problem  was  minor. 
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Appendix 
definitions  of  terms  used 

Reasonable  Charge  Determinations 

A.  Number  of  claims  on  which  reasonable  charge  reductions  were  made. — Claims 
processed  to  completion  for  which  all  or  part  of  the  billed  charges  were  reduced 
as  a  result  of  the  carrier's  reasonable  charge  determination. 

B.  Percent  of  claims  paid  or  applied  to  deductible. — (Number  of  claims  on  which 
reasonable  charge  reductions  were  made  (number  of  claims  paid  -f  number  of 
claims  applied  toward  deductible))  x  100. 

C.  Amount  of  Reduction: 

1.  Total- — Total  dollar  amount  reduced  as  a  result  of  reasonable  charge  determi- 
nations. 

2.  Percent  of  covered  charges. —  (Total  dollar  amount  reduced  -4-  total  amount 
of  covered  charges)  x  100.  Covered  charges  exclude  charges  for  services  which 
were  denied  for  any  reason. 

3.  Average  amount  per  claim. — (Total  dollar  amount  reduced)  h-  (number  of 
claims  paid  Hh  number  of  claims  applied  toward  deductible). 

Claim  Denials 

A.  Number  of  claims  denied  in  part  or  in  f  ull. — Claims  processed  to  completion 
which  were  denied  in  full  plus  claims  denied  in  part.  i.e..  claims  on  which  one  or 
more  services  were  denied  for  any  reason  while  the  remainder  of  the  claim  was 
paid  or  applied  toward  the  deductible. 

B.  Percent  of  claims  processed. — (Number  of  claims  denied  in  full  or  in  part 
(number  of  claims  paid  -4-  number  of  claims  applied  toward  the  deductible  Hh 
number  of  claims  denied))  x  100. 

C.  Amount  Disallowed 

1.  Total. — Total  dollar  amount  disallowed  on  claims  which  were  denied  in  full 
or  in  part. 

2.  Percent  of  billed  charges — (Total  amount  disallowed  -r-  (total  covered  charges 
for  all  calims  +  total  amount  disallowed))  x  100. 

D.  Total  Items  Denied. — Represents  the  number  of  separate  items  coded  by 
the  carrier  which  were  denied.  An  item  is  generally  denned  as  a  single  service 
but  can  be  comprised  of  more  than  one  service  when  multiple  occasions  of  the 
same  type  of  service  are  coded  as  one  item  by  the  carrier  on  a  claim. 

S.  Question.  What  is  the  difference  in  the  average  cost  of  processing  an  assigned 
claim  and  an  unassigned  claim? 

Answer.  The  average  unit  cost  of  processing  Part  B  Medicare  claims  was  $3.23 
for  fiscal  year  1974  (7/73-6/74) ;  S3. 37  for  the  7/74-9/74  calendar  quarter;  and 
83.35  for  the  10  74-12  74  calendar  quarter.  On  the  whole,  assigned  claims  that  are 
completed  by  physicians  usually  have  fewer  errors  and  omitted  items  of  informa- 
tion than  unassigned  claims  that  are  completed  by  elderly  Medicare  beneficiaries. 
The  processing  of  assigned  claims  consequently  entails  less  development  and  other 
work  by  the  carriers.  However,  the  Social  Security  Administration  does  not 
maintain  separate  processing  cost  data  for  assigned  and  unassigned  claims. 

Mr.  Rostenkowski.  The  subcommittee  will  now  have  to  decide 
Mr.  Secretary,  whether  or  not  we  are  going  to  pursue  this  any  further 
Secretary  Weinberger.  Surely. 

Mr.  Eostexeowski.  I  am  sure  that  this  will  be  a  decision  made  by 
the  entire  membership. 

I  should  mention  that  you  will  be  hearing  from  us. 

This  hearing  will  stand  adjourned  and  again  our  sincere  thanks, 
Mr.  Secretary. 

Mr.  Duncan.  Mr.  Chairman,  I  have  a  point. 

Mr.  Rostexkowski.  Mr.  Duncan. 

Mr.  Duncan.  I  have  a  few  statements  I  would  like  to  enter  in  the 
record  later  and  some  more  questions  that  I  would  like  to  submit  to 
the  Secretary  in  writing. 

Mr.  RosTBNKowsKi.  Without  objection,  so  ordered. 

[The  questions  and  answers  follow:] 
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Question  1.  (a)  Why  did  HEW  choose  geographical  location  and  bed  size  as  its 
criteria  for  setting  cost  reimbursement  limits  and  not  consider  such  factors  as 
patient  mix  and  range  of  services? 

(6)  What  evidence  does  HEW  have  to  show  that  hospital  costs  are  a  direct 
function  of  geographical  location  and  bed  size,  and  more  closely  correlated  to 
hospital  costs  than  these  other  factors  I  mentioned? 

The  hospital  cost  limits  have  been  set  on  routine  costs,  that  is  basically  the 
costs  of  room,  board  and  nursing  service.  A  statistical  analysis  of  variables  which 
impact  on  routine  cost  per  day  shows  that  bed  size  is  a  more  important  variable 
in  expaining  such  cost  than  is  patient  mix.  This  analysis  also  showed  a  good 
relationship  between  bed  size  and  range  of  services.  As  valid  data  on  the  range  of 
services  for  all  hospitals  is  difficult  to  obtain  and  given  the  strong  relationship 
between  services  and  bed  size,  it  was  decided  to  use  the  readily  available  bed  size 
as  a  proxy  for  range  of  services.  Bed  size  also  bears  a  strong  relationship  to  edu- 
cational programs  and  is  also  included  as  a  teaching  proxy. 

Question  2. — Doesn't  the  cost  reimbursement  schedule  unfairly  penalize  those 
hospitals  located  in  non-SMSA  areas  which  have  a  similar  patient  mix  and  range 
of  services  as  hospitals  of  comparable  size  in  urban  areas? 

Analysis  of  cost  report  data  demonstrates  that  hospitals  in  nonurban  areas 
have  lower  costs  than  comparable  urban  hospitals.  In  addition,  the  cost  reimburse- 
ment schedule  is  developed  from  actual  hospital  cost  data.  Thus  those  hospitals 
in  nonurbim  areas  with  a  wide  range  of  facilities  exert  an  influence  on  the  limit  for 
their  group.  The  exceptions  process  also  gives  relief  to  those  hospitals  which  have 
justifiably  higher  costs  than  those  in  their  comparison  group.  Also,  we  believe 
that  there  are  relatively  few  hospitals  in  Non-S MSA's  that  could  be  considered 
to  have  a  wide  range  of  services.  Moreover,  the  sole  community  provider  exception 
might  well  exempt  such  a  provider  from  cost  limits. 

Question  S.  (a)  How  many  hospitals  do  you  estimate  currently  receive  cost 
reimbursement  at  rates  greater  than  those  that  would  be  allowed  under  the 
reimbursement  schedule? 

(6)  How  would  those  hospitals  exceeding  the  schedule  limits  obtain  relief, 
assuming  that  their  costs  were  reasonable? 

We  estimate  approximately  740  hospitals  potentially  may  be  affected  by  the 
cost  limits  with  many  of  these  only  slightly  over  the  limits.  These  estimates  are 
imprecise  and  do  not  take  into  account  exceptions,  exemptions  or  the  actions  which 
can  be  taken  by  hospital  management  to  reduce  costs.  If  a  hospital  does  have 
costs  which  exceed  the  limits  it  can  be  given  an  exception  to  the  extent  that  it 
can  justify  that  these  excess  costs  are  due  to  specifically  allowable  factors. 

Question  4- — Isn't  the  exception  process  for  obtaining  relief  from  the  reimburse- 
ment limits  unfairly  time  consuming  and  expensive  for  hospitals? 

While  initial  exception  requests  took  some  time  to  analyze  since  we  were 
developing  policy  on  each  issue  as  it  was  raised,  we  have  subsequently  developed 
guidelines  which  allow  quicker  responses.  We  do  not  believe  that  the  preparation 
of  an  exception  request  should  be  particularly  burdensome  to  the  hospitals  as  the 
determination  of  reasonableness  and  the  justifications  of  the  costs  should  be  part 
of  the  hospital's  budgetary  process.  This  material  should  then  be  readily  available 
to  the  hospital.  For  example,  the  exception  for  education  cost  is  essentially  a 
mechanical  process  and  we  have  developed  a  standardized  methodology.  Also,  the 
limits  are  applicable  to  only  general  routine  costs  and  this  is  defined  in  regulations 
as  room,  board,  nursing  services  and  related  overhead;  including  depreciation  and 
interest  on  the  building  and  equipment.  Thus  any  exception  request  must  address 
why  the  hospital's  costs  in  these  areas  are  justifiabl^v  higher  than  the  comparable 
costs  for  the  bulk  of  its  peer  group. 

Question  5. — What  standards  and  criteria  are  applied  to  judge  which  hospitals 
receive  and  which  hospitals  are  denied  exceptions? 

The  standards  used  to  evaluate  exception  requests  are  basically  those  of  rea- 
sonable costs.  For  educational  costs  we  have  developed  an  accounting  methodology 
which  allows  a  determination  of  the  size  of  educational  programs  that  is  included 
in  the  general  routine  cost  limit.  In  effect  we  identify  the  educational  programs 
of  peer  hospitals  and  thus  allow  a  determination  of  atypical  educational  activities 
and  give  an  exception  for  the  costs  of  such  programs.  An  exception  is  granted  to 
those  hospitals  which  have  larger  educational  programs.  To  date  we  have  had 
so  few  requests  that  the  extent  to  which  we  should  prepare  similar  systems  for 
other  components  of  routine  cost  is  not  clear.  However,  to  assist  in  such  evalua- 
tions we  use  data  such  as  the  Hospital  Administrative  Services  reports  when 
available  or  make  comparisons  with  similar  providers  whose  cost  reports  have  been 
reviewed. 
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Mr.  Rostenkowski.  Thank  you,  Mr.  Secretary. 
Secretary  Weinberger.  Thank  you,  Mr.  Chairman. 

[The  following  was  submitted  for  the  record:] 

Statement  of  Hon.  Frank  Church,  A  U.S.  Senator  From  the  State  of  Idaho 

Mr.  Chairman,  I  appreciate  this  opportunity  to  present  testimony  to  your 
subcommittee,  and  I  commend  you  for  so  promptly  convening  these  hearings  to 
study  regulations  promulgated  recently  by  the  Social  Security  Administration 
with  respect  to  operation  of  the  Medicare  program. 

Of  special  concern  to  me,  as  Chairman  of  the  Senate  Special  Committee  on 
Aging,  is  the  proposed  Administration  plan  to  terminate  the  8%  percent  inpatient 
nursing  cost  differential  for  Medicare  beneficiaries.  As  you  know,  regulations  to 
this  effect  are  to  become  effective  July  1,  1975. 

It  is  evident  that  the  Administration  did  not  adequately  study  the  matter  of 
nursing  costs  for  elderly  patients  prior  to  issuing  this  regulation.  Not  only  is  the 
8}i  percent  reimbursement  necessary  for  hospitals  to  recover  their  expenses,  but 
it  may  well  be  inadequate  to  cover  the  actual  costs. 

A  recent  study  b}^  the  Kaiser  Foundation,  for  instance,  revealed  the  Medicare 
beneficiaries  require  14  to  18  percent  more  nursing  care  than  non-Medicare 
patients. 

Elimination  of  the  8^  percent  nursing  differential  would  serve,  therefore,  only 
to  lower  the  quality  of  health  care  services  to  the  elderly  population  or,  alterna- 
tively, to  increase  the  cost  of  health  services  to  other  payors — private  patients, 
third-party  payors  and  Medicaid.  I  have  introduced  legislation  to  require  the 
continued  application  of  the  nursing  differential  reimbursement  to  providers 
under  Medicare. 

This  legislation,  S.  1906,  is  identical  to  the  proposal  of  Representative  Hanna- 
ford,  H.R.  7000,  which  is  pending  before  your  Committee,  and  about  which,  you. 
have  heard  comment  today. 

In  my  introductory  remarks  on  S.  1906,  which  I  submit  for  your  record,  I 
address  the  additional  barriers  that  the  inception  of  the  Administration's  regula- 
tion would  create  for  elderly  patients. 

Again,  I  commend  you  for  your  interest  in  quality  health  care  services  for 
older  Americans,  and  urge  that  the  Committee  support  legislation  to  retain  the 
8>2  percent  nursing  differential. 

the  8^-percent  nursing  differential  under  medicare 

Mr.  Church.  Mr.  President,  in  April  the  administration  announced  its  pro- 
posed plans  to  terminate  the  8^-percent  inpatient  nursing  cost  differential  for 
medicare  beneficiaries.  These  regulations  were  issued  last  month  and  will  become 
effective  July  1,  1975. 

The  8^-percent  nursing  differential  reimbursement  originated  under  regula- 
tions promulgated  by  the  Social  Security  Administration  in  1969  to  recognize  that 
the  cost  of  providing  nursing  care  for  aged  patients  under  medicare  was  gen- 
erally greater  than  providing  care  for  younger  patients.  This  regulation  replaced 
a  2-percent  overall  allowance  for  increased  costs.  A  recent  study  by  the  Kaiser 
Foundation  revealed  that  medicare  beneficiaries  require  14  to  18  percent  more 
nursing  care  than  nonmedicare  patients. 

Now,  6  years  later,  administration  policy  is  to  change  once  more.  This  time, 
however,  no  substitute  plan  is  being  offered — just  complete  elimination  of  the 
nursing  reimbursement  provision.  Without  actual  study  of  the  possible  ramifi- 
cations, the  administration  has  arbitrarily  reached  the  conclusion  that  the  dif- 
ferential is  no  longer  justified.  They  base  their  decision  on  two  premises:  First, 
there  are  younger  persons  now  receiving  medicare  benefits — such  as  those  with 
chronic  renal  diseases  and  the  disabled,  and  second,  there  has  been  an  increase 
since  1969  in  the  number  of  special  care  beds  where  more  intensive  nursing  care 
is  provided. 

Even  though  medicare  coverage  is  now  available  to  disabled  persons  under  65, 
this  group  constitutes  less  than  8  percent  of  all  medicare  beneficiaries.  Moreover, 
no  studies  have  been  undertaken  to  show  that  these  individuals  require  sub- 
stantially less  nursing  attention  than  aged  medicare  patients.  In  the  same  vein, 
it  has  not  been  demonstrated  that  the  larger  number  of  intensive  care  units  has 
lessened  the  amount  of  attention  patients  in  general  care  require.  In  any  event, 
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under  existing  regulations,  the  nursing  differential  is  not  even  applied  to  special 
care  units.  The  administration's  logic  is  further  subject  to  challenge,  because  the 
additional  intensive  care  units  are  located  primarily  in  larger  urban  hospitals. 
These  special  units  are  the  exception  rather  than  the  rule  in  our  smaller  rural 
hospitals.  In  fact,  the  majority  of  medicare  patients  are  still  being  treated  in 
regular  care  facilities. 

The  administration  further  indicated  that  the  elimination  of  the  differential 
would  result  in  a  savings.  It  takes  only  commonsense,  however,  to  recognize  that 
the  costs  of  providing  the  extra  care  necessary  for  elderly  patients  will  not  just 
evaporate  into  thin  air.  If  the  Federal  Government  reneges  on  its  commitment 
to  pay  full  costs  for  all  medicare  beneficiaries,  these  expenses  will  be  transferred 
to  other  payors — private  patients,  third-party  payors,  and  medicaid.  So  it  would 
not  be  a  real  saving,  but  a  superficial  one. 

It  is  clearly  evident  that  the  termination  of  the  nursing  differential  will  have 
the  greatest  impact  on  the  rural  hospitals  which  ordinarily  do  not  have  special 
care  units.  They  will  experience  a  greater  burden  proportionately  for  each  Federal 
dollar  that  is  withdrawn. 

In  Idaho  for  instance,  a  majority  of  the  hospitals  have  under  40  beds.  They 
do  not  have  the  financial  capacity  for  picking  up  losses  under  the  medicare 
program,  nor  should  they  be  asked  to  accept  such  a  burden.  Several  hospital 
directors  have  indicated  that  this  administration's  policy  on  medicare  is  placing 
Idaho's  health  care  system  in  jeopardy.  As  the  administrator  of  the  Caldwell 
Memorial  Hospital,  Donald  Francis,  put  it  to  me  bluntly:  "All  hospitals  find  it 
impossible  to  come  out  even  on  Medicare,  utilizing  every  crumb  tossed  us  by  HEW 
and  Social  Security.  .  .  .  But  where  we  (Caldwell  Memorial)  might  live  with  it 
(elimination  of  the  872  percent  differential)  by  raising  prices  to  regular  patients, 
some  smaller,  rural  hospitals  could  go  under." 

In  addition,  Mrs.  Pearl  Fryar,  administrator  of  the  Caribou  Memorial  Hospital 
in  Soda  Springs,  Idaho,  recently  wrote  the  Social  Security  Administration  and 
expressed  her  opposition  to  eliminating  the  8/^-percent  differential:  "We  enjoy 
taking  care  of  the  Medicare  patients.  They  are  senior  citizens  who  have  given 
much  to  the  communities  in  which  we  live  during  their  productive  life  time.  They 
deserve  the  best  treatment  that  we  can  give  them.  A  reduction  in  the  reimburse- 
ment from  Medicare  of  the  S1/?.  percent  nursing  differential  would  eliminate  the 
possibility  of  putting  extra  help  on  to  provide  these  extra  needs  that  the  Medicare 
patient  has.  It  would  lower  the  quality  of  patient  care  for  the  Medicare  patient. 
Please  do  not  do  this  to  the  hospitals  and  the  patients  dependent  upon  the  Medi- 
care program." 

The  legislation  I  introduce  today  would  amend  medicare  to  insure  that  a 
nursing  differential  of  at  least  Sl/o  percent  be  an  allowable  reimbursement.  Similar 
legislation  has  be3n  introduced  by  Representative  Hannaford.  Over  one-third  of 
the  House  Members  have  sponsored  this  proposal.  In  addition,  it  is  supported  by 
the  American  Hospital  Association,  the  National  Retired  Teachers  Association- 
American  Association  of  Retired  Persons,  the  American  Nurses  Association,  and 
numberous  other  groups. 

The  retention  of  the  872-percent  nursing  differential  is  absolutely  vital  if  we  are 
to  have  adequate  care  for  elderly  patients  in  rural  hospitals.  Although  urban 
hospitals  would  probably  not  close  their  doors  without  these  payments,  the 
quality  of  care  for  medicare  patients  would  definitely  suffer,  or  the  burden  of 
care  support  would  be  shifted  to  other  parties;  neither  alternative  is  desirable; 
neither  is  consistent  with  the  basic  purpose  of  medicare. 

During  hearings  before  the  Senate  Special  Committee  on  Aging  on  "Barriers 
to  Health  Care  for  Older  Americans,"  it  has  been  determined  that  the  quality  of 
care  for  seniors  must  be  improved.  It  is  evident  to  me  that  the  administration's 
proposal  to  delete  the  nursing  reimbursement  bonus  would  create  only  a  further 
impediment  to  quality  health  care  for  medicare  patients. 


United  States  Senate, 
Washington,  D.C.,  June  9,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Subcommittee  on  Health,  House  Ways  and  Means  Committee,  Washington, 
D.C. 

Dear  Chairman  Rostenkowski:  I  am  writing  to  you  with  regard  to  the  over- 
sight hearings  your  subcommittee  will  be  conducting  June  12  concerning  the 
elimination  of  the  872  nursing  differential  cost  and  the  limits  on  inpatient  costs. 
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The  Utah  Hospital  Association  has  been  in  touch  with  me  and  sent  me  a  copy 
of  their  June  3  letter  addressed  to  you,  which  pointed  out  their  reasons  for  dis- 
agreeing with  the  HEW  regulations.  I  am  in  agreement  with  the  concerns  ex- 
pressed by  the  Utah  hospitals  and  hope  that  the  Subcommittee  on  Health  will 
see  to  it  that  there  is  in  fact  no  discrimination  in  the  administering  of  the  regu- 
lations. 

Sincerely, 

Jake  Garn. 


Statement  of  Hon.  Edwin  B.  Forsythe,  a  Representative  in  Congress 
From  the  State  of  New  Jersey 

Mr.  Chairman;  I  am  pleased  to  have  this  opportunity  to  present  to  you  my 
observations  on  the  proposed  reorganization  of  prevailing  charge  increases  for 
physicians  under  the  Medicare  Program.  It  is  my  belief  that  the  proposal  does 
mot  adequately  safeguard  the  interests  of  the  elderly  and  that  it  is  not  an  effective 
xneans  of  slowing  down  the  spiralling  medical  costs  in  this  country. 

The  proposed  regulation  is  allegedly  designed  to  "follow,  rather  than  lead, 
.any  inflationary  trend",  however  I  respectfully  submit  that  it  will  go  along 
arm-in-arm  with  any  rise  in  physicians'  fees,  and  will  for  the  most  part  shift  the 
burden  of  meeting  the  rising  costs  from  the  public  to  the  private  sector,  i.e.  the 
elderly.  If  a  physician  objects  to  the  "reasonable  charges"  established  for  his 
services,  he  may  simply  refuse  to  accept  an  assignment  of  the  claim  and  bill  the 
patient  directly.  It  is  then  up  to  the  patient  to  submit  the  claim  to  the  carrier 
and  accept  their  determination  of  the  "reasonable  charge".  Any  amount  in  excess 
of  this  determination  must  be  made  up  by  the  elderly  individual.  In  other  words, 
the  physicians  not  accepting  assignments  are  passing  through  their  increases 
directly  to  the  consumer. 

In  the  period  from  1950-1960,  while  the  average  Consumer  Price  Index  rose 
2.1%  annually,  physicians  fees  rose  at  an  annual  average  of  3.4%.  Between  1960 
and  1965,  the  CPI  climbed  1.3%  annuall}-  and  physicians'  fees  climbed  2.8% 
annually.  From  1965-1970,  the  CPI  averaged  an  increase  of  4.2%  annually, 
while  physicians'  fees  registered  an  average  increase  of  6.6%  annually.  The 
higher  rate  of  increase  in  physicians'  fees  between  1965  and  1970  is  at  least  partly 
attributable  to  the  Medicare  Program  (which  "appeal's  to  have  added  about  3% 
to  the  average  annual  rate  of  increase").1  However,  some  of  the  "Medicare 
increase"  is  due  to  the  extension  of  coverage  to  20  million  people  ..and  the  rest  is 
due  to  other  factors  including  the  methods  of  reimbursement. 

After  the  inception  of  price  controls  under  the  Economic  Stabilization  Program, 
when  the  physicians'  fees  were  held  at  an  artifically  lower  level,  the  assignment 
rate  under  Medicare  decreased  significantly  indicating  that  the  physicians  were 
passing  their  fee  increases  along  directly  to  the  patients.  In  1969,  61.5%  of  all 
Medicare  claims  were  handled  by  assignment,  in  1970—61.2%,  in  1971—60.1% 
but  then  in  1972,  the  national  average  dropped  to  56.4%,  and  in  my  own  State 
of  New  Jersey,  the  assignment  rate  is  now  down  to  44.5%.  Correspondingly,  the 
""reasonable  charge"  reduction  rate  rose  from  22%  in  1970,  to  46%  in  1971,  and 
continued  at  45%  in  1972.  I  believe  that  such  artificial  devices  as  built  in  lags, 
i.e.  an  annual  review  of  rates,  and  economic  indexes  as  determinants  for  allowable 
increases  (which  often  do  not  take  into  account  localized  variations  in  health 
cost  and  variables  like  rising  malpractice  insurance  costs)  are  not  an  effective 
means  of  holding  down  physician  fee  increases  in  the  Medicare  Program.  As  long 
.as  there  remains  an  "escape  clause,"  the  ability  to  refuse  to  accept  an  assignment, 
the  physician  will  be  able  to  continue  to  pass  on  any  increases  to  the  elderly,  many 
of  whom  are  living  on  fixed  incomes  and  can  least  afford  this  additional  burden. 

I  realize  that  efforts  must  be  made  to  prevent  the  unrestricted  growth  of 
plrysicians'  fee,  but  we  must  be  certain  that  our  efforts  will  attain  the  desired 
end.  I  would  heartily  encourage  the  Subcommittee  to  reexamine  the  conclusions 
and  recommendations  of  the  Health  Insurance  Benefits  Advisory  Council  in  their 
study  presented  to  Congress  in  January  1973.  The  Study  of  Methods  of  Reimburse- 
ment for  Physicians'  Services  Under  Medicare  concluded  that: 

"1".  Any  "changes  in  the  reimbursement  for  physicians'  service  under  the 
Medicare  program  should  not  encourage  a  reduction  in  access  to  physicians' 
services  by  the  beneficiaries,  i.e.,  physician  participation  shoild  not  be  discouraged. 


i  Study  of  Methods  of  Reimbursement  for  Physicians'  Services  Under  Medicare  p.  15t 
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"2.  Any  changes  in  the  present  method  of  reimbursement  under  the  Medicare 
program  should  take  into  account  the  various  forms  of  payment  for  health  care 
in  the  private  sector. 

"3.  No  method  of  physician  reimbursement  should  categorize  the  beneficiaries 
in  a  manner  of  payment  significantly  different  from  the  general  public. 

"4.  Beneficiaries  should  not  be  liable  for  physicians'  fees  beyond  the  deductible 
and  coinsurance  amounts. 

"5.  Attempts  to  change  the  reimbursement  method  should  carry  the  reasonable 
expectation  that  physicians'  fees  will  be  equivalent  to  the  levels  of  other  existing 
reimbursement  programs." 

The  Council  recommended : 

"1.  Experimentation  with  the  concept  of  'participating  physicians'  in  the 
Medicare  program  should  be  undertaken  by  the  Administration  in  selected  areas. 
The  objective  of  such  experiments  would  be  to  evaluate  the  willingness  of  physi- 
cians to  participate  in  the  program  and  at  the  same  time  eliminate  the  need  for 
beneficiaries  to  pay  out-of-pocket  more  than  the  deductible  and  coinsurance. 

"2.  Experiments  with  any  reasonable  type  and  form  of  payment  for  physicians' 
services,  such  as  fee  schedule,  capitation,  and  relative  value  scale,  should  be 
encouraged  under  Medicare  for  physicians  desiring  to  participate  in  such  a  project 
as  long  as  the  costs  are  likely  to  be  the  same  or  less  than  those  derived  from  the 
reasonable  charge  formula  under  the  existing  law.  In  the  design  of  such  experi- 
ments, it  is  necessary  to  give  full  consideration  to  regional  differences,  inherent 
inequities,  inflation,  and  other  variables." 

These  conclusions  and  recommendations  reflect  the  Advisory  Council's  concern 
that  Medicare  provide  an  adequate  level  of  care  at  a  reasonable  cost  to  the 
patient  while  reasonabljT  reimbursing  the  physician.  I  believe  that  proposals 
such  as  the  one  currently  before  this  Subcommittee  are  not  adequate  to  achieve 
these  aims  and  do  not  take  into  consideration  the  effect  the  proposal  will  have 
on  the  elderly. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  June  12,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  House  Ways  and  Means  Subcommittee  on  Health. 

Dear  Mr.  Chairman:  Enclosed  is  a  statement  which  I  wish  to  have  included 
as  part  of  the  hearing  record  for  hearings  held  today,  June  12th,  on  recently 
published  HEW  regulations  dealing  with  Medicare. 

I  appreciate  your  accommodating  me  in  this  matter  and  hope  the  committee 
will  consider  carefully  the  attached  material. 
SincerehT, 

Gunn  [McKay, 
Member  of  Congress. 

Statement  of  Hon.  Gunn  McKay,  a  Representative  in  Congress  From  the 

State  of  Utah 

Mr.  Chairman,  I  am  pleased  that  this  Committee  has  chosen  to  conduct  hearings 
to  determine  if  HEW  has  exceeded  their  authority  in  various  Medicare  care  regula- 
tions recently  published  in  the  Federal  Register.  Of  grave  concern  to  Utah  hospital 
administrators  and  the  Utah  Medical  community  has  been  the  decision  to  remove 
the  8*4%  nursing  cost  differential,  as  well  as  proposed  regulations  revising  the 
Schedule  of  Limits  on  Hospital  Inpatient  General  Routine  Service  Costs  in  the 
Medicare  Program.  The  latter  set  of  regulations  proposes  a  standard  that  is  most 
unfair  and  unrealltic  as  it  applies  to  Utah. 

I  would  like  to  submit,  herewith,  for  the  record,  statements  from  two  members  of 
the  Utah  health  care  community  who  are  knowledgeable  and  respected  spokesmen 
for  their  professions.  They  are  Grant  C,  Burgon,  Administrator  of  the  Utah 
Valley  Hospital  in  Provo,  Utah,  and  John  R.  Walker,  Executive  Director  of  the 
Utah  State  Hospital  Association.  I  believe  their  statements  will  be  valuable  in 
assessing  the  impact  of  these  HEW  regulations  and  I  urge  the  Members  of  this 
Committee  to  consider  carefully  the  information  they  have  provided. 

The  statements  follow: 
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Utah  State  Hospital  Association, 

Salt  Lake  City,  Utah,  June  3,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Subcommittee  on  Health,  House  Ways  and  Means  Committee,  Washington, 
D.C. 

Dear  Representative  Rostenkowski:  On  behalf  of  our  member  hospitals  in 
Utah,  all  of  those  eligible  participating  in  the  Medicare  program,  we  are  pleased 
to  submit  these  comments  to  the  Subcommittee  on  Health  for  the  oversight  hear- 
ings to  be  held  June  12,  1975  on  Medicare  regulations. 

We  have  been  astonished  at  the  apparent  disregard  of  the  Secretary  of  Health, 
Education  and  Welfare  for  the  wording  and  intent  of  the  law.  as  recent  Medicare 
regulations  have  been  developed.  Both  the  regulations  to  eliminate  the  %%% 
nursing  differential  cost,  published  in  the  Federal  Register  April  3,  1975,  and  to 
revise  the  limits  on  routine  inpatient  costs,  published  April  17  have  deliberately 
avoided  Section  1861  (v)  (1)  of  the  law,  PL  89-97,  which  requires  that  costs  with 
respect  to  individuals  covered  by  Medicare  will  not  be  borne  by  individuals  not 
so  covered.  These  regulations  reduce  reimbursement  to  hospitals  below  reasona!  >le 
costs  which  will  inevitably  shift  the  costs  underpaid  by  the  Medicare  patient  to 
the  non-Medicare  patient.  HEW  in  an  April  7  news  release  has  itself  identified  the 
amount  involved  in  the  elimination  of  the  8}i%  differential  as  a  "savings"  to  the 
Social  Security  Administration  of  $120  million.  This  adds  up  to  a  sizeable  subsidy 
and  violation  of  the  law,  which  should  be  significant  even  to  HEW. 

In  eliminating  reimbursement  for  the  Wfof%  nursing  differential,  HEW  has 
ignored  its  own  regulations,  published  in  the  Federal  Register  of  August  1,  1970, 
which  states  that  "further  studies  will  be  conducted  to  ascertain  whether  and 
how  such  a  differential  should  be  applied  in  the  future.''  Such  studies  have  not 
been  conducted  by  HEW  on  which  to  base  an  action  to  decrease  or  eliminate  the 
differential.  HEW  has  only  made  assumptions  that  the  nursing  differential  is  no 
longer  warranted.  Experience  of  hospitals  show  that  even  a  higher  percentage  of 
nursing  time  and  cost  is  justified  for  the  elderly  Medicare  patient  than  the  8}->% 
differential.  A  study  at  the  University  of  Utah  Hospital  in  1974  showed  that 
elderly  patients,  on  the  average,  required  17.5%  more  nursing  time  than  patients 
under  age  65.  Other  studies  indicate  that  as  the  average  age  of  Medicare  benefici- 
aries is  increasing,  even  more  than  872%  additional  nursing  care  is  required,  and 
accordingly  "reasonable  cost"'  reimbursement  under  the  law  would  include  ex- 
panding the  differential  not  eliminating  it.  We  cannot  condone  either  HEW's 
action  on  the  872%  factor  which  we  feel  is  illegal,  or  their  logic,  which  is  absurd. 

Again,  the  regulations  creating  cost  categories  to  limit  reimbursement  of  routine 
inpatient  costs  under  Section  223  of  PL  92-603  are  illegal  and  illogical.  These 
regulations  create  artificial  cost  reimbursement  limits  according  to  broad  cate- 
gories of  hospital  size  and  sub-groups  determined  by  per  capita  income  in  the 
Standard  Metropolitan  Statistical  Area  or  state  in  which  the  hospital  is  located. 
In  each  group,  hospitals  whose  costs  exceed  the  80th  percentile  plus  10%  of  the 
median  of  the  group  will  be  denied  reimbursement.  There  is  no  consideration  given 
to  the  hospital  scope  of  service,  or  patient  mix.  Size  and  per  capita  income  of  the 
area  are  the  only  criteria  for  limiting  Medicare  payments.  We  feel  this  is  clearly 
contrary  to  the  intent  of  Congress.  This  intent,  as  identified  in  the  Senate  Finance 
Committee  report  on  PL  92-603,  was  to  identify  hospitals  whose  costs  would  not 
be  considered  necessary  for  "the  efficient  provision  of  appropriate  care."  It  was 
apparent  that  the  Committee  was  concerned  with  identifying  "inefficiencies"  or 
"excesses",  but  also  recognized  that  scope  and  intensity  of  care  contributed  to 
"variations  in  hospital  cost  and  concluded  that  "only  cases  with  extraordinary 
expenses  would  be  subject  to  any  limits."  These  regulations  do  not  identify  and 
limit  luxury  or  inefficiency,  but  instead  penalize  an  anticipated  one-third  of 
LTtah  hospitals  because  of  where  they  happen  to  fall  in  relation  to  size  categoiw, 
location,  or  both. 

Fourteen  Utah  hospitals  are  placed  in  SMSA  Categorv  IV  with  a  ceiling  of 
either  $86.00  or  $87.00.  The  size  of  these  hospitals  range  from  38  to  570  beds.  The 
scope  of  service  is  from  routine  medical  care  by  general  practitioners  to  highly 
complicated  cardio-vascular  management,  orthopedic  and  neurosurgery,  and 
nuclear  medicine  performed  by  highly  specialized  medical  teams.  Some  of  these 
hospitals  have  no  role  in  medical  or  health  education,  others  are  involved  exten- 
sively. And  the  physical  plant  and  equipment  of  each  hospital  varies  accordingly 
to  the  scope  of  service  and  size.  Obviously  the  costs  also  van*  and  increase  with 
the  expanded  services,  but  HEW  limits  the  increase  to  only  $1.00  and  then  only 
for  the  largest  hospital.  This  is  not  controlling  excesses  or  inefficienc}*,  but  unjustly 
penalizing  quality;  not  what  Congress  intended. 
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All  other  hospitals,  in  Utah,  but  one  are  given  limits  of  from  $62.00  to  $65.00. 
These  are  Category  V  limits  for  SMSA,  under  100  beds,  and  for  non-SMSA  from 
1  to  169  beds,  and  are  the  lowest  limits  for  any  hospitals  in  the  country.  The 
reason  for  these  low  limits  is  that  Utah  has  had  comparatively  low  per  capita 
income,  because  of  large  average  family  size,  and  because  a  high  proportion  of 
college  students,  which  figures  in  per  capita  income  calculations.  Rural  hospitals 
in  the  same  size  non-SMSA  categories  (1  to  169)  in  surrounding  states  have  these 
limits :  Colorado,  Idaho,  Wvoming — $75-80,  Montana  and  Arizona — $89-90,  New 
Mexico  $57,  and  Nevada  $76-83,  contrasted  to  Utah's  $62-65  which  is  18.7% 
lower  than  the  average  of  these  surrounding  states.  Again  Utah  hospitals  are 
unfairly  penalized  in  comparison  to  other  hospitals  not  because  of  inefficiency, 
but  because  of  HEW  premises. 

The  costs  of  supplies,  services,  and  wages  faced  by  Utah  hospitals,  and  com- 
parable sized  rural  or  metropolitan  hospitals  in  neighboring  Intermountain  states, 
does  not  vary  much.  Most  buy  the  same  equipment  and  supplies  from  the  same 
manufacturers  and  many  from  the  same  dealers.  Wages  are  also  comparable. 
Average  daily  costs  for  Utah  hospitals  are  at  the  norm  for  both  Intermountain 
region  and  national  statistical  comparisons  maintained  by  the  American  Hospital 
Association,  not  at  the  bottom,  like  the  HEW  limits.  This  regulation  is  unjust  as 
well  as  in  conflict  with  the  intent  of  Congress. 

Another  unfortunate  effect  of  these  regulations  is  that  they  use  per  diem  com- 
parisons of  Inpatient  General  Routine  Service  Costs,  which  again  is  detrimental 
to  Utah  hospitals,  and  to  all  others  that  have  worked  realistically  to  reduce  their 
length  of  patient  stays  and  prevent  unnecessary  admissions.  In  Utah  we  have 
pioneered  in  the  development  of  the  Professional  Standards  Review  Organization 
and  our  utilization  review  activities  have  resulted  in  significantly  shorter  length  of 
stay  than  the  national  average.  This  results  in  a  lower  total  hospital  bill.  However, 
total  per  diem  costs  and  routine  inpatient  per  diem  costs  can  be  higher  than  before 
the  advent  of  effective  PSRO  activity  because  the  costs  of  special  and  routine 
care  are  condensed  into  a  shorter  period.  A  seven  day  stay  shortened  to  five  days 
could  provide  a  real  benefit  to  the  Medicare  patient  by  a  significantly  lower  total 
cost.  However,  the  increased  per  diem  could  accelerate  the  hospitals  reaching  the 
category  cost  limit,  and  in  turn  discourage  and  blunt  the  PSRO  effort,  strongly 
endorsed  by  Congress. 

In  summary,  we  feel  that  these  regulations  are  unjust  and  discriminatory,  and 
that  they  are  not  in  accord  with  either  the  law  or  congressional  intent.  We  ask  that 
the  Committee  institute  legislative  remedies  to  correct  these  injustices  and  defects, 
and  that  the  Committee  urge  the  Secretary  of  HEW  to  likewise  immediately 
change  and  correct  the  regulations. 

Your  interest  and  concern  in  this  important  matter  are  greatly  appreciated. 
Sincerely, 

John  R.  Walker, 

Executive  Director. 

Utah  Valley  Hospital, 
Provo,  Utah,  June  11,  1975. 

Congressman  Gunn  McKay, 

House  of  Representatives,  Washington,  D.C. 

Dear  Congressman  McKay:  We  appreciate  your  response  to  our  lette  ex- 
pressing concern  over  the  proposed  regulation  that  would  eliminate  the  8)4% 
nursing  cost  differential  for  Medicare  patients. 

In  your  May  22nd  letter  you  asked  for  documentation  of  our  assertion  that 
Medicare  patients  do  indeed  require  more  care. 

Within  our  hospital,  all  patients  are  classified  according  to  acuity  of  care. 
Classification  one  patients  require  minimal  nursing  care  while  classification  four 
patients  require  complete  nursing  care.  A  study  conducted  by  our  nursing  staff 
has  determined  that  while  Medicare  patient  days  account  for  25%  of  our  total 
patient  load,  50%  of  our  class  four  patient  days  are  Medicare  patients  as  are  33% 
of  our  class  three  patient  dajrs. 

As  we  are  concerned  that  the  Social  Security  Administration  is  attempting  to 
reduce  their  budget  by  shifting  costs  to  the  hospitals,  and  as  we  feel  that  HEW  has 
exceeded  their  authority  in  promulgating  this  regulation  we  would  encourage  you 
to  oppose  this  action. 
Sincerely, 

Grant  C.  Burgon,  Administrator. 

Enclosure. 


310 


CLASSIFICATION  I 

A  patient  requiring  minimal  nursing  care  whose  condition  is  characterized  by: 

1.  Self-sufficient  in  activities  of  daily  living. 

2.  Few  diagnostic  tests. 

3.  Simple,  uncomplicated  treatments. 

4.  Few  medications. 

5.  Acceptable  behavior  patterns. 

6.  Requirements  for  simple  orientation  and  teaching  to  meet  patient's  needs. 

CLASSIFICATION  II 

A  patient  requiring  a  moderate  amount  of  nursing  care  whose  condition  is 
characterized  by: 

1.  Need  for  assistance  in  activities  of  daily  living. 

2.  Preparation  for  multiple  tests  or  procedures  or  gathering  of  multiple  speci- 
mens. 

3.  Periodic  treatment  and/or  observation. 

4.  Periodic  administration  of  medications  requiring  evaluation. 

5.  Occasional  deviations  from  acceptable  behavior  patterns. 

6.  Requirements  for  more  detailed  teaching. 

CLASSIFICATION  III 

A  patient  requiring  a  considerable  amount  of  nursing  care  whose  condition  is 
characterized  by: 

1.  Almost  complete  or  total  care  required  as  to  activities  of  daily  living: 

2.  Frequent,  time  consuming  diagnostic  tests  and  procedures. 

3.  Frequent  treatments  and/or  observation. 

4.  Numerous  medications. 

5.  Significant  deviation  from  acceptable  behavior  patterns. 

6.  Requiring  specific  teaching. 

CLASSIFICATION  IV 

A  patient  requiring  complete  nursing  care  whose  condition  is  characterized  by: 

1.  Total  dependency  on  the  nurse  for  activities  of  daily  living. 

2.  Excessively  time  consuming  diagnostic  tests  and  procedures. 

3.  Comprehensive  treatments  and/or  close  observation. 

4.  Comprehensive  medication  regime. 

5.  Severe  deviation  from  acceptable  behavior  requiring  intensive  emotional 
support. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.  June  10,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Health  Subcommittee,  House  Ways  and  Means  Committee, 
Washington,  D.C. 

Dear  Dan:  On  behalf  of  the  Maine  Hospital  Association,  I  am  writing  with 
reference  to  regulations  promulgated  by  the  Social  Security  Administration  which 
would  revise  the  limits  on  reasonable  costs  under  Medicare. 

It  is  my  understanding  that  this  is  one  of  the  several  regulations  you  intend 
to  consider  during  oversight  hearings  on  June  12th.  While  I  appreciate  the  efforts 
of  the  Administration  to  contain  costs,  I  find  the  new  procedure  under  Section  223 
particularly  arbitrary  when  hospitals  within  twenty  miles  of  each  other  serving 
similar  populations  are  reimbursed  at  different  rates  because  the  hospitals  lie  in 
different  political  jurisdictions.  Therefore,  in  the  course  of  your  hearings,  I  would 
appreciate  your  keeping  my  reservations  in  mind  and  apprising  me  of  the  recom- 
mendations of  the  Committee  with  respect  to  this  regulation. 

Thanking  you  in  advance  for  your  assistance,  I  am 
Sincerely, 

William  S.  Cohen, 

Member  of  Congress. 
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Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  June  11,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Health  Subcommittee, 

Committee  on  Ways  and  Means,  Washington,  D.C. 

Dear  Dan:  I  am  writing  in  regard  to  the  recent  decision  by  the  Departments 
Health,  Education  and  Welfare  to  terminate  the  8>^%  inpatient  routine  nursing 
differential  from  Medicare  reimbursement. 

I  understand  that  H.R.  7000,  which  would  continue  the  nursing  differential, 
has  been  referred  to  the  Health  Subcommittee  and  that  the  problem  of  termination 
of  this  differential  is  to  be  considered  in  Subcommittee  hearings  this  week.  Accord- 
ingly, I  am  writing  to  urge  favorable  consideration  and  expeditious  action  in 
order  to  provide  for  the  continuation  of  the  nursing  differential  in  order  to  assist 
hospitals  in  meeting  the  high  costs  of  providing  older  patients  with  necessary 
medical  care. 

With  best  wishes, 
Sincerely  yours, 

James  R.  Jones, 
Member  of  Congress. 


Statement  of  Hon.  W.  Henson  Moore,  a  Representative  in  Congress 
From  the  State  of  Louisiana 

Mr.  Chairman,  as  the  prime  sponsor  of  H.R.  6464-  and  other  bills  to  repeal 
utilization  review  procedures  under  Medicare  and  Medicaid,  I  appreciate  the 
opportunity  to  present  this  statement  to  the  Subcommittee. 

The  U.S.  District  Court  for  the  Northern  District  of  Illinois,  Eastern  Division, 
has  recognized  sufficient  merit  in  the  case  against  utilization  review  by  recently 
issuing  a  temporary  injunction  against  its  implementation  (American  Medical 
Association,  et  al,  v.  Weinberger,  Complaint  No.  75C560).  Public  policy  should  be 
made  by  the  Congress,  however,  not  by  the  courts  nor  the  Executive  and 
regulatory  agencies,  so  I  urge  the  Subcommittee  to  reconsider  the  impact  of  utili- 
zation review  on  our  entire  health  care  system. 

I  say  entire  because  in  the  latest  version  of  its  regulations,  HEW  has  worked  in 
a  provision  to  expand  UR  far  beyond  the  scope  of  its  Congressional  mandate. 
In  fact,  there  is  sufficient  coercion  in  the  new  regulations  to  put  all  private  patients 
under  UR,  instead  of  just  those  whose  stay  in  an  institution  is  publicly  financed. 
They  do  this  by  denying  reimbursement  to  institutions  for  physicians  serving  on 
UR  panels  unless  all  private,  as  well  as  public,  patients  come  under  the  plan. 

We  are  threfore  not  talking  about  a  possible  method  to  eliminate  waste  in  several 
public  health  care  programs,  a  way  which  is  doubtful  at  best  and  which  I  will 
discuss  later  on  its  merits.  We  are  talking  about  a  massive  and  expensive  bureau- 
cratic undertaking,  which  affects  each  and  every  hospital  stay  in  the  United  States. 
According  to  information  received  from  the  American  Hospital  Association,  in 
1973  there  were  32.5  million  admissions  to  general  hospitals  alone.  Figuring  a 
reasonable  workload,  the  day-to-day,  case-by-case  review  of  these  admissions 
could  involve  as  many  as  13,500  non-plrysician  reviewers  and  1.6  million  physician 
hours  totaling  over  $300  million.  Formal  UR  Committee  time  for  appeals  and  the 
special  medical  studies  required  by  the  regulations  could  eat  up  nearly  $60  million 
more.  The  time  lost  to  attending  physicians  on  appeals  at  a  reasonable  cost  per 
hour  could  total  another  $8  million.  HEW  itself  has  estimated  its  costs  at  $30 
million,  which  sounds  rather  conservative,  and  nobody  has  even  attempted  to 
estimate  the  costs  which  will  have  to  be  incurred  by  the  several  states  in  developing 
and  administering  required  plans  under  Medicaid.  These  figures  all  add  up  to 
some  $398  million  plus  state  costs.  Although  this  is  based  on  reasonable,  but  ad- 
mittedly hypothetical  figures,  it  will  have  to  serve  until  someone  comes  up  with 
something  more  definitive. 

What  are  we  going  to  get  for  all  this  money?  HEW  has  estimated  that  Medicare 
and  Medicaid  payments  can  be  reduced  by  $130  million.  Spending  some  $400 
million  of  taxpayer  and  consumer  dollars  to  sa  ve  $130  million  seems  to  me  a  rather 
inefficient  way  to  do  business. 
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I  am  afraid  we  are  going  to  get  something  else  for  all  this  money — a  reduction 
in  the  quality  of  medical  care  in  the  United  States.  I  do  not  think  anyone,  espe- 
cially a  physician  whose  decision  must  often  he  based  on  interpretations  and  best 
guesses,  can  work  effectively  with  someone  looking  over  his  shoulder  at  every 
turn.  If  a  physician  can't  put  his  finger  on  it,  but  has  a  feeling  that  his  patient 
better  stay  another  day  in  the  hospital.  that*s  good  enough  for  me.  I  don't  want 
to  put  that  patient  out  on  the  street  and  be  responsible  for  any  harm  that  ensues 
if  the  standard  length  of  stay  just  wasn't  enough  that  time. 

Also,  every  hour  spent  by  an  attending  physician  filling  out  forms,  preparing 
appeals  and  appearing  before  a  UR  panel  is  an  hour  lost  to  his  .patients.  I  am  not 
aware  that  we  have  such  an  overbundance  of  doctors  in  this  country  to  be  able  to 
afford  such  bureaucratic  luxuries.  The  problem  is  especially  acute  in  our  small 
rural  hospitals,  because  they  do  not  have  sufficient  health  manpower  to  staff  up 
utilization  review  panels  and  still  have  enough  physicians  lift  over  to  care  for 
patients. 

Further,  many  physicians  and  elderly  patients  have  written  me  expressing 
concern  over  the  continuance  of  physicians  seeing  patients  covered  by  UR. 
There  are  many  who  will  choose,  I  fear,  not  to  treat  a  public  patient  if  they  have 
to  contend  with  the  increase  paper  work,  controls,  and  appeals  of  UR. 

No  doubt  there  are  problems  in  the  administration  of  our  government  health 
programs.  There  are  always  some  who  will  try  to  take  advantage  of  the  system. 
UR  is_  just  an  ill-advised  and  overly  expensive  way  to  go  about  ferreting  them 
out.  Nothing  in  my  bills  would  stop  HEW  from  looking  for  patterns  of  possible 
unwarranted  medical  procedures  and  excessive  lengths  of  stay  ordered  by  partic- 
ipating physicians  and  institutions.  Nothing  would  abridge  the  government's 
right  to  deny  reimbursement  in  such  cases,  nor  would  my  bills  inhibit  prosecu- 
tion for  fraud.  If  this  type  of  enforcement  needs  to  be  increased,  I  would  be  all 
for  it,  because  I  do  not  want  to  see  the  taxpayers  money  wasted.  I  urge  the  sub- 
committee to  seek  remedies  along  thees  lines,  which  will  not  cost  as  much,  rather 
than  continue  the  ill-starred  utilization  review  fiasco. 

I  cannot  close.  Mr.  Chairman,  without  a  few  words  about  the  elimination 
of  the  8.5  percent  nursing  cost  differential  for  Medicare  patients.  I  have  not  yet 
co-sponsored  the  bill  to  overturn  this  arbitrary  cutback,  but  if  some  reason  is 
not  brought  into  the  picture,  I  well  might.  The  way  I  understand  it,  HEWs 
rationale,  if  that  is  what  it  can  be  called,  is  based  on  a  lack  of  information.  This 
seems  rather  a  poor  way  to  make  a  decision.  No  studies  have  been  done  to  deter- 
mine if  those  elderly  Medicare  recipients  who  are  treated  as  general  care  patients 
do  or  do  not  need  more  than  the  average  nursing  care  afforded  all  other  general 
care  patient-.  It  seems  to  me  that  this  is  something  that  can  be  easily  proven  one 
way  or  the  other. 

I  am  somewhat  appalled  by  HEWs  feeling  that  such  a  study  could  not  be 
undertaken  because  the  hospitals  could  not  be  trusted  not  to  load  on  extra  nursing 
procedures  while  they  were  under  Federal  scrutiny.  Even  it  this  cynicism  is  valid, 
which  I  dou'ot.  such  a  study  could  be  conducted  in  U.S.  Public  Health  Service 
hospitals.  I  therefore  as  the  Subcommittee  to  take  whatever  action  is  necessary 
to  continue  the  S.5  per  cent  nursing  differential  until  such  time  that  HEW  can 
prove  that  it  is  no  longer  required. 

Mr.  Chairman,  I  congratulate  you  and  the  Subcommittee  for  being  so  respon- 
sive to  the  expressions  of  discontent  over  these  regulations  by  holding  these 
hearings,  and  I  thank  you  for  you  consideration  of  my  views. 


[The  following  communications  were  submitted  for  the  record  by 
the  Honorable  Al  Tillman,  Chairman.  Committee  on  Ways  and 
Means  :] 

Office  of  the  Governor, 

State  Capitol, 
Salem,  Oreg.,  May  29,  1975. 

Mr.  Thomas  J.  Underrinee, 

Administrator,  St.  Vincent  Hospital  and  Medical  Center, 
Portland,  Oreg. 

Dear  Mr.  Uxderrixer:  Thank  you  for  your  letter  of  May  6,  1975,  explaining 
why  you  object  to  the  Department  of  Health,  Education,  and  Welfare's  action  in 
terminating  the  S1;^  nursing  service  differential  for  Medicare  beneficiaries. 
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I  have  reviewed  this  regulation  with  the  Department  of  Human  Resources.  It 
will  have  a  fiscal  impact  on  their  medical  programs.  For  instance,  the  Public 
Welfare  Division  estimates  an  additional  cost  of  50  cents  per  hospital  day  or 
some  $136,000  during  the  1975-77  biennium. 

I  share  your  concern  that  elimination  of  the  8}^%  differential  for  Medicare 
beneficiaries  will  shift  this  expense  to  non-Medicare  hospitalized  patients.  You 
indicate  an  impact  of  $42,000  per  year  in  your  hospital.  Based  on  a  statewide 
bed  capacity  of  some  9,800  beds,  including  state  institutions,  the  impact  state- 
wide, based  on  your  figure,  would  amount  to  just  under  $1,000,000  per  year. 

Federal  Register,  Vol.  40,  No.  65,  proposing  an  amendment  to  Federal  Regula- 
tion 405.430,  was  not  available  to  the  Department  of  Human  Resources  prior  to 
the  May  5  deadline  for  comment.  I  am  taking  the  liberty  of  forwarding  a  copy 
of  this  letter  and  your  May  5  letter  to  Oregon's  Congressional  delegation  in  the 
hope  that  they  will  look  into  this  regulation  and  take  steps  as  appropriate  to 
correct  any  inequities. 

Thank  you  again  for  your  letter. 
Sincerely, 

Bob  Stratjb,  Governor. 

St.  Vincent  Hospital  and  Medical  Center, 

Portland,  Oreg.,  May  6,  1975. 

Gov.  Robert  W.  Stratjb, 
State  House, 
Salem,  Oreg. 

Dear  Governor  Straub:  As  you  are  well  aware  the  Department  of  Health, 
Education,  and  Welfare  has  proposed  to  terminate  the  8%%  nursing  service 
differential  for  aged  Medicare  patients  as  published  in  the  Federal  Register  dated 
April  3,  1975. 

The  Department  gives  the  following  reasons  for  termination  of  differential: 

(1)  Since  many  Medicare  patients  are  now  below  age  65,  it  is  appropriate  to 
use  an  average  per  diem  for  all  patients. 

(2)  The  special  care  given  aged  patients  now  takes  place  in  special  care  units, 
not  in  routine  nursing. 

(3)  The  costs  of  these  special  care  units  are  separately  identified  in  the  cost 
report. 

It  is  true  that  the  disabled  have  been  added  to  the  Medicare  Program  and  their 
ages  are  Below  65.  It  is  not  true  that  "many"  medicare  patients  are  below  age 
65.  At  St.  Vincent  Hospital  and  Medical  Center,  Portland,  for  calendar  year  1974 
the  below  65  medicare  patients  accounted  for  no  more  than  7%  of  the  total  medi- 
care patient  days  of  44,412.  Nationally,  there  are  about  21.4  million  aged  medicare 
beneficiaries  and  less  than  1.8  million  disabled  medicare  beneficiaries.  Also,  you 
should  know  that  from  a  reimbursement  standpoint,  the  extension  of  the  program 
to  disabled  persons  did  not  change  the  "intensity"  of  care  provided  to  the  over  65 
patients. 

The  new  medicare  cost  reports,  specifically  schedule  2781  (7-74)  "Routine 
Service  Reimbursement"  does  not  allow  the  nursing  differential  on  disabled  days. 

It  appears  the  Social  Securit}^  Administration  intends  to  do  what  Congress  ex- 
pressly forbid  them  to  do  and  that  is  the  shifting  of  medicare  costs  to  non-medicare 
patients. 

Further,  regulation  Section  405.430,  which  established  the  8H%  nursing  dif- 
ferential, provided  for  periodic  redetermination  of  the  differential  by  stating, 
"further  studies  will  be  conducted  periodically:  1)  to  determine  the  amount  of  an 
inpatient  routine  salary  cost  differential  for  the  aged  that  is  appropriate  in  the 
future,  2)  to  ascertain  what  variations  in  differentials  should  be  established  for 
such  classes  of  providers  as  may  be  found  appropriate  and,  3)  to  obtain  other 
pertinent  data  including  data  on  nursing  care  costs  for  maternity,  pediatric, 
geriatric,  and  general  medical  and  surgical  patients."  To  the  best  of  our  knowledge  no 
such  studies  have  been  accomplished. 

As  to  the  existence  of  special  care  units  and  the  assumption  that  special  care 
given  aged  patients  now  takes  place  in  these  units  is  also  not  correct.  St.  Vincent 
Hospital  and  Medical  Center  has  had  special  care  units  in  existence  for  well  over 
five  years  and  the  medicare  census  in  these  special  care  units  has  not  increased  by 
virtue  of  their  existence,  rather  by  the  fact  that  advances  in  medical  technology 
have  prolonged  life  and  these  sicker  patients  must  be  treated  in  special  care  units 
and  not  on  routine  nursing  floors. 
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It  is  true  that  the  medicare  cost  reimbursement  formula  separately  identifies 
the  costs  of  special  care  units. 

We  strongly  argue  that  the  Social  Security  Administration  has  not  presented 
evidence  of  import  to  substantiate  its  claim. 

We  further  claim  that  the  nursing  differential  is  now  paid  only  where  it  is 
required,  that  is,  to  reimburse  us  for  the  disproportionately  large  amounts  of 
routine  nursing  care  required  by  aged  medicare  beneficiaries.  The  elimination  of 
the  S}i%  differential  will  result  in  a  shifting  of  over  $42,000  per  year  to  non- 
medicare  patients  in  our  hospital. 

With  the  already  inevitable  existing  increase  in  the  cost  of  hospitalization  we 
do  not  believe  an  additional  increase  subsidy  of  the  aged  patient  would  be  well 
received  by  non-medicare  constituents. 
-Sincerely, 

Thomas  J.  Underriner,  Administrator. 


St.  Anthony  Hospital, 
Pendleton,  Oreg.,  April  SO,  1975. 

Congressman  Michael  G.  Thorne, 
Oregon  Legislative  Assembly, 
Salem,  Oreg. 

Dear  Mr.  Thorne:  On  behalf  of  St.  Anthony  Hospital,  and  the  patients  we 
serve,  I  urge  you  to  direct  the  Social  Security  Administration  to  withdraw  its 
proposal  to  terminate  the  Nursing  Salary  Cost  Differential  for  aged  Medicare 
patients. 

It  is  unfair  for  other  3rd  party  payors  and  especially  the  private  pay  individuals 
to  absorb  the  termination  of  the  8}i%  Nursing  Cost  Differential.  With  all  respect 
to  you  in  the  government  field,  us  dealing  directly  with  patient  care  realize  that 
an  aged  individual  requires  more  individualized  nursing  care  on  a  routine  basis. 
Are  you  suggesting  with  this  withdrawal  of  the  8>2%  Nursing  Cost  Differential, 
that  we  put  these  patients  requiring  this  routine  care  into  our  Intensive  and  Car- 
diac Care  Departments  where  they  would  receive  specialized  care  at  a  much 
higher  cost  to  the  Medicare  program,  just  so  the  agree!  would  receive  the  needed 
care  and  we  would  be  reimbursed  for  losing  the  8}i%  Routine  Nursing  Care 
Differential? 

Please  give  us  who  work  directly  with  these  patients  the  consideration  for  deter- 
mining that  these  aged  people  do  need  the  additional  routine  care  that  we  give 
them. 

With  all  respect  Mr.  Thorne,  I  ask  you  to  direct  the  Social  Security  Adminis- 
tration to  withdraw  its  proposal  to  terminate  the  Nursing  Cost  Differential  for 
aged  Medicare  patients.  (40  Federal  Register  14934,  April  3,  1975.) 
Sincerely, 

Sister  Anne  L.  McNamara,  Administrator. 


[The  following  two  letters  were  forwarded  for  the  record  by  Congressman 
Omar  Burleson:] 

Mason  Memorial  Hospital,  Inc., 

Mason,  Tex.,  June  5,  1975. 

Hon.  Omar  Burleson, 
House  Office  Building, 
Washington,  D.C. 

Honorable  Omar  Burleson  :  Our  little  hospital  and  the  community  it  serves 
are  desperately  in  need  of  your  help.  Mason  Memorial  Hospital  has  only  18  beds, 
but  we  have  two  doctors  and  somehow  manage  to  scrape  by  even  though  our 
entire  county  has  a  population  of  only  4,000.  However,  we 'fear  a  new  revised 
regulation  of  Utilization  Review  ordered  by  the  Department  of  Health,  Education 
and  welfare,  to  become  effective  July  1,  1975,  will  almost  certainly  put  us  out  of 
business. 

We  are  sure  you  know  about  this  regulation,  which  is  well-intentioned  as  it 
hopes  to  eliminate  the  abuses  to  which  Medicare  and  Medicaid  are  subjected,  but 
it  will  be  impossible  for  a  little  hospital  such  as  ours  to  comply.  We  use  the  term 
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impossible  and  unfortunately  that  is  the  correct  term.  A  hospital  no  lorger  than 
ours  simply  cannot  supply  the  starring  for  the  Committees  of  Regiew  as  the  regu- 
lation requires.  Also,  there  is  an  abundance  of  clerical  information  demanded 
which  neither  the  hospital  nor  the  doctor  can  possibly  furnish  except  at  excessive 
cost  and  time,  and  with  our  small  patient  load,  we  are  unable  to  defray  the  ex- 
cessive cost. 

We  know  of  no  abuses  in  our  hospital  this  regulation  seeks  to  eliminate.  How- 
ever, we  face  the  possibility  of  closing  our  doors  unless  new  regulations  can  be 
passed  which  will  offer  some  relief  to  small  hospitals  such  as  ours. 

Please,  any  help  will  be  appreciated,  as  we  simply  do  not  know  what  to  do. 
Sincerely  yours, 

Mason  Memorial  Hospital  Board  or  Directors; 
Alex  H.  Grosse,  President. 
Wayne  Hofmann,  Vice  President. 
LeRoy  Stengel,  Secretary. 
Dorothy  Lembtjrg. 


Childress  Clinic  &  Hospital, 

Goldthwaite,  Tex.,  June  3,  1975. 

Hon.  Omar  Burleson, 
House  of  Representatives, 
Austin,  Tex. 

Dear  Mr.  Burleson:  This  is  a  copy  of  a  memorandum  we  received  from  the 
Texas  Hospital  Association  today.  It  is  my  understanding  that  HEW  is  attempting 
to  figure  our  cost  on  the  basis  of  the  average  cost  throughout  a  certain  area  and 
may  even  penalize  a  hospital  that  would  be  above  the  80th  percentile  limit.  This 
may  be  a  little  bit  unfair  to  a  hospital  in  a  small  town  such  as  the  hospital  that 
I  own  since  we  run  almost  80%  Medicare.  Mills  County  has  probably  the  oldest 
population  in  the  state  of  Texas. 

Most  of  our  patients  have  to  be  hand  fed,  turned  every  two  hours,  and  changed 
frequently  due  to  incontinent  bowels  and  urine.  The  amount  of  time  allocated 
for  nursing  care  of  an  older  person  may  run  as  high  as  two  or  three  times  as 
much  as  for  a  younger  individual.  I  understand  that  the  8.5%  excessive  allocation 
for  Medicare  patients  has  already  been  deleted  and  it  appears  that  the  private 
hospital  is  soon  to  be  foregotten.  The  1.5%  profit  allowed  for  private  hospitals 
also  has  been  deleted. 

I  built  this  hospital  about  16  years  ago  with  my  life's  savings.  For  a  while, 
we  were  one  of  the  largest  taxpayers  in  the  county.  We  have  not  rece  ived  one 
cent  from  county,  state,  or  federal  government  for  any  type  of  subsidies  and 
with  all  the  money  I  have  invested  we  still  are  unable  to  have  any  decent  return. 

I  am  sure  that  it  is  a  matter  of  time  before  all  small,  privately  owned  hospitals 
are  squeezed  out  by  new  government  regulations,  however,  I  would  appreciate 
what  you  can  do  to  keep  us  open  as  long  as  possible. 
Sincerely  yours, 

M.  A.  Childress,  M.D. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  June  20,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Subcommittee  on  Health,  Ways  and  Means  Committee,  Washinoton, 
D.C. 

Dear  Mr.  Chairman:  Enclosed  is  a  copy  of  a  letter  from  the  President  of  the 
Board  of  Trustees  of  the  Akron  City  Hospital  regarding  the  Administration's 
proposal  to  discontinue  the  %}{  percent  nursing  service  cost  differential  under 
Medicare.  I  would  appreciate  having  his  letter  included  in  the  record  of  your 
hearings  on  this  subject.  Thank  you. 
Sincerely, 

John  F.  Seiberling,  M.C. 

Enclosure. 
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Akron  City  Hospital, 
Akron,  Ohio,  June  3,  1975. 

Hon.  John  Seiberling, 
Congress  of  the  United  States, 

Longworth  House  Office  Building,  Washington,  D.C. 

Dear  John:  I  wanted  to  write  you  and  tell  you  of  my  concern  about  Medicare 
changing  the  rules  as  of  July  1  to  disallow  the  8)2%  increased  labor  cost  for  Medi- 
care patients. 

I  am  sure  you  can  understand  that  the  elderly  require  more  care  than  younger 
patients,  such  as  taking  them  to  the  bathroom,  etc.  I  realize  that  Social  Security 
is  currently  underfunded,  but  I  can't  see  other  patients  subsidizing  this  additional 

COST. 

I  understand  that  Representative  Mark  W.  Hannaford  introduced  H.R.  7000, 
a  bill  which  provides  for  a  differential  of  at  least  8/2%.  To  give  you  a  feel  of  the 
importance  of  this  to  Akron  City  Hospital,  the  8)1%  differential  amounts  to 
$70,000  per  year.  Best  regards. 
Sincerely  yours, 

Harry  B.  Warner, 
President,  Board  of  Trustees. 


American  Academy  of  Family  Physician, 

Ka?h$as  City,  Mo.,  May  30,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Subcommittee  on  Health,  Committee  on  Ways  and  Means,  Washington, 
D.C. 

Dear  Congressman  Rostenkowski:  As  chairman  of  the  Board  of  Directors 
of  the  nation's  largest  medical  specialty  association,  I  would  like  to  call  your 
attention  to  the  plight  of  the  small  hospital.  Because  of  your  interest  in  increasing 
the  availability  of  medical  care  in  currently  underserved  urban  and  rural  areas, 
I  believe  that  you  will  be  concerned  with  a  situation  which  threatens  the  continued 
existence  of  hospitals  providing  patient  care  in  these  areas. 

Most  small  hospitals  are  run  with  a  minimum  of  administrative  staff  and  without 
the  availability  of  computers  or  large  records  departments.  It,  therefore,  will  be 
difficult,  if  not  impossible,  to  meet  the  requirements  of  the  new  Utilization  Review 
Plan  Regulations  published  in  the  Federal  Register,  Vol.  39,  No.  231,  Part  II. 
Under  these  regulations  the  administrative  staffs  of  small  hospitals  would  have 
to  be  increased  beyond  the  hospitals'  means  to  finance  such  expansion. 

Another  consideration  is  the  tremendous  demand  the  regulations  place  on  the 
medical  staff.  Large  amounts  of  time  would  be  devoted  to  implementing  review 
procedures  which  could  otherwise  be  devoted  to  providing  patient  care. 

Section  405.1035(e)(3)  of  the  regulations  provides  that  the  utilization  review 
function  may  not  be  performed  by  "any  person  who  is  financially  interested  in 
any  hospital  or  by  any  person  who  is  professionally  involved  in  the  care  of  the 
patient  being  reviewed."  In  many  rural  areas,  every  physician  in  the  community 
either  will  be  involved  in  the  care  of  the  patient  or  will  have  an  interest  in  the 
hospital.  Thus,  the  regulations  would  require  these  hospitals  to  perform  utilization 
revieAV  while  the  same  regulations  make  it  impossible  for  them  to  do  so. 

That  the  rural  hospital  may  find  itself  unable  to  survive  financially,  if  current 
trends  continue,  is  a  matter  of  special  concern  to  us  because  the  family  physician 
is  more  likely  to  enter  rural  practice  than  any  other  medical  specialist.  While  the 
potential  demise  of  the  rural  hospital  is  of  great  importance  to  the  rural  physicians 
currently  participating  who  are  dependent  upon  the  hospitals  to  serve  their  patient 
population,  more  serious  is  the  impact  on  the  future  medical  needs  of  our  rural 
communities  which  alread3T  suffer  physician  shortages.  It  is  futile  to  attempt  to 
encourage  more  physicians  to  practice  in  rural  areas  while  at  the  same  time  burdens 
are  created  which  threaten  the  survival  of  their  hospitals. 

The  American  Academy  of  Family  Physicians  has  appointed  a  subcommittee 
of  concerned  physicians  to  study  this  problem  in  depth  and  we  will  be  happy  to 
notify  you  of  the  results  of  this  study  and  our  recommendations  when  they  are 
completed.  We  ask  that  your  subcommittee  recognize  and  give  consideration  to 
the  problems  being  faced  by  the  small  hospital  when  considering  applicable  health 
care  legislation. 

As  an  example  of  the  concern  expressed  by  some  of  our  37,000  members,  I  have 
enclosed  a  letter  from  one  of  them,  Dr.  Philip  Cleveland,  Omak,  Washington. 
Sincerely, 

Herb  L.  Huffingtox,  M.D 

Enclosure. 
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Family  Medical  Center,  P.S., 

Omak,  Wash.,  March  18,  1975. 

Herbert  A.  Holden,  M.D., 

President,  American  Academy  Of  Family  Physicians, 
San  Leandro,  Calif. 

Dear  Mr.  Holden  :  I  am  writing  to  you  as  a  member  of  the  Academy's  Com- 
mission on  Health  Care  Services  and  also  as  an  academy  member  practicing  in  a 
small  rural  hospital.  My  concern  is  the  future  of  the  rural  hospital  as  a  health  care 
entity  in  this  country  in  light  of  the  current  squeeze  between  the  high  cost  of 
doing  business,  skyrocketing  malpractice  insurance  rates,  the  increasing  federal 
requirements  for  utilization  review,  and  most  recently  the  changes  in  Title  18  and 
Title  19  reimbursement  schedules  which,  at  least  for  those  of  us  in  the  western 
United  States,  will  mean  a  change  from  the  PAS  75th  percentile  on  a  national 
basis  to  the  PAS  50th  western  regional  percentile.  This  latter,  of  course,  means 
that  those  in  the  west  who  have  long  had  the  best  national  record  with  regard  to 
utilization  will  be  penalized  for  doing  an  effective  job. 

You  and  I  and  many  of  our  colleagues  have  all  spent  hours  in  meetings  where 
these  types  of  problems  have  been  discussed  in  general.  Almost  always  someone 
mentions  the  fact  that  someday  we  will  have  to  consider  how  all  of  this  applies 
to  the  small  hospital.  As  you  know,  this  ve^  rarely  gets  done.  I  am  concerned  that 
all  of  our  worries  and  work  with  regard  to  manpower  distribution  and  encourage- 
ment of  family  physicians  to  seek  rural  areas  in  which  to  practice  may  well  be  for 
naught  if  the  rural  hospital  continues  to  be  in  danger  of  succumbing.  A  specific 
problem,  of  course,  is  in  the  area  of  malpractice  insurance  premiums  which  for 
the  smaller  hospitals  have  gone  up  400  to  500  percent  this  year.  Another  area  is 
the  unilateral  determination  of  utilization  standards  by  governmental  committees 
which  as  you  know  frequently  are  based  only  on  requirements  for  cost  contain- 
ment and  rarely  reflect  consideration  for  patient  needs.  It  is  difficult  for  any 
hospital  to  absorb  these  types  of  losses,  (expenses)  but  for  facilities  of  50  beds  or 
under,  it  can  be  disastrous. 

I  would  request,  if  you  concur  with  my  feelings,  that  you  and  your  board 
specifically  address  the  problems  of  the  small  hospital.  As  yet,  to  my  knowledge, 
there  has  been  no  opportunity  for  the  small  hospital  to  be  represented  in  testimony 
before  any  of  the  several  federal  committees  concerned  with  health  care  services. 
Perhaps  the  Academy's  Commission  on  Health  Care  Services  might  consider  this 
as  a  priority  mission.  My  concern,  and  that  of  many  of  our  colleagues  practicing 
in  rural  areas,  is  that  should  these  trends  continue  it  will  not  be  many  years  before 
the  rural  hospital  as  we  know  it  will  be  unable  to  exist  financially  and  that  our 
efforts  in  the  field  of  rural  health,  manpower  distribution,  and  the  training  of  resi- 
dents in  family  medicine  with  interest  in  rural  practice  will  largely  have  been 
wasted.  Additionally,  and  directly,  those  patients  for  whom  these  efforts  have 
been  expended  stand  to  lose  a  critical  aspect  of  health  care. 

I  would  very  much  appreciate  hearing  from  you  and  an}^  thoughts  you  might 
have  on  the  subject. 

Very  respectfully  yours, 

Philip  D.  Cleveland,  M.D. 


Statement  of  Richard  L.  De  Saussure,  M.D.,  President,  the  American 
Association  of  Neurological  Surgeons 

The  American  Association  of  Neurological  Surgeons,  an  organization  of  1,359 
members  and  designated  spokesman  for  the  neurosurgical  community  on  national 
affairs  wishes  to  call  to  the  attention  of  The  Committee  on  Ways  and  Means  of 
the  United  States  House  of  Representatives  the  present  inequities  in  reimburse- 
ment of  neurological  surgeons  occasioned  by  the  current  malpractice  crisis. 

In  recent  months,  manj^  neurosurgeons  have  been  requested  to  pay  malpractice 
insurance  premiums  200,  300,  or  400  percent  higher  than  those  premiums  in 
the  preceding  year.  In  some  instances  the  requested  increase  in  premiums  have 
been  as  high  as  $30,000.00  per  annum. 

The  federal  government  through  the  current  medicare  policj^  revises  physician 
reimbursement  profiles  only  after  an  interval  of  two  years  time. 

The  current  malpractice  crisis  requires  a  more  rapid  and  equitable  revision  of 
provider  profiles  for  those  physicians  in  the  high  risk  specialties  who  are  facing 
large  increases  in  their  professional  liability  premiums. 
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There  are  several  ways  that  the  federal  government  may  respond  to  this 
crisis.  One  acceptable  method  is  to  allow  an  emergency  increase  in  provider 
profiles  for  those  physicians  in  the  high  risk  specialties.  A  second  measure  would 
be  for  the  federal  government  to  impose  limits  of  recoverability  in  malpractice 
actions  for  those  individuals  who  benefit  from  federally  financed  health  care 
programs. 

It  is  manifestly  unjust  to  require  the  private  sector  of  the  patient  population 
to  finance  this  increase  in  malpractice  premiums  and  allow  the  federally  financed 
sector  beneficiaries  to  obtain  unlimited  judgements. 

It  is  requested  that  the  Committee  on  Ways  and  Means  of  1?he  House  consider 
this  appeal  and  take  action  appropriate  to  resolve  the  current  dilemma. 


American  Dental  Association, 

Washington,  D.C.,  June  11,  1975. 

Hon.  Dan  Rostenkowski, 
Chairman,  Subcommittee  on  Health, 
Washington,  D.C. 

Dear  Mr.  Rostenkowski:  Attached  are  the  comments  of  the  American 
Dental  Association  concerning  HEW  proposed  utilization  review  regulations  and 
proposed  regulations  to  tie  allowable  charge  increases  to  economic  indices. 

Our  Association  continues  to  have  serious  concerns  with  both  of  these  issues. 

I  would  appreciate  having  the  attached  comments  included  in  the  Record  of 
your  hearings  on  these  regulations. 
Sincerely  yours, 

L.  M.  Kennedy,  D.D.S.,  President. 

Enclosures. 

American  Dental  Association, 

Chicago,  III,  February  7,  1974. 

Hon.  J.  B.  Cardwell, 

Commissioner  of  Social  Security,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Mr.  Commissioner:  The  American  Dental  Association  offers  these 
comments  on  proposed  amendments  to  20  CFR,  Part  405  (Regulations  No.  5)  of 
the  Social  Security  Administration  as  published  in  the  January  9,  1974  issse  of 
the  Federal  Register.  These  proposed  amendments  are  mainly  directed  to  evaluating 
the  necessity  for  admitting  Medicare  and  Medicaid  beneficiaries  to  hospitals  and 
skilled  nursing  facilities. 

The  Association  confines  its  comments  to  the  proposed  revision  of  paragraphs 
fa)  and  (e)  of  Section  405.1035  and  of  paragraph  (d)  of  Section  405.1137.  In  each 
instance  a  dentist  or  physician  would  have  to  submit  extensive  documentation 
to  justify  the  admission  of  his  patient  to  a  hospital  or  skilled  nursing  facility,  in 
advance  of  the  admission  date  for  elective  procedures  or  within  "one  working  day" 
after  the  admission  date  for  emergency  procedures. 

The  American  Dental  Association  objects  to  the  proposed  procedure  for  re- 
viewing the  necessity  of  hospitalization  for  Medicare  and  Medicaid  beneficiaries. 
The  Association's  objections  are  based  upon  the  following:  (1)  unwarranted 
interference  with  the  patient-doctor  relationship  and  with  the  professional 
judgment  of  dentists  and  physicians,  (2)  unjustified  diminishment  of  the  rights  of 
Medicare  and  Medicaid  beneficiaries  and  (3)  the  absence  of  any  legal  basis  for 
the  proposed  review  procedures. 

The  dentist  or  physician  admits  a  patient  to  a  hospital  as  an  inpatient  because 
the  doctor  is  convinced  that  treatment  of  that  patient  requires  the  use  of  services 
only  available  at  the  hospital.  The  doctor  makes  his  decision  to  hospitalize, 
furthermore,  only  after  an  intensive  scrutiny  of  his  patient's  physical  and  even 
psychological  needs.  No  review  of  diagnostic  charts  and  other  documents  by  a 
committee  can  substitute  for  the  doctor's  intimate  awareness  of  his  patient's 
needs. 

The  proposed  amendments  are  also  a  distinct  threat  to  the  entitlement  of 
Medicaid  and  Medicare  beneficiaries  and  even  to  their  ph}Tsical  well-being.  An 
elderly  patient  who  is  suddenly  faced  with  notice  that  his  hospitalization  Costs 
are  not  covered  by  his  Medicare  or  Medicaid  entitlement  is  not  likely  to  return  to 
good  health  as  readily  as  otherwise.  Even  more  critical  wTould  be  the  dilemma 
faced  by  the  elderly  patient  when  told  that  if  he  or  she  is  hospitalized,  the  Medicare 
or  Medicaid  authority  may  decline  to  pay  the  costs  of  his  or  her  hospitalization. 
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Finally,  the  statutory  basis  for  the  proposed  revision  of  20  CFR,  Part  405,  is  a 
1972  amendment  to  Section  1861  (k)  of  the  Social  Securitj^  Act  (Medicare).  That 
amendment  merely  authorizes  the  HEW  Secretary  to  apply  the  stricter  utiliza- 
tion review  requirements  of  a  state's  Title  XIX  program  (Medicaid)  to  Medicare 
patients.  In  the  opinion  of  the  American  Dental  Association,  no  language  in 
Section  1861  (k)  or  any  other  provision  of  Titles  XVIII  or  XIX  of  the  Social 
Security  Act  would  give  legitimacy  to  the  proposed  amendments  to  CFR,  Part  405, 
as  set  out  in  the  January  9  issue  of  the  Federal  Register. 
Sincerely  yours, 

Bernard  J.  Conway, 
Assistant  Executive  Director, 
Legislation  and  Legal  Affairs. 

May  13,  1975. 

Mr.  James  Cardwell, 

Commissioner  of  Social  Security,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Commissioner  Cardwell:  I  am  writing  to  express  the  views  of  the 
American  Dental  Association  in  opposition  to  proposed  regulations  published  in 
the  April  l4,  1975  Federal  Register  which  review  possible  procedures  for  the  deter- 
mination of  reasonable  charges  for  physicians  under  medicare.  Although  it  is 
not  spelled  out  in  the  regulations,  we  understand  that  these  requirements  would 
also  be  imposed  under  the  medicaid  and  maternal  and  child  health  programs. 
The  dental  profession  has  a  significant  concern  with  procedures  for  determining 
reasonable  charges  under  medicare,  medicaid,  and  maternal  and  child  health. 

We  are  opposed  to  the  concept  of  tying  allowable  reimbursement  rates  to 
economic  indices.  The  experiences  of  practitioners  of  the  various  health  professions 
under  the  price  control  programs  which  were  in  existence  from  August  1971  until 
May  1974  point  out  clearly  the  inequities  of  a  system  which  controls  fees  accord- 
ing to  an  arbitrary  standard. 

The  requirements  of  the  law  and  the  regulations  would  define  reasonable  charges 
as  the  prevailing  charge  in  a  locality  as  of  December  31,  1970,  which  obviously 
would  be  an  inappropriate  basis  five  years  later,  or  the  prevailing  charge  level 
that  covers  75%  of  the  customary  charges  in  a  locality  as  of  June  30,  1973  with 
increases  allowed  on  the  basis  of  appropriate  economic  index  data. 

The  regulations  as  proposed  would  carry  forth  this  criteria  but  do  not  indicate 
what  the  appropriate  economic  indices  would  be.  Although  examples  are  given 
of  how  a  determination  for  an  allowable  increase  might  be  made,  there  is  nothing 
in  the  regulations  to  provide  certainty  to  physicians  and  dentists  as  to  how  in 
fact  these  determinations  will  be  made  over  a  course  of  time. 

We  feel  very  strongly  that  the  use  of  a  system  which  is  tied  to  any  arbitranT 
indexing  mechanism  will  result  in  inequities  for  dental  practitioners.  However, 
to  propose  a  system  which  does  not  even  make  clear  for  the  practitioner  what 
these  economic  indices  will  be  and  how  he  can  determine  appropriate  fee  increases 
is  tetany  unacceptable. 

The  American  Dental  Association,  we  repeat,  is  opposed  to  the  concept  of 
controls  and  indexing  in  these  proposee  regulations.  As  we  have  indicated  the 
Association  also  has  strong  concerns  with  their  vagueness.  Therefore  we  urge 
that  implementation  of  these  proposed  regulations  be  held  in  abeyance. 
Sincerely  yours, 

Lyndon  M.  Kennedy,  D.S.C.,  President. 


American  Fork  Hospital, 
American  Fork,  Utah,  June  10,  1975. 

Hon.  Dan  Rostenkowski, 

Chairm,an,  Subcommittee,  Committee  on  Health,  House  Ways  and  Means  Committee, 
Washington,  D.C. 

Dear  Representative  Rostenkowski:  Both  regulations  to  eliminate  the 
8H%  nursing  differential  costs,  and  to  revise  the  limits  on  routine  inpatient  costs 
deliberately  avoid  Section  1861  (V)(l)  of  the  law,  PL  89-97. 

Regulations  creating  cost  categories  to  limit  reimbursement  of  routine  inpatent 
costs  under  Section  223  of  PL  92-603  are  illegal  and  illogical.  These  regulations 
create  artificial  cost  reimbursement  limits  according  to  board  categories  of  hospital 
size  and  sub-groups  determined  by  per  capita  income  in  the  area  where  the  hos- 
pital is  located  and  are  the  only  criteria  for  limiting  Medicare  payments. 
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Rural  hospitals  in  the  same  size  non-SMSA  categories  (1  to  169)  in  surrounding 
states  have  these  limits:  Colorado,  Idaho,  Wyoming — $75-80,  Montana  and 
Arizona— $89-90,  New  Mexico  $67,  and  Nevada  $76-83,  contrasted  to  Utah's 
$62-65,  which  is  18.7%  lower  than  the  average  of  these  surrounding  states. 
Utah  hospitals  are  unfairly  penalized  in  comparison  to  other  hospitals  not  because 
of  inefficiency,  but  because  of  HEW  premises. 

The  cost  of  supplies,  services,  and  wages  faced  by  Utah  hospitals,  and  com- 
parable sized  rural  or  metropolitan  hospitals  in  neighboring  intermountain  states, 
does  not  vary  much.  Average  daily  costs  for  Utah  hospitals  are  at  the  norm  for 
both  intermountain  region  and  national  statistical  comparisons  maintained  by 
the  American  Hospital  Association,  not  at  the  bottom,  like  the  HEW  limits.  This 
regulation  is  unjust  as  well  as  in  conflict  with  the  intent  of  Congress. 

We  feel  that  these  regulations  are  unjust  and  discriminator}^  and  they  are 
not  in  accord  with  either  the  law  or  congressional  intent.  We  ask  that  the  com- 
mittee institute  legislative  remedies  to  correct  these  injustices  and  defects,  and 
that  the  committee  urge  the  secretary  of  HEW  to  likewise  change  and  correct 
the  regulations.  Your  interest  and  concern  in  this  important  matter  are  greatly 
appreciated. 

Sincerely, 

Wayne  R.  McTague,  Administrator. 


Statement  of  Wiley  M.  Crittenden,  Jr.,  President,  American  Health 

Care  Association 

Mr.  Chairman  and  members  of  the  subcommittee,  I  am  pleased  to  have  this 
opportunity  to  comment  on  the  issues  which  are  the  subject  of  your  hearing 
today. 

The  American  Health  Care  Association  and  its  8,000  member  long-term  care 
facilities  are  committed  to  the  principle  of  partnership  with  Federal  and  state 
government  to  help  carry  out  the  intent  of  Congress  in  the  implementation  of  the 
Medicare  and  Medicaid  programs.  Our  largest  constituency  is  the  infirm  elderly. 
Our  responsibility  to  that  constitutency  is  to  provide  quality  care  in  safe  sur- 
roundings with  fair  payment  for  services. 

It  is  in  the  light  of  this  responsibility,  and  with  an  understanding  of  the  intent 
of  Congress,  that  we  judge  the  wisdom  of  various  administrative  actions  taken 
by  the  Department  of  Health,  Education,  and  Welfare.  Herewith  our  comments 
on  the  questions  before  you  today. 

Utilization  review 

The  only  legitimate  purpose  of  any  program  of  professional  review  of  services 
rendered  to  program  beneficiaries  is  to  assure  that  these  individuals  are  receiving 
services  of  high  quality  in  the  appropriate  setting  as  determined  by  the  applica- 
r.on  of  sound  medical  judgment.  We  believe  that  on  the  whole  the  Congress  in- 
cluded adequate  flexibility  in  the  statute  for  the  Secretary  to  provide  for  or 
approve  a  number  of  alternative  arrangements  to  accomplish  effective  utilization 
review  of  skilled  nursing  and  intermediate  care  services,  including  the  option  of 
approving  state  procedures  which  are  superior  in  their  effectiveness. 

To  date,  the  Department  has  chosen  to  follow  only  the  most  restrictive  course 
of  offering  undifferentiated  uniform  Federal  regulations  which,  if  implemented, 
would  inundate  physicians  and  other  professional  personnel  with  time-consuming 
paperwork.  In  some  rural  areas  where  medical  personnel  are  in  short  supply,  the 
addition  of  the  responsibilities  inherent  in  the  UR  regulations  is  a  pipe  dream.  Any 
attempt  to  rigidly  enforce  these  requirements  in  rural  areas  could  very  well  result 
in  the  closing  of  small  hospitals  and  nursing  homes,  and  the  loss  of  the  few  doctors 
who  presently  practice  in  these  areas. 

But  these  problems  are  not  necessarily  limited  to  rural  areas.  Provisions  in  these 
regulations  which  would  prohibit  persons  employed  by  or  financially  interested  in 
a  nursing  home  from  serving  on  a  UR  committee  would,  in  my  judgment,  dis- 
qualify a  substantial  number  of  medical  professionals  available  in  many  areas. 
Statutory  changes  might  be  necessary  in  this  regard  to  allow  some  flexibility  in 
these  provisions.  We  would  suggest  at  a  minimum  that  persons  who  are  private 
practitioners  retained  by  a  facility  on  a  consulting  basis  be  allowed  to  perform 
UR  functions.  Also,  the  prohibition  against  financially-interested  persons  should 
apply  only  to  those  with  a  substantial  financial  interest.  These  changes  would 
greatly  ease  the  process  of  compliance  for  many  facilities. 
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But  even  these  modifications  are  of  little  value  in  areas  where  personnel  with 
available  time  to  serve  on  a  UR  committee  simply  do  not  exist.  In  those  instances, 
Mr.  Chairman,  we  respectfully  suggest  that  the  state  be  allowed  to  submit  alterna- 
tive procedures  to  the  Secretary  which  will  satisfy  the  intent  of  Congress  that  a 
regular  program  of  utilization  review  be  implemented. 

The  statute  presently  provides  the  UR  procedures  established  by  the  state  for 
Title  XIX  may  be  adopted  with  prior  approval  by  the  Secretary.  AHCA  strongly 
requests,  particularly  in  view  of  the  confusion  surrounding  the  recent  court 
injunction,  that  DHEW  suspend  planned  implementation  of  its  regulations,  and 
proceed  to  review  and  expedite  approval  of  alternative  state  utilization  review 
procedures  for  implementation  in  Title  XVIII  and  XIX.  I  believe  this  action  can 
assure  that  effective  and  flexible  UR  procedures  remain  in  effect  until  such 
time  as  PSRO's  are  able  to  assume  the  major  responsibility  for  reviews. 

The  larger  question  which  we  must  address,  Mr.  Chairman,  is  whether  present 
review  methods  result  in  better  patient  care.  Our  association  has  long  been  con- 
cerned that  review  decisions  have  been  based  on  arbitrarily  defined  levels  of  care 
which  have  little  relation  to  the  total  needs  of  individuals.  These  criteria  have 
served  as  devices  for  manipulating  people  in  and  out  of  the  system  or  down- 
grading coverage  to  a  less  expensive  level  of  service  solely  on  the  basis  of  costs. 

There  is  an  urgent  need  for  a  more  scientific  approach  to  inpatient  utilization 
review  in  long-term  care  facilities.  A  number  of  so-called  patient  assessment 
instruments  have  now  been  offered,  including  a  system  developed  by  the  Harvard 
Center  for  Community  Health  and  Medical  Care.  The  latter  system  includes  a 
user's  manual  which  provides  for  a  comprehensive  assessment  medical,  health, 
and  social  factors  bearing  on  an  individual's  need  for  health  services. 

I  would  strongly  suggest  that  this  committee  give  serious  consideration  to  the 
possibility  of  requiring,  at  the  appropriate  time,  the  adoption  of  patient  assess- 
ment systems  in  all  utilization  and  medical  review  of  patients  receiving  long-term 
care  services  under  Medicare,  Medicaid,  or  a  future  national  health  insurance 
program. 

Nursing  differential 

As  the  committee  is  aware,  the  Medicare  program  has  been  of  relatively  little 
consequence  in  the  area  of  long-term  care  because  of  very  narrow  restrictions  on 
coverage.  Therefore,  I  do  not  pretend  that  the  removal  of  the  8^%  nursing  dif- 
ferential will  have  a  catastrophic  impact  on  nursing  homes  in  this  country. 

At  the  same  time,  Mr.  Chairman,  neither  can  I  accept  the  prima  facie  finding  of 
DHEW  that  this  payment  differential  is  no  longer  justified  in  any  circumstances. 
While  the  cost  differential  attributable  to  Medicare  beneficiaries  is  more  pro- 
nounced on  the  hospital  side,  there  are  a  number  of  nursing  facilities  which  pro- 
vide a  rather  intensive  level  of  service  to  a  substantial  number  of  Medicare 
patients.  This  process  has  become  more  common  due  to  earlier  discharges  from 
hospitals  and  more  timely  approvals  of  coverage  by  the  intermediaries.  Under 
these  circumstances,  it  is  not  unusual  for  Medicare  patients  to  require  signifi- 
cantly greater  nursing  care  than  the  longer  term  Medicaid  and  private  paying 
patients. 

For  this  reason,  Mr.  Chairman,  we  believe  that  the  nursing  differential  payment 
should  be  continued  for  Medicare-participating  facilities  which  are  able  to  sub- 
stantiate such  a  cost  differential.  We  believe  that  present  procedures  are  adequate 
to  assure  that  documentation  of  this  cost  differential  is  submitted.  Clearly,  a 
blanket  discontinuation  of  the  provision  would  be  inequitable  under  the  cir- 
cumstances I  have  described. 

However,  I  must  admit  Mr.  Chairman,  that  an  issue  such  as  this  strikes  me  as  a 
bit  irrelevant  to  the  total  issue  of  provider  reimbursement.  As  our  association  has 
said  to  this  Committee  on  several  occasions,  we  believe  that  the  present  cost 
reimbursement  system  in  Medicare  is  a  farce  and  a  shambles.  I  strongly  urge 
this  Subcommittee  to  take  immediate  action,  prior  to  consideration  of  national 
health  insurance  if  need  be,  on  prospective  payment  legislation  such  as  was  em- 
bodied in  H.R.  13641,.  introduced  by  Congressman  Mills  in  the  last  session.  We 
must  begin  as  soon  as  possible  to  implement  provider  reimbursement  methods 
which  anticipate  the  full  financial  requirements  of  facilities,  and  provide  suitable 
incentives  for  quality  care  and  cost  containment.  This  action  should  not  be  delayed 
until  some  future  time  when  agreement  might  be  reached  oil  a  national  health 
insurance  bill. 

CONCLUSION 

Mr.  Chairman,  I  appreciate  this  opportunity  to  include  the  views  of  the  Ameri- 
can Health  Care  Association  in  the  record  of  your  hearing.  I  ask  for  the  careful 
consideration  of  our  recommendations  by  the  entire  subcommittee. 
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Statement  of  William  Mi  Thompson,  M.D.,  Chief  of  Staff,  Huntington 
Inter-Community  Hospital,  Huntington  Beach,  California;  Chairman, 
Committee  on  Professional  Liaison,  Medical  Advisory  Council  of 
American  Medicorp.  Inc. 

SUMMARY 

The  Medical  Advisory  Council  is  an  association  of  chiefs  of  staff  of  41  hospitals 
owned  and  managed  by  American  Medicorp,  Inc.,  a  publicly  held  Hospital 
Management  Corporation  with  Headquarters  in  Bala  Cynwyd,  Pennsylvania. 
The  Medical  Advisory  Council  is  made  up  Of  Chiefs  of  Staff  representing  all 
medical  staff  members  in  these  facilities.  The  total  number  of  physicians,  both 
allopathic  and  osteopathic,  on  these  medical  staffs  is  880(h  All  hospitals  are 
accredited  by  the  Joint  Council  on  the  Accreditation  of  Hospitals,  members 
of  the  American  Hospital  Association,  the  Federation  of  American  Hospitals, 
the  American  Medical  Association  or  the  American  Osteopathic  Association, 
as  appropriate.  The  Office  of  the  Medical  Advisory  Council  is:  American  Medi- 
corp, Inc.,  Ill  Presidential  Boulevard,  Bala  Cynwyd,  Pennsylvania,  19004. 

Dr.  Thompson  is  Chairman  of  the  Committee  on  Professional  Liaison  and, 
as  such,  represents  the  interest  of  the  8800  physicians  on  the  medical  staffs 
of  the  hospitals  mentioned  above.  On  presenting  his  views  on  the  subject  under 
consideration,  he  speaks  with  the  authority  of  the  Executive  Committee  and 
Board  of  Directors  of  the  Medical  Advisory  Council,  who  in  turn  represents  the 
8800  physicians  on  the  medical  staffs  of  the  hospitals. 

The  Medical  Advisory  Council  supports  the  temporary  injunction  against  the 
implementation  of  the  revised  utilization  review  regulations,  urges  a  permanent 
injunction  be  granted,  supports  HR7000  which  would  continue  the  834%  nursing 
differential  under  medicare  cost  reimbursement,  and  rejects  the  concept  of  cost 
containment  through  reducing  reimbursement  levels  for  medicare  and  medicaid 
patients. 

STATEMENT 

The  Medical  Advisory  Council  of  American  Medicorp,  Inc.  is  composed  of 
chiefs  of  staff  and  chiefs  of  staff — elect  representing  about  9,000  practicing  physi- 
cians in  forty-one  (41)  community  hospitals  throughout  the  country.  The  Pro- 
fessional Liaison  Committee  is  not  a  political  group,  but  a  committee  that  deals 
directly  with  practicing  physicians  in  community  hospitals  seeking  to  speak  with 
one  voice  on  matters  that  concern  them. 

There  has  been  developed  a  system  for  rapid  communication  among  these 
hospitals  and  physicians  and  this  communication  can  be  utilized  to  provide 
information  to  and  from  the  hospitals  and  physicians  and  some  central  source. 

These  hospitals  and  plrysicians  have  shown  a  dedication  to  high  quality  medical 
care  with  a  strong  commitment  to  continuing  education  of  physicians  and  the 
hospital  staff  members. 

These  hospitals  and  their  medical  staffs  have  the  highly  developed  peer  review 
system  which  is  capable  of  adaptation  to  new  concepts  and  they  are  also  develop- 
ing systems  and  new  concepts  of  peer  review  both  for  the  hospitals  and  for  the 
physicians'  private  offices. 

Utilization  review  procedures  effective  July  1,  1975 

The  Medical  Advisory  Council  concurs  and  approves  of  the  current  temporary 
injunction  granted  by  Judge  Hoffman  in  response  to  a  request  by  the  American 
Medical  Association.  We  encourage  the  extension  of  that  injunction  and  the 
ultimate  awarding  of  a  permanent  injunction  against  the  implementation  of  the 
new  utilization  review  procedures  on  July  1,  1975.  The  focal  point  of  our  dissatis- 
faction with  the  new  utilization  review  procedures  is  that  they  fail  to  accomplish 
what  was  intended — control  of  over-utilization  of  hospital  facilities.  If  utilization 
control  is  the  aim  of  the  new  utilization  review  regulations,  we  submit  that  better 
control  can  be  effected  by  peer  review  by  and  among  physicians. 

Medicare  nursing  differential 

The  elimination  of  the  8x/>  %  medicare  nursing  differential  from  cost  reimburse- 
ment effective  July  1st  is  a  method  to  achieve  a  reduction  in  cost  of  health  care, 
but  it  merely  transfers  that  cost  to  others.  It  is  a  known  fact,  recently  supported 
by  studies  done  in  Florida  and  California  and  available  to  HEW,  that  medicare 
patients  require  in  excess  of  20%  additional  care  because  of  their  age.  To  eliminate 
an  8y2%  nursing  differential  from  Medicare  is  an  unfair  and  dangerous  attack  on 
the  viability  of  each  hospital  in  the  country. 
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The  Medical  Advisory  Council  supports  HR700.0,  introduced  by  Representa- 
tive Hannaford  of  California  which  would  continue  the  nursing  differential.  We 
think  this  is  an  urgent  matter  for  HEW  reconsideration. 

The  indigent  care 

The  original  intent  of  the  Medicare  and  Medicaid  programs,  as  indicated  by 
Congress,  was  to  bring  the  elderly  and  the  poor  back  into  the  main  stream  of 
medicine  by  subsidizing  the  cost  of  their  medical  care.  We  feel  this  intent  has 
been  eroded  to  the  extent,  as  exemplified  by  Medi-Cal  of  California,  that  the 
poor  have  been  substantially  driven  back  to  the  county  hospitals  or  to  the  high 
volume,  low  quality  ghetto  medical  practitioner.  This  has  been  accomplished  in 
our  opinion  by  cutting  reimbursement  payments  to  the  physicians  and  hospitals 
so  that  most  physicians  can  no  longer  afford  to  treat  such  patients  in  their  office 
or  in.  their  hospitals.  A  burden  has  been  placed  on  the  hospitals  and  physicians  in 
a  continuous  attempt  by  which  the  government  is  apparently  intending  to  reduce 
their  expenditure  in  these  two  programs  and  transfer  the  burden  to  the  physician 
and  to  the  hospital. 

In  our  opinion,  continuous  pressure  from  HEW  for  cost  reduction  tends  only  to 
reduce  payments  to  the  level  of  cost  or  below,  which  necessitates  a  subsidization 
of  such  patients  by  regular,  private  pay  patients,  insurance  companies,  physicians 
and  hospitals.  When  the  reimbursement  payments  reach  the  level  in  which  the 
physicians  and  hospitals  can  no  longer  subsidize  patients'  medical  care,  the  patient 
is  forced  to  return  to  the  county  hospital.  The  concern  of  the  government  agencies 
for  cost  control  is  understandable,  especially  in  the  current  economic  climate. 
However,  to  use  the  over-simplified  means  of  eliminating  or  reducing  reimburse- 
ment in  the  long  run  is  extreme^  detrimential  to  the  medical  system  of  this 
country. 

The  quality  of  medical  care  provided  in  the  United  States  is  the  highest  in  the 
world.  The  system  has  flourished  with  a  diverse  method  of  health  care  delivery. 
Damaging — even  destroying — the  entire  system  to  eliminate  perhaps  5%  of 
physicians  who  are  unconscionable  and  over-utilize  the  facilities  does  not  solve 
the  true  problem.  In  physiological  terms,  it  is  similar  to  destroying  the  host  to  be 
rid  of  the  parasite. 

In  the  interest  of  cost  control,  the  government  agencies  might  better  turn 
their  attention  to  providing  opportunity  for  physicians  in  hospitals  to  improve 
the  practice  management  activities  without  in  anyway  altering  their  approach  to 
medical  care.  There  is  no  question  that  the  physicians  do  consititute  a  "cottage 
industry"  and  that  they  would  benefit  from  the  type  of  practice  expertise  which 
is  known  in  the  business  communities  of  this  country. 

The  Medical  Advisory  Council  has  turned  its  attention  to  providing  manage- 
ment type  training  opportunities  for  physicians  so  that  they  may  function  in  a 
more  efficient,  cost-reducing  manner. 

There  is  a  growing  concern  on  the  part  of  all  plxysicians  to  be  more  cost  conscious. 
Opportunities  for  education  and  the  application  of  management  techniques-  to 
medical  practice  will,  in  the  long  term,  perhaps  benefit  everyone  in  terms  of  cost 
control  without  significantly  affecting  the  level  of  medical  care  available  in  this 
country.  The  Medical  Advisory  Council  has  turned  its  full  attention  to. this  con- 
cept. 

Suggestions  for  cost  control  and  research  by  HEW 

Cost  efficiency  and  the  standard  of  medical  care  available  could  be  substantially 
improved  by  a  thorough  investigation  into  the  following  areas: 
(A)  The  Veterans  Administration  Hospitals 
'(B)  Urban  County  Hospitals 
(C)  The  fee  basis  for  the  poor  and  elderly 

This  is  not  meant  as  a  suggestion  to  close  the  VA  hospitals  or  county  hospitals. 
The  suggestion  is  that  patients  under  government  programs  are  entitled  to  the 
same  care  as  "private  pay"  patients.  If  the  fees  paid  were  the  same,  free  enterprise 
would  turn  VA  hospitals  and  county  hospitals  into  competing  hospitals,  and  able 
to  withstand  compa.rision  with  the  "private  sector". 

The  Medical  Advisory  Council  supports  the  temporary  injunction  against  the 
implementation  of  the  revised  utilization  review  regulations,  urges  a  permanent 
injunction  be  granted,  supports  HR7000  which  would  continue  the  8H%  nursing 
differential  under  medicare  cost  reimbursement,  and  rejects  the  concept  of  cost 
containment  through  reducing  reimbursement  levels  for  medicare  and  medicaid 
patients. 
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Statement  of  American  Nurses'  Association 

The  American  Nurses'  Association,  the  professional  organization  of  registered 
nurses,  wishes  to  submit  the  following  comments  for  the  record  of  the  Subcom- 
mittee hearings  on  selected  issues  in  Medicare  policy. 

We  wish  to  comment  specifically  in  opposition  of  the  proposed  regulation  of 
the  Department  of  Health,  Education  and  Welfare  to  terminate  the  inpatient 
routine  nursing  salary  differential  as  a  reimbursable  cost. 

We  believe  that  the  proposed  termination  is  an  arbitrary  decision  that  would 
result  in  a  reduction  in  the  availability  of  nursing  care  for  a  group  most  critically 
in  need  of  a  high  degree  of  such  care. 

HEW  cites  1972  amendments  to  the  Social  Security  Act  (PI/92-603)  expanding 
the  scope  of  Medicare  coverage  to  include  two  additional  categories  of  population 
(the  disabled  and  those  with  end-stage  renal  disease)  as  one  reason  for  discon- 
tinuing the  differential.  This  change  in  the  social  security  law  in  no  way  negates 
or  destroys  the  need  for  recognizing  the  salary  cost  differential  resulting  from 
additional  staffing  for  the  above-age  65  beneficiaries.  That  need  has  been  amply 
demonstrated  by  prior  HEW  studies.  Such  studies  have  shown  that,  on  the 
average,  the  routine  nursing  care  of  the  elderly  patient  is  more  costly  than  that 
for  the  remainder  of  the  adult  non-maternity  patient  population.  It  appears  that 
despite  these  studies  and  with  no  new  evidence  to  the  contrary,  the  SSA  would 
now  terminate  the  cost  differential. 

Registered  nurses  are  acutety  aware  of  the  additional  care  which  many  patients 
over  65  require.  For  example,  many  of  these  patients  have  multiple  diagnoses 
which  makes  the  nursing  care  more  complex  and  demands  a  higher  level  of  super- 
vision. The  elderly  patient's  physiological  responses  and  his  senses  are  often 
slowed  or  impaired  which  means  more  time  is  involved  in  providing  nursing  care. 
He  often  receives  a  large  number  of  medications  and  many  times  a  great  deal  of 
skill  and  time  is  essential  in  order  to  assist  the  patient  to  take  the  medication  and 
to  observe  for  untoward  effects  of  these  drugs.  Family  members  often  need  to  be 
involved  in  patient  teaching  regarding  care  as  well  as  in  discharge  planning. 
Some  elderly  patients  may  be  confused,  disoriented  and  may  be  very  depressed, 
again  requiring  a  great  deal  of  knowledge,  supervision,  skill  and  time  on  the  part 
of  the  nurse. 

In  the  area  of  electrolyte  balance  and  fluid  intake  the  elderly  patients  require 
careful  monitoring.  Dehydration  is  often  a  problem  and  one  which  calls  for  close 
observation  and  alertness.  Nutritional  states  of  the  elderly  are  often  poor  and 
assistance  with  eating  as  well  as  ascertaining  causes  for  the  poor  nutrition  requires 
time,  observation  and  supervision. 

HEW  also  contends  that  because  of  an  increase  in  the  number  of  special-care 
beds  (intensive)  found  now  within  hospitals,  the  differential  is  not  needed.  How- 
ever, the  fact  is  that  the  elderly  are  not  being  cared  for  in  these  special  areas  in 
any  significant  numbers.  Most  of  the  over-65  group  continue  to  receive  most 
of  their  care  in  routine  general  care  areas. 

The  third  explanation  advanced  by  HEW  is  that  changes  in  the  Medicare  cost 
apportionment  requirement  give  special  recognition  to  the  greater  degree  of 
utilization  to  these  special  care  units  by  requiring  separate  cost  findings  and 
apportionments  for  them.  Again,  as  we  have  noted,  the  elderly,  by  and  large, 
are  not  receiving  care  in  these  special  areas.  Therefore,  the  argument  is  based 
on  a  fallacious  assumption. 

No  study  has  shown  a  reversal  of  the  original  studies  supporting  the  differential, 
the  inclusion  of  two  additional  categories  of  beneficiaries  does  not  render  the 
differential  inappropriate,  and  the  nursing  care  for  the  elderly  patients  has  not 
moved  to  the  special  care  unit.  Therefore,  the  American  Nurses'  Association  is 
strongly  opposed  to  the  proposed  change  to  terminate  the  nursing  salary  differen- 
tial. It  can  only  result  in  a  lessening  both  in  the  quantity  and  quality  of  care  for 
our  over-65  age  group  of  Medicare  beneficiaries.  We  believe  that  this  consideration 
far  outweighs  the  modest  cost  reduction  that  might  be  realized  by  ending  the 
differential. 
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Welborn  Baptist  Hospital, 

Evansville  Ind.,  June  9,  1975. 

Dan  Rostenkowski, 
Chairman,  Subcommittee  on  Health, 
Committee  on  Ways  and  Means, 
Washington,  D.C. 

Dear  Congressman  Rostenkowski:  As  a  representative  of  the  Board  of 
Directors  of  the  American  Protestant  Hospital  Association  and  as  Executive 
Director  of  Welborn  Baptist  Hospital,  I  am  writing  to  indicate  our  support  of 
House  Bill  H.R.  7000  which  supports  continuing  the  8H%  nursing  differential  for 
aged  Medicare  beneficiaries.  Our  hospital  would  lose  substantial  cash  flow  by 
eliminating  the  8}£  %  nursing  differential.  For  the  past  two  years  ending  June  30, 
our  records  reflect  that  we  were  allowed  the  following  differentials:  June  30,  1973, 
$29,355;  June  30,  1974,  $28,191. 

The  Department  of  Health  Education  and  Welfare  rationale  for  the  elimina- 
tion of  the  nursing  differential  is:  (1)  a  significant  decrease  in  the  number  of  bene- 
ficiaries below  age  65  (disabled  and  chronic  renal  disease  patients)  resulting  in  a 
more  appropriate  routine  per  diem  amount;  (2)  a  shift  in  caring  in  the  aged  from 
routine  to  special  care  and  intensive  care  units;  (3)  the  fact  that  Medicare  and 
Medicaid  separately  calculate  reimbursement  for  special  care  and  intensive  care 
areas. 

Regulation  Section  405.430,  which  established  the  8)4%  nursing  differential 
provided  for  periodic  re-examination  of  the  nursing  differential  by  stating,  "Fur- 
ther studies  will  be  conducted  periodically  (1)  to  determine  the  amount  of  inpa- 
tient routine  salary  cost  differential  for  the  aged  that  is  appropriate  for  the  future, 
(2)  to  ascertain  what  variations  in  differentials  should  be  established  for  such 
classes  of  providers  as  may  be  found  appropriate,  (3)  to  obtain  other  pertinent 
data  of  nursing  care  costs  for  maternity,  pediatric,  geriatric,  and  general  medical 
and  surgical  patients." 

In  the  beginning  when  the  8)4%  nursing  differential  was  established,  studies 
revealed  that  it  took  more  nursing  time  to  care  for  the  elderly.  This  is  still  the 
case.  It  takes  substantially  more  time  to  care  for  elderly  people.  This  was  found 
to  be  a  legitimate  cost  to  hospitals.  The  Department  of  Health,  Education,  and 
Welfare  rationale  is  not  what  is  occurring  in  the  hospitals  of  today.  There  has 
been  a  small  increase  in  other  beneficiaries,  but  most  of  the  patient  days  are 
applicable  to  Medicare  beneficiaries  over  6.5  years  old.  If  this  S}i%  nursing 
differential  is  disallowed,  our  cash  flow  will  decrease  by  the  above.  We  have  no 
other  source  to  recover  other  than  from  non-Medicare  patients. 

We  are  alarmed  that  the  bureau  budget,  the  Department  of  Health,  Education 
and  Welfare,  and  the  Social  Security  Administration  can  arbitrarily  decide  that 
the  8H%  differential  is  no  longer  a  legitimate  cost  without  further  ascertaining  by 
study  the  actual  situation  occurring  in  the  hospital  today.  A  study  was  made  by 
the  American  Hospital  Association  in  the  beginning  which  documented  that  this 
was  legitimate  cost,  and  there  are  examples  across  the  country  where  individual 
hospitals  have  done  studies  on  their  own  for  cost  effectiveness  to  establish  that 
the  8y2%  is  a  legitimate  cost. 

We  are  concerned  about  the  continued  effort  to  reduce  reimbursement  to 
hospitals  through  the  Medicare,  Medicaid,  and  other  programs.  We  would  en- 
courage the  support  and  help  of  those  who  are  voting  on  House  Bill  H.R.  7000. 

If  you  have  any  questions  in  this  regard,  we  would  appreciate  your  calling  them 
to  our  attention. 
Sincerely, 

Donald  I.  Gent, 

Executive  Director. 


Statement  of  The  American  Society  of  Internal  Medicine,  Ralph  F. 
Reinfrank,  M.D.,  President 

introduction 

We  understand  the  purpose  of  the  "public  oversight  hearings"  is  to  examine 
HEW  rule-making  procedures  with  respect  to  the  Medicare  program.  The  Ameri- 
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can  Society  of  Internal  Medicine  has  considerable  concerns  about  the  four  sets 
of  regulations  cited,  the  manner  in  which  they  were  promulgated,  and  whether  or 
not  they  are  in  keeping  with  congressional  intent.  It  is  significant  to  note,  however, 
that  the  authority  for  three  out  of  four  sets  of  regulations  is  derived  from  the 
Social  Security  Act  Amendments  of  1972  or  the  so-called  "Christmas  Tree 
Amendments."  It  is  our  belief  that  the  mounting  criticism  of  recent  HEW  regu- 
lations is  the  result  not  only  of  poor  rule-making  but  also  of  poor  legislation. 
Most  of  the  1972  amendments  were  passed  with  limited  analysis  and  no  public 
hearings.  It  seems  obvious  to  us  that  the  problems  now  surfacing  in  the  implemen- 
tation process  of  these  amendments  are  a  direct  result  of  the  regrettable  manner 
in  which  the  legislation  was  enacted.  While  our  comments  address  problems  we 
have  identified  in  the  proposed  regulations  and  the  regulatory  process  itself, 
we  believe  some  problems  may  be  solved  only  through  amendments  to  the  original 
legislation.  We  urge  that  you  consider  this  alternative. 

Recognition  of  prevailing  charge  increases  for  physicians'  and  certain  other  services 
tied  to  economic  indexes  (Federal  Register:  April  IJf.,  1975) 

Before  commenting  on  the  substance  of  these  proposed  regulations,  we  would 
like,  again,  to  express  the  often  stated  concern  that  30-day  comment  periods  are, 
in  many  instances,  inadequate  for  thorough  review.  This  is  particularly  true  in 
this  case,  as  evidenced  by  the  two-and-a-half  year  required  to  develop  the  regula- 
tions due  to  the  complexity  of  Section  224(a)  and  the  proposed  regulations  them- 
selves. It  seems  a  great  disservice  to  Medicare  recipients  and  the  medical  profession 
to  allow  only  30  days  to  review  and  comment  on  such  important  regulations. 
Our  request  for  an  extension  of  time  to  comment  was  denied. 

The  preface  to  the  actual  proposed  regulations  states  that,  "The  economic 
index  will  be  based  on  information  on  charges  in  expenses  of  physicians'  office 
practice  and  in  general  earning  levels  .  .  ."  This  statement  is  misleading  and  in 
conflict  with  information  distributed  at  a  pre-publication  presentation  by  BHI 
officials  April  11  attended  by  representatives  of  A  SIM.  In  fact,  the  formula 
proposed  at  the  pre-publication  meeting  is  based  on  surrogate  indices,  not  actual 
determinations  of  changes  in  expenses  of  physicians'  office  practice.  Some  specific 
Concerns  we  have  about  the  indices  used  in  this  formula  for  computing  physician 
practice  costs  are: 

1.  Wages  of  office  help  are  measured  by  changes  in  the  earnings  of  non-super- 
visorj*  workers  in  finance,  industry  and  real  estate.  This  may  be  an  adequate 
measure  of  the  trend  of  wages  for  clerical  workers,  but  we  do  not  think  it  reflects 
the  wages  for  allied  health  personnel  such  as  physicians'  assistants,  nurses  and 
medical  secretaries. 

2.  Office  space  costs  are  represented  by  the  cost  of  housing  for  urban  wage 
earners  and  clerical  workers.  Has  there  been  any  study  of  the  correlation  between 
this  index  and  physician  office  space  costs?  Vv  e  do  not  see  that  there  is  a  necessary 
correlation.  This  substitute  index  may  be  particularly  inequitable  to  those  many 
physicians  who  rent  space  in  prime  areas. 

3.  For  the  variable  in  the  proposed  formula  termed  '''Other  Expenses  of  Physi- 
cians' Practice,"  it  is  proposed  to  use  the  Consumer  Price  Index  (CPI).  Besides 
duplicating  the  measurement  of  expenses  included  elsewhere  in  the  formula,  the 
CPI  fails  to  take  into  consideration  those  expenses  which  are  unique  to  medical 
practice.  The  appropriateness  of  the  formula  can  be  contested  solely  because  it 
does  not  take  into  account  the  astronomical  increases  in  medical  liability  insurance 
premiums.  This  is  just  one  example  of  expenses  unique  to  medical  practice.  Our 
concern  is  supported  by  data  published  in  the  March  31,  1975  issue  of  Medical 
Economics  which  states  the  physicians'  practice  expenses  rose  17%  in  1974  as 
compared  with  an  advance  of  12%  for  the  CPI.  Because  the  "Other  Expenses  of 
Physician  Practice"  constitute  34%  of  physician  practice  costs  of  the  formula, 
any  disparity  will  have  a  significant  effect  on  the  economic  index  limit. 

We  have  one  serious  concern  regarding  the  computation  for  general  earning 
levels : 

4.  The  index  of  average  weekly  earnings  is  used  as  a  measure  of  the  change  in 
the  general  earning  levels  of  workers.  Average  weekly  earnings  are  influenced  by 
many  factors  including  part-time  workers,  over-time,  shift  differentials,  wage 
and  salary  rate  changes,  number  of  hours  worked,  industry  mix,  occupational 
mix,  sex  mix,  age  mix,  etc.  Changes  in  the  index  of  average  weekly  earnings  can 
be  affected  by  shifts  unrelated  to  wage  and  salary  levels.  For  example,  if  in  a 
recession  high  paying  industries  such  as  auto  companies  lay  off  a  substantial 
number  of  workers,  the  index  could  decrease  (or  the  increase  could  be  depressed) 
even  if  the  wage  rates  are  not  reduced. 


327 


Our  organization  had  the  opportunity  to  review  the  above  mentioned  indices 
because  we  were  invited  to  attend  the  April  11  meeting,  for  which  we  are  most 
appreciative.  However,  we  must  question  the  propriety  of  printing  only  the 
general  philosophy  in  the  Federal  Register  without  indicating  the  source  of  data 
to  be  used  or  even  the  formula  by  which  the  economic  index  limit  is  to  be  cal- 
culated. This  is  clearly  unfair  to  other  interested  parties,  such  as  organizations 
representing  the  aged,  not  invited  to  the  pre-publication  meeting. 

In  the  Senate  Finance  Committee  Report  on  Section  224(a)  it  states  .  .  the 
indexes  are  not  to  be  applied  on  a  procedure  by  procedure  basis  ..."  However, 
if  our  interpretation  is  correct,  the  published  regulations  would  apply  the  eco- 
nomic index  limit  to  each  individual  service  and  procedure.  This  would  appear 
to  be  in  direct  conflict  with  the  intent  of  the  Senate  Finance  Committee.  By 
applying  the  index  in  this  manner,  the  aggregate  increase  in  prevailing  charge 
levels  will  most  likely  fall  below  the  percentage  derived  from  the  formula,  since 
some  fees  will  increase  more  than  the  percentage  allowed  and  some  less. 

ASIM  is  concerned  that  implementation  of  the  proposed  formula  will  further 
change  the  intent  of  the  Medicare  law  passed  ten  years  ago  by  making  elderly 
patients  assume  an  ever  greater  portion  of  their  medical  bills.  It  has  been  esti- 
mated by  BHI  officials  that  $30  million  will  be  saved  in  the  first  year  of  implemen- 
tation of  the  economic  index  limit  formula.  We  are  concerned  that  the  government 
will,  in  fact,  merely  be  passing  these  costs  on  to  the  elderly.  We  also  believe  the 
resultant  decrease  in  assignment  acceptance  will  increase  administrative  costs. 

In  summary,  we  believe  the  proposed  regulations  should  be  withdrawn  for 
the  following  reasons: 

The  surrogate  indices  proposed  do  not  reflect  the  true  cost  of  medical 
practice. 

The  source  of  data  and  proposed  formula  were  not  published  in  the  Federal 
Register. 

The  application  of  the  index  on  a  procedure-by-procedure  basis  is  in  con- 
flict with  the  intent  of  Section  224(a). 

The  index  will  place  a  greater  financial  burden  on  the  elderly. 
We  ask  that  regulations  be  developed  which  more  accurately  reflect  the  expense 
of  medical  practice.  These  regulations  should  then  be  published  as  proposed  rules 
with  all  the  information  required  to  determine  how  calculations  will  be  made  and 
allowing  sufficient  time  for  comment. 

Termination  of  the  inpatient  routine  nursing  salary  cost  differential  as  a  reimbursable 
cost  of  a  provider  (Federal  Register:  April  3,  1975  and  May  23,  1975) 

Revision  in  the  schedule  of  limits  on  hospital  inpatient  general  routine  service  costs — 
reduction  from  90th  to  80th  percentile  (Federal  Register:  April  17,  1975  and  May  30, 
1975) 

Admittedly,  we  have  less  expertise  in  hospital  reimbursement  formulas  under 
the  Medicare  program  than  other  organizations;  however,  we  have  had  the 
opportunity  to  review  arguments  against  adoption  of  the  regulations  as  well  as 
the  administration's  reasons  for  promulgating  them.  While  many  of  the  objections 
to  the  regulations  appear  to  us  to  be  valid,  we  will  not  attempt  any  detailed 
evaluation.  Instead,  we  will  express  our  general  concern  about  the  administration's 
seemingly  arbitrary  and  unsubstantiated  approach  to  cutting  Medicare  expendi- 
tures for  hospital  costs. 

First,  the  two  major  reasons  given  by  the  administration  for  terminating  the 
routine  nursing  salary  cost  differential  are  (1)  the  Medicare  pregram  is  now  cov- 
ering people  under  65  and  (2)  many  more  beneficiaries  are  receiving  care  in  spe- 
cial care  units.  It  is  our  understanding,  however,  that  due  to  refined  cost-appor- 
tionment procedures  instituted  in  1972,  Medicare  does  not  reimburse  for  the 
routine  nursing  differential  for  patients  under  65  or  in  special  care  units,  only 
for  aged  Medicare  patients  in  routine  care  units.  If  this  is  the  case,  the  adminis- 
tration's reasoning  is  totally  irrelevant. 

Secondly,  the  stated  purpose  of  reducing  limits  on  reimbursement  for  inpatient 
general  routine  service  costs  from  the  90th  percentile  to  the  80th  plus  10  per  cent 
of  the  median  is  to  eliminate  reimbursement  of  costs  that  result  from  inefficient 
operation.  However,  we  have  not  seen  any  data  to  show  how  much  reducing 
reimbursement  will  affect  the  efficiency  of  operation. 

We  believe  the  major  impact  of  these  regulations,  as  with  the  regulations  elim- 
inating the  nursing  salary  cost  differential,  will  be  to  force  expenses  now  properly 
reimbursed  by  the  Medicare  program  to  be  dispersed;  this  would  increase  costs 
to  the  non-Medicare  inpatient  population.  This  is  in  direct  contravention  of 
Section  1861  (v)(l)  of  the  original  Medicare  legislation,  which  directs  that,  "such 
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regulations  shall  (a)  take  into  account  both  direct  and  indirect  costs  of  providers 
of  services  in  order  that,  under  the  methods  of  determining  costs,  the  cost  with 
respect  to  individual  covered  by  the  insurance  program  established  by  this  title 
will  not  be  borne  by  individuals  not  so  covered  .  .  .  "  Obviously  the  alternative 
to  raising  general  costs  would  be  reducing  the  range  and/or  quality  of  services 
offered  by  hospitals,  an  even  less  desirable  outcome. 

Utilization  review  procedures  for  hospitals  and  skilled  nursing  facilities  as  condi- 
tions for  participation  in  the  medicare  program  (Federal  Register:  November  29, 
1974  and  April  1,  1975) 

Because  of  pending  legislation  seeking  a  permanent  injunction  to  restrain  the 
Secretary  of  HEW  from  implementing  the  utilization  review  regulations,  we 
believe  it  inappropriate  to  comment  at  this  time. 


St.  Paul,  Minn.,  June  4,  1975. 

Hon.  Dan  Rostenkowski, 
Rayburn  House  Office  Building, 
Washington,  D.C. 

My  dear  Mr.  Rostenkowski:  I  have  written  to  my  congressman,  Joseph 
Karth,  concerning  the  "public  oversight"  session  of  the  House  Ways  and  Means 
Committee — Subcommittee  on  Health  scheduled  for  June  12. 

This  letter  outlines  several  facets  of  the  Medicare  program  as  it  affects  we 
physicians  and  our  responses.  Data  is  available  to  support  the  statements  I  have 
made  and  if  you  so  desire  I  will  make  this  available  to  you. 

With  warm  regards. 

Stanley  J.  Antolak,  Jr.,  M.D. 

Enclosure. 

St.  Paul,  Minn.,  June  4,  1975. 

Hon.  Joseph  Karth, 

Rayburn  House  Office  Building,  Washington,  D.C. 

My  Dear  Me.  Karth;  I  wish  to  respond  and  file  a  statement  for  the  record  for 
the  "public  oversight"  session  of  the  House  Ways  and  Means  Subcommittee  on 
Health. 

(1)  Utilization  review  regulations.  The  physicians  on  the  medical  staff  of  Bethesda 
Lutheran  Hospital  in  St.  Paul  have  developed,  implemented,  and  proven  practical, 
concurrent  utilization  review  for  patients  requiring  hospitalization.  Two  types  of 
programs  have  been  developed. 

1.  Utilization  review  at  the  50th,  75th,  and  90th  percentile  of  length  of  stay 
determined  by  PAS-MAP  statistics,  have  been  effective  in  changing  physician 
patterns  of  care  and  utilization.  There  has  been  no  demonstrable  compromise  of 
the  medical  care  of  many  thousands  of  patients  during  the  years  this  program 
has  been  in  operation. 

The  acceptance  of  this  program  by  physicians  is  variable  yet  the  professional 
attitude  of  the  reviewing  physicians  has  contributed  to  the  success  of  this  program. 
It  is  best  measured  by  the  decrease  in  the  hospital  length  of  stay  statistics  com- 
pared to  other  Twin  City  hospitals. 

In  those  instances  where  the  physician  utilization  committee  has  recommended 
termination  of  Medicare  benefits  when  further  hospitalization  was  deemed  un- 
necessary there  has  been  minimal  patient  or  family  disagreement  (five  cases) . 

2.  An  admission  review  program  was  developed  in  January,  1975,  to  comply 
with  the  original  HEW  recommendation  for  implementation  on  February  1,  1975. 
This  program  has  been  in  operation  on  a  continuing  basis  since  that  time.  Ap- 
proximately twelve  hundred  admissions  per  month  are  reviewed.  The  most 
significant  result  of  this  admission  review  program  has  been  the  change  in  the 
admitting  habits  of  a  select  group  of  physicians.  During  this  period  of  time  pnly 
one  Medicare  patient  was  found  to  have  been  admitted  to  the  hospital  inap- 
propriately when  outpatient  evaluation  and  treatment  would  have  been  adequate. 

On  an  economic  basis  the  admissions  review  program  does  not  appear  to  be 
effective  in  terms  of  discovery  of  inappropriate  admissions.  I  suspect  however 
that  this  experience  will  be  quite  the  opposite  in  those  hospitals  which  have  not 
been  committed  to  a  strong  utilization  review  plan  over  the  past  several  years. 

Although  an  injunction  was  granted  in  Federal  Courts  against  the  implementa- 
tion of  the  admissions  review  program,  the  medical  staff  at  Bethesda  Lutheran 
Hospital  is  continuing  its  program. 
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(2)  Proposed  rides  governing  Medicare  reasonable  charges  and  economic  indices. 
The  method  which  the  Medicare  intermediaries  use  for  the  n  development  of 
reimbursement  profiles  for  physicians  are  not  public  knowledge  to  the  providers 
of  health  care  services  and  appear  to  be  arbitrary  and  capricious.  The  fiscal 
intermediaries  do  not  recognize  usual  and  customary  charges  in  their  reimburse- 
ment formula,  are  punitive  to  physicians  established  in  practice  by  not  recognizing 
updated  charges  profiles,  whereas  new  practitioners  can  develop  "high"  profiles, 
and  in  the  proposed  regulations  would  reduce  reimbursement  in  my  practice  to 
less  than  my  1968  charges  when  I  started  and  for  other  physicians  to  less  than  their 
1964  charges  prevalent  at  the  time  of  the  passage  of  the  Medicare  law. 

(3)  Reduction  of  inpatient  payment  for  hospital  routine  service  costs  to  the  80th 
percentile.  The  cost  of  medical  care  delivered  in  hospitals  would  best  be  controlled 
by  limiting  the  use  of  the  facilities  and  the  skilled  care  provided  in  these  facilities. 
A  professionally  controlled,  effective,  admission  review  and  utilization  review 
program  would  provide  such  limitations.  Reduction  in  payments  to  hospitals  for 
services  already  rendered  is  punitive  and  the  punitive  aspect  is  emphasized  by  the 
retrospective  nature  of  such  payment — that  is  after  the  care  has  been  rendered. 

Admission  and  utilization  review  programs  will  cause  the  closure  of  many  hos- 
pitals throughout  the  country  with  marginal  cash  flows.  The  intent  of  regulations 
to  decrease  hospital  utilization  will  eliminate  excessive  hospital  beds  throughout 
the  country  by  such  hospital  closures. 

Hospital  reimbursement  formulas  should  be  related  to  the  measurable  effective- 
ness of  admission  and  utilization  review  programs  and  the  present  system  of 
reimbursement  related  to  length  of  stay  and  occupancy  rates  should  be  discon- 
tinued. The  latter  encourages  hospital  administrators  to  not  stimulate  the  medical 
staff  development  of  utilization  review  programs. 

A  system  of  reimbursement  for  hospital  costs  based  on  effective  utilization  and 
admission  review  programs  would  stimulate  administrators  of  hospitals  to  en- 
courage the  medical  staff  development  and  implementation  of  such  programs. 

As  President  of  the  medical  staff  at  Bethesda  Lutheran  Hospital  and  as  a 
practicing  private  physician  I  sincerely  request  that  the  representatives  of  the 
people  be  attentive  to  the  experiences  of  those  of  us  who  are  in  the  "front  line"  of 
medical  care  delivery.  I  respect  the  integrity  and  intent  of  the  innumerable  health 
care  planners  aiding  the  developing  of  health  care  laws  and  regulations  but  plead 
that  the  voices  of  those  of  us  who  are  actively  involved  in  health  care  delivery  be 
also  heard. 

With  warm  regards, 

Stanley  J.  Antolak,  Jr.,  M.D. 


Arkansas  Medical  Society, 
Fort  Smith,  Ark.,  June  10,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Subcommittee  on  Health,  Committee  on  IV ays  and  Means, 
Washington,  D.C. 

Dear  Mr.  Rostenkowski:  Your  subcommittee  is  commended  for  holding 
public  oversight  hearings  on  selected  regulations  pertaining  to  the  Medicare  Pro- 
gram. We  are  pleased  that  Congress  is  maintaining  an  interest  in  implementation 
of  legislation  which  it  creates.  We  believe  that,  in  many  cases,  regulations  govern- 
ing Federal  programs  go  beyond  the  intent  of  Congress. 

The  Arkansas  Medical  Society  wishes  to  take  this  opportunity  to  offer  its  views 
on  the  regulations  covered  by  the  hearing. 

We  believe  that  the  Medicare  regulations  which  are  the  subject  of  the  hearing- 
are  an  example  of  exceeding  the  authority  of  the  legislative  Act. 

We  do  not  believe  that  there  is  any  justification  in  the  Social  Security  Act  for  a 
"national  economic  index"  proposed  with  regard  to  the  reasonable  charge  reim- 
bursement to  physicians  under  Medicare.  Further,  we  believe  that  the  proposed 
regulations  impose  unfair  economic  controls  on  the  medical  profession  and  are, 
therefore,  discriminatory.  The  two-year  time  lag  involved  in  the  recognition  of  a 
prevailing  charge  increase  for  physicians  makes  Medicare,  fee  recognition  lag 
behind  current  trends  in  physicians'  fees,  Arkansas  is  principally  a  rural  state  and 
the  physicians  in  the  rural  areas  already  suffer  inequities  between  urban  and 
rural  practicing  pl^sicians  with  regard  to  reasonable  fee  determinations  under 
Medicare  regulations.  The  proposed  regulations  would  only  add  another  deterrent 
to  physicians  seeking  rural  locations  for  the  practice  of  medicine.  The  proposed 
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regulations  would  probably  also  result  in  a  reduction  in  the  number  of  physicians 
accepting  assignment  under  Medicare,  creating  a  financial  burden  for  the  Medi- 
care beneficiary. 

The  proposed  utilization  review  regulations  which  would  require  review  of  all 
Medicare  or  Medicaid  patients  admitted  to  hospitals  would  force  hospitals  to 
require  preadmission  certification  to  avoid  losses.  Utilization  review  committees, 
which  would  include  laymen,  would  review  every  decision  made  by  a  physician 
regarding  hospitalization  of  a  Medicare  or  Medicaid  patient.  This  is  not  only  an 
unwarranted  intrusion  into  the  physician-patient  relationship  but  also  a  violation 
of  a  provision  in  the  Social  Security  Act  which  forbids  control  over  the  practice  of 
medicine.  Such  preadmission  certification  would  add  to  the  cost  of  hospital  care, 
but  it  would  do  nothing  to  improve  the  quality  of  care.  The-  proposed  regulations 
could  also  possibly  result  in  unavailability  of  hospital  care  since  many  of  Arkansas' 
small  rural  hospitals  could  not  comply  with  the  rules. 

We  believe  that  the  finalization  of  the  regulations  as  proposed  would  be  inequit- 
able and  unfair  and  would  have  an  adverse  effect  on  medical  care  in  this  State. 
We  request  that  the  proposed  regulations  be  withdrawn. 

We  appreciate  this  opportunity  to  comment  on  the  proposed  regulations. 
Very  truly  yours, 

Paul  C.  Schaefer, 
Executive  Vice  President. 


Baptist  Hospital, 
Nashville,  Tenn.,  June  9,  1975. 

John  M.  Martin,  Jr., 

Chief  Counsel,  Committee  on  Ways  and  Means, 
Washingto n,  D.C. 

Dear  Sir:  We  at  Baptist  Hospital  have  been  notified  that  effective  July  1,  1975, 
a  vital  portion  of  the  reimbursement  structure  is  being  eliminated.  The  section  to 
be  eliminated  as  an  allowable  cost  is  the  8M>  %  nursing  differential  now  allowable 
as  cost  for  the  additional  nursing  care  necessary  for  Medicare  patients. 

Under  the  Medicare  reimbursement  formula,  we,  in  the  short-term,  general 
not-for-profit  hospital,  are  being  asked  to  care  for  Medicare  patients  at  our  cost. 
The  cost  formula,  without  the  8H%  nursing  differential,  assumes  that  all  patients 
are  ' 'average"  and  reimburses  based  on  a  calculation  of  rations  of  the  percentage  of 
Medicare  patient  revenue  in  comparison  with  total  patient  ievenue. 

The  Medicare  patient,  being  65  aud  older,  represents  a  special  problem  in 
nursing  care.  The  older  patient  requires  a  great  deal  more  attention  than  a  younger 
person  with  a  comparable  diagnosis.  The  older  patient  heals  more  slowly,  is  less 
independently  mobile  and  is  prone  to  have  more  complications  underlying  the 
primary  diagnosis,  than  the  younger  patient. 

Caring  for  elderly  patients  is  more  difficult  due  to  the  fact  that  they  become 
more  confused  and  disoriented  in  the  hospital  setting  than  the  younger  patient. 
This  confusion  adds  problems  in  that  treatments  are  more  difficult  to  administer, 
catheters  and  I.  Vs.  are  more  frequently  interrupted  or  disengaged  due  to  rest- 
lessness, movement  and  removal  by  the  patient. 

Additionally,  the  simple  act  of  keeping  up  with  the  personal  belongings  is  more 
difficult  due  to  the  patient's  confusion. 

The  elderly  patient  requires  much  more  assistance  in  the  activities  of  daily 
living  than  those  younger  patients.  Assistance  in  walking,  movement  to  treat- 
ments, and  routine  daily  living  functions  are  more  intense  in  the  elderly. 

We  have  read  correspondence  from  the  commissioner  of  Social  Security  re- 
lating that  "there  has  been  a  marked  increase  in  the  number  of  special  care  beds 
(intensive  care,  coronary  care) — and  there  has  thus  been  a  shift  of  the  intensely 
ill  from  routine  areas  to  these  special  care  areas."  Facts  of  the  utilization  of  beds 
by  Medicare  patients  do  not  support  the  above  quote. 

In  our  most  recently  filed  cost  report  we  show  a  grand  total  Medicare  patient 
days  of  56,807  with  only  4,827  or  8%  being  in  intensive  care.  By  newly  imple- 
mented procedures  we  segregate  the  cost  for  intensive  units  before  applying  the 
to  nursing  costs  for  non-intensive  Medicare  patients. 

Our  loss  of  cash  amounts  to  $45,000,  which  is  87^  per  Medicare  patient  day  or 
conversely  33^  per  patient  day  which  must  be  secured  from  the  non-Medicare 
patient. 
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The  continual  revision  in  cost  analysis  procedure  and  redefinition  of  allowable 
cost  is  reducing  the  reimbursement  for  Medicare  patients  and  is  moving  from  the 
cost  reimbursement  concept  over  toward  arbitrary  reimbursement  rates  that  are 
much  less  than  actual  cost.  Every  erosion  and  reduction  in  the  allowable  cost 
represents  a  further  burden  placed  on  the  non-Medicare  patients. 

In  the  name  of  the  private  patients  who  must  absorb  cost  increases  in  hospital 
charges,  we  urge  that  you  contact  those  in  a  position  to  render  decisions  and 
request  that  the  payment  of  an  8}£%  nursing  care  differential  be  continued  as 
allowable  cost  in  the  Medicare  cost  reimbursement  program. 
Sincerely, 

C.  David  Stringfield, 

Executive  Vice-President. 


Congress  op  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  June  10,  1975. 

Hon.  Al  Ullman, 

Chairman,  Committee  on  Ways  and  Means, 
U.S.  House  of  Representatives. 

Dear  Mr.  Chairman:  Enclosed  are  copies  of  correspondence  I  thought  might 
be  of  interest  to  you  in  your  oversight  operations  of  the  Social  Security  Program. 
Respectfully, 

Olin  E.  Teague, 
Member  of  Congress. 

Enclosure. 

Baylor  University  Medical  Center, 

Dallas,  Tex.,  June  2,  1975. 
Re  S%%  Nursing  salary  cost  differential  regulations  published  by  HEW. 
Hon.  Olin.  E.  Teague, 
Rayburn  House  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Teague:  Thank  you  for  sending  the  material  provided  you  by  Secre- 
tary Weinberger.  Unfortunately,  it  is  simply  not  factual  and  the  part  that  is 
factual  does  not  support  the  change  they  are  instituting.  The  most  serious  aspect 
of  this  material  is  that  the  people  who  are  presenting  it  know  full  well  that  it  is 
a  misuse  of  words  to  rationalize  an  underpayment  for  the  cost  of  Medicare  patients. 
If  you  or  your  staff  are  interested  in  an  explanation  of  the  basis  for  our  statements, 
we  will  be  glad  to  provide  them  to  you.  It  certainly  is  not  appropriate  for  a  federal 
department  to  respond  to  a  serious  inquiry  from  a  Congressman  in  the  manner 
they  responded  to  you. 

As  a  simple  test  of  their  "rationale,"  ask  yourself:  is  it  logical  to  expect  the 
average  patient  in  the  hospital  under  65  years  of  age  to  require  as  much  nursing 
effort  and  to  require  as  much  nursing  time  as  elderly  patients,  many  of  them  over 
80  years  of  age?  It  is  obvious  that  bathing  or  moving  an  elderly  patient  or  even 
explaining  a  procedure  to  an  elderly  patient  requires  much  more  time  and  effort 
than  doing  the  same  thing  for  a  younger  patient.  The  essence  of  Mr.  Cardwell's 
arguments  is  that  it  does  not. 

The  third  paragraph  in  his  letter,  discussing  intensive  care  units,  ignores  the 
fact  that  SSA  has  already  removed  the  nursing  factor  from  the  patients  in  the 
intensive  care  unit  and  SSA  is  paying  only  the  average  cost  of  keeping  the  patient 
in  the  intensive  care  unit,  even  through  the  elderly  patients  cost  more  to  care  for 
there  also. 

In  short,  the  material  you  received  is  not  an  explanation  but  an  obfuscation. 
We  would  appreciate  your  indicating  to  the  House  Ways  &  Means  Committee 
your  desire  to  have  this  point  considered  carefully  in  that  Committee's  present 
oversight  hearings  regarding  the  administration  of  the  Medicare  Program. 
Cordially  yours, 

David  H.  Hitt, 

Executive  Director. 
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Birmingham  Regional  Hospital  Council, 

Birmingham,  Ala.,  June  6,  1975. 

Mr.  John  M.  Martin,  Jr., 

Chief  Counsel,  Committee  on  Ways  and  Means, 

Washington,  D.C. 

Dear  Mr.  Martin:  The  Birmingham  Regional  Hospital  Council  requests  that 
the  following  statement  be  included  for  the  record  in  the  Oversight  Hearings  on 
Medicare  Regulations  by  the  Ways  and  Means  Health  Subcommittee. 

SUMMARY  OF  COMMENTS  AND  RECOMMENDATIONS 

The  Birmingham  Regional  Hospital  Council  opposes  the  termination  of  the  8}^ 
percent  Inpatient  Routine  Nursing  Salary  Cost  Differential.  We  believe  that  the 
rationale  SSA  cites  in  support  of  the  termination  is  based  on  assumptions  that 
have  not  been  shown  valid.  We  recommend  the  continuance  of  the  differential 
until  appropriate  studies  are  completed  so  that  a  decision  on  whether  or  not  to 
modify  the  differential  can  be  made  in  a  rational  manner. 
Sincerely, 

Edware  S.  Ferrell,  President. 

Enclosure. 

Statement  of  the  Birmingham  Regional  Hospital  Council 

It  is  our  opinion  that  the  termination  of  the  8^  percent  routine  nursing  salary 
differential  will  violate  Medicare  law  which  requires  the  Government  to  pay  full 
reimbursement  for  the  reasonable  costs  of  medical  care  for  those  covered  by  the 
Medicare  program..  SSA  is  on  record  stating  that  studies  show  that  the  aged 
patient  requires  somewhat  more  nursing  services  on  the  average  than  other 
patients.  As  a  result  of  these  findings,  SSA  has  allowed  for  fiscal  years  beginning 
after  June  30,  1969,  an  additional  8)6  percent  routine  nursing  salary  cost 
differential. 

SSA  has  now  decided  that,  changes  in  the  Medicare  law  and  changes  in  the 
way  services  are  furnished  have  obviated  the  need  for  the  8V2  percent  nursing 
salary  cost  differential.  This  conclusion,  according  to  SSA,  is  based  on  the  fol- 
lowing two  major  points: 

I.  (quoted  from  Federal  Register,  May  23,  1975,  40  FR  22539) : 

.  .  .  the  Social  Security  Amendments  of  1972,  86  Stat.  1329,  expanded 
the  scope  of  Medicare  coverage  to  include  certain  beneficiaries  in  the  below- 
age-65  population.  As  a  result,  as  of  January,  1975,  approximately  8.5  per- 
cent of  the  total  number  of  Medicare  beneficiaries  were  below  age  65.  Also 
it  has  been  estimated  that  approximately  28  percent  of  all  individuals  cur- 
rently entering  on  the  Medicare  rolls  are  under  age  65.  Therefore,  it  can  be 
expected  that  the  ratio  of  below-age-65  beneficiaries  to  the  total  Medicare 
population  will  continue  to  increase.  The  larger  the  segment  of  below-age-65 
population  that  is  encompassed  by  the  Medicare  program,  the  more  appro- 
priate an  average  inpatient  routine  nursing  cost  per  day  amount  for  all 
beneficiaries  (excluding  recognition  of  any  differential)  becomes. 
The  logic  of  the  above  statement  will  not  bear  close  analysis.  It  is  true  that 
certain  disabled  persons  and  persons  with  end-stage  renal  disease  are  now  in- 
cluded under  the  Medicare  program.   However,  the  below-age-65  Medicare 
beneficiary  is  a  small  segment  of  the  total  Medicare  population — less  than  9 
percent  according  to  SSA.  We  do  not  understand  the  peculiar  logic  of  refusing  to 
reimburse  hospitals  for  the  additional  cost  of  caring  for  aged  patients  simply 
because  some  (less  than  9  percent)  Medicare  beneficiaries  are  not  aged.  We 
would  also  like  to  comment  that  the  below-age-65  group  is  a  very  special  group 
(disabled  and  end-stage  renal  disease  patients)  who  are  certainly  not  the  "average" 
hospital  inpatient  and  probably  require  greater  than  average  nursing  care  and 
may  even  require  more  care  than  the  aged  patient.  We  note  that  SSA  assumes 
in  the  last  sentence  of  the  above  quoted  statement  that  the  larger  the  segment  of 
the  below-age-65  population  the  more  appropriate  becomes  an  average  inpatient 
routine  nursing  cost  per  diem  (excluding  the  8)2  percent  differential) .  SSA  appears 
to  be  saying  that  the  exclusion  of  the  differential  is  not  now  appropriate  but  will 
become  appropriate  over  a  period  of  time  as  the  ratio  of  under  age  65  beneficiaries 
to  total  beneficiaries  increases.  We  wonder  how  long  will  it  take  for  the  average 
inpatient  routine  nursing  cost  per  day  (excluding  the  differential)  to  become  "more 
appropriate"  to  the  point  of  being  "appropriate." 


333 

tl.  (quoted  from  May  23,  1975,  Federal  Register,  40  FR  22539) : 

.  .  .  An  important  change  in  methods  of  caring  for  the  intensely  ill  is  illus- 
trated by  the  increasing  numbers  of  special  care  beds.  Based  on  available 
statistics,  between  1969,  the  year  that  the  original  differential  factor  became 
effective,  and  1973,  the  number  of  special  care  beds  increased  by  40  percent. 
Further,  the  differential  was  based  on  statistics  obtained  in  a  study  done  in 
1966.  As  special  care  units  have  increased  it  has  been  noted  that  there  is 
greater  utilization  of  special  care  units  than  that  of  routine  care  areas  by 
Medicare  beneficiaries.  Some  of  the  findings,  among  others,  led  to  changes 
in  the  Medicare  cost-apportionment  requirements,  effective  January  1, 
1972,  (20  CFR  405.452),  which  authorized,  for  the  first  time,  separate  cost 
finding  and  apportionment  for  care  furnished  in  special  care  units.  Costs  in 
special  care  units,  such  as  cardiac  care  units,  which  are  the  most  common 
type  of  such  units,  are  substantially  higher  than  the  cost  in  general  care 
units.  Consequently,  the  separate  apportionment  for  special  care  units 
increased  Medicare  reimbursement  to  providers  for  services  furnished  to  the 
elderly  in  these  units  by  reflecting  directly  their  above-average  use  of  such 
units. 

The  implication  is  that  these  changes  in  accounting  procedures  which  require 
hospitals  to  separately  compute  per  diem  costs  for  routine  care  units  and  special 
care  units  justifies  not  paying  for  the  above  average  cost  of  nursing  care  to  elderly 
patients  in  routine  care  units.  The  routine  nursing  salary  cost  differential  is 
paid  only  for  care  rendered  in  routine  care  units;  it  is  not  paid  for  care  received 
by  Medicare  patients  in  special  care  units.  We  do  not  understand  the  logic  of 
discontinuing  the  differential  for  routine  care  because  some  beneficiaries  receive 
care  in  special  care  units  where  costs  are  computed  separately  from  routine  care 
costs. 

We  estimate  that  for  our  group  of  hospitals  the  effect  of  the  termination  of  the 
8)6  percent  inpatient  routine  nursing  salary  cost  differential  will  be  to  reduce 
Medicare  reimbursement  by  $425,000  on  an  annual  basis.  Medicare  patients  who 
are  treated  in  routine  care  units  will  continue  to  require  above  average  nursing 
care.  Therefore,  our  hospitals  will  either  have  to  reduce  the  quality  of  care  ren- 
dered to  aged  patients  or  look  to  other  sources  for  funds  to  pay  for  the  additional 
costs  incurred  in  treating  Medicare  patients.  The  first  alternative,  reduction  in 
the  quality  of  care,  we  believe  you  will  agree  is  unacceptable.  The  second  al- 
ternative, shifting  a  portion  of  the  burden  of  paying  for  Medicare  services  to 
other  groups  of  patients  is  contrary  to  Medicare  Law.  The  Medicare  Law,  PL 
89-97,  Section  1861(V)(1),  requires  that  costs  of  rendering  medical  services  to 
individuals  covered  by  the  Medicare  insurance  programs  will  not  be  borne  by 
other  groups  of  patients. 

We  concluded  that  there  is  no  evidence  to  support  SSA's  contention  that  the 
S}i  percent  nursing  salary  differential  is  no  longer  justified.  We  believe  that  any 
modification  of  the  8)6  percent  differential  to  hospitals  should  be  based  on  facts; 
just  as  the  decision  to  recognize  the  8l/6  percent  differential  was  based  on  facts. 
We  do  not  find  it  acceptable  that  a  Federal  Agency  make  such  important  and 
far-reaching  decisions  based  on  general  impressions  and  expedient  logic.  We  urge 
that  the  termination  of  the  8)6  percent  inpatient  routine  nursing  salary  dif- 
ferential be  retained  until  further  studies  are  conducted  to  determine  the  reason- 
ability  of  the  8)6  percent  differential. 


Statement  of  the  Blue  Cross  Association,  Presented  by  Bernard  R. 
Tresnowski,  Senior  Vice  President 

Mr.  Chairman,  my  name  is  Bernard  R.  Tresnowski.  I  am  senior  vice  president 
for  the  Blue  Cross  Association,  the  national  organization  of  Blue  Cross  Plans. 
I  appear  here  today  on  behalf  of  the  Blue  Cross  organization  to  present  our 
comments  on  the  selected  issues  in  Medicare  Program  policy  which  you  presently 
have  under  consideration,  the  1972  amendments  to  the  Social  Security  Act,  and 
additional  amendments. 

The  Blue  Cross  organization  is  interested  in  this  legislation  because  of  the  major 
role  we  play  in  the  Medicare  and  Medicaid  programs,  and  our  significant  role  in 
the  private  market. 

As  fiscal  intermediary  under  Part  A  of  the  Medicare  Program,  Blue  Cross 
serves  91  percent  of  the  nation's  hospitals,  88  percent  of  the  home  health  agencies 
and  52  percent  of  the  extended  care  facilities  participating  in  Medicare. 
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The  Blue  Cross  organization  has  a  major  commitment  to  meeting  the  health 
care  needs  of  our  nation.  We  serve  more  than  105  million  Americans  in  both 
public  and  private  programs. 

In  fulfilling  our  duties  and  responsibilities  for  the  health  of  the  American  people, 
we  at  the  Blue  Cross  organization  have  welcomed  the  opportunities  to  assist 
government — through  testimony  to  various  committees  and  through  consultation 
with  the  various  involved  agencies — in  developing,  amending,  and  implementing 
legislation  on  major  health  programs. 

Specifically,  we  have  submitted  written  comments  to  the  Social  Security  Ad- 
ministration on  the  issues  which  are  being  addressed  today.  Our  reaction  to  the 
new  regulations  is  mixed.  While  we  are  supportive  of  the  underlying  principle 
and  goal  of  increased  cost  effectiveness,  we  are  concerned  about  several  of  the 
policy  interpretations  which  have  been  made  and  the  operational  mechanics 
which  are  being  proposed. 

For  example,  we  support  the  principles  and  procedures  contained  in  the  revised 
Medicare  Utilization  Review  Conditions  of  Participation.  However,  the  time  con- 
straints for  provider  implementation  and  the  unclear  relationships  of  the  revised 
Conditions  to  other  existing  and  emerging  utilization  review  requirements  present 
some  cause  for  concern. 

We  also  are  supportive  of  the  concept  of  relating  charges  for  health  services  to 
economic  indices.  However,  we  again  have  operational  concerns  in  regard  to  the 
lack  of  sufficient  definition  in  the  regulations  and  such  questions  as  what  the  in- 
dexes actually  are,  and  how  they  are  to  be  calculated. 

While  the  concepts  and  principles  involved  in  the  above  two  policy  areas  are 
reasonable — and  consistent  with  available  evidence  and  a  growing  consensus  of 
what  constitutes  effective,  yet  reasonable  payer  action — we  do  not  believe  that 
this  can  be  similarly  stated  with  regard  to  the  other  two  areas  of  policy  revision. 

Termination  of  the  inpatient  routine  nursing  salary  cost  differential  as  a  reim- 
bursable cost  of  a  provider,  and  tightening  of  the  schedule  of  limits  on  hospital 
inpatient  general  routine  service  costs,  are  changes  which  have  not  been  carefully 
researched  and  run  contrary  to  available  information. 

As  you  recall,  the  original  announcements  of  the  intent  for  these  two  changes 
were  made  in  the  President's  Recission,  Deferral  Budget  Message  for  Fiscal  Year, 
1975,  dated  November  26,  1974,  to  the  House  Committee  on  Appropriations.  It 
may  be  coincidence,  but  the  impression  is  that  these  policy  revisions  are  primarily 
based  on  budgetary  considerations  rather  than  analysis  of  equitable  reimburse- 
ment policy.  Actions  of  expediency  must  be  avoided  if  conridence  in  the  Medicare 
Program's  commitment  to  assure  access  to  quality  health  care  services  for  its 
beneficiaries  is  to  be  maintained. 

It  is  clear  that  stronger  incentives  are  needed  if  efficiency  is  to  be  increased. 
However,  there  is  need  to  assure  that  incentives  are  directed  at  the  real  problems, 
involve  reasonable  goals,  and  do  not  arbitrarily  jeopardize  the  financial  foundation 
of  the  delivery  system. 

Each  of  the  four  areas  of  policy  revision  are  discussed  separately  below  in  more 
detail. 

Revised  medicare  program  utilization  review  conditions  of  participation 

We  believe  that  the  revised  ITR  regulations  are  generally  consistent  vrith  a 
broadening  consensus  of  what  constitutes  an  effective  and  efficient  medical  care 
review  program.  The  new  procedures,  while  more  detailed  and  rigorous  than  the 
old  requirements,  create  potential  for  improved  utilization  review,  placing  greater 
emphasis  on  the  quality  of  care  and  on  appropriate  use  of  services. 

It  is  the  philosophy  of  the  Blue  Cross  organization  that  utilization  review  is  most 
effective  when  it  is  accomplished  at  the  closest  proximity  to  the  care  being  rend- 
ered: namely  at  the  provider  setting.  These  revised  regulations  incorporate  this 
philosophy  in  that  they  prescribe  provider-based  concurrent  review  and  medical 
care  evaluation  study  requirements.  Moreover,  the  regulations  should,  by  foster- 
ing improvements  in  the  effectiveness  of  provider-operated  review  processes, 
increase  the  number  of  providers  who  can  qualify  for  PSRO-deiegated  review 
status.  Such  delegation  is  an  added  benefit  which  we  believe  will  accrue  to  the 
advantage  of  everyone,  not  only  by  recognizing  providers  that  are  doing  a  good 
job  but  also  by  allowing  PSROs  to  concentrate  efforts  on  providers  that  are  most 
in  need  of  assistance. 

Although  we  support  the  principle,  the  mechanics  of  implementation  are  a 
matter  of  concern.  Timing  for  implementation  of  the  regulations,  even  with  the 
recent  extension  of  the  effective  date  from  February  1,  1975,  to  July  1,  1975,  is 
still  short  and  will  work  a  hardship  on  some  providers. 
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It  is  important  to  recognize  that  many  providers  may  not  be  operating  a  utiliza- 
tion review  system  which  would  enable  them  to  be  in  immediate  compliance  with 
the  revised  regulations.  Moreover,  some  providers  may  have  neither  developed 
nor  adopted  a  methodology  for  conducting  the  required  types  of  review.  In  this 
context,  a  difficult  challenge  lies  immediately  ahead  for  providers,  and  for  inter- 
mediaries such  as  the  Blue  Cross  organization  which  are  committed  to  assisting 
providers  in  any  way  possible,  to  meet  the  July  1  target  date.  Because  of  the 
enormous  task,  we  urge  the  Secretary  to  be  flexible  in  granting  ''criteria  develop- 
ment" extensions  to  providers  that  demonstrate  concerted  effort  to  meet  the 
effective  date,  show  significant  progress,  and  present  a  reasonable  timetable  for 
completion.  We  also  urge  that  federal  policy  and  procedural  information  be  better 
coordinated  in  a  timely  fashion  with  fiscal  intermediaries  in  order  that  the  latter 
can  effectively  bring  to  bear  their  in-place  resources  to  assist  in  expediting  the  new 
processes. 

We  have  two  other  concerns  with  the  revised  regulations.  The  first  relates  to 
the  required  composition  of  skilled  nursing  facility  (SNF)  review  committees; 
the  second  focuses  on  the  matter  of  coordination  with  other  Program  requirements. 

The  revised  regulations  require  "participation  of  other  professional  personnel" 
as  part  of  the  utilization  review  function.  Incorporation  of  nonphysician  health 
care  practitioners,  such  as  nurses,  social  services  workers,  and  physical  therapists, 
is  desirable  and  should  lead  to  a  more  effective  review  of  medical  care  rendered. 
However,  a  further  requirement  is  that  no  SNF  employee  may  serve  on  the 
utilization  review  committee.  As  most  skilled  nursing  facilities  directly  or  indirectly 
"employ"  the  services  of  non-physician  health  professionals,  these  two  require- 
ments appear  to  be  contradictory. 

Furthermore,  in  many  communities,  physicians  have  historically  been  paid  for 
their  efforts  on  the  utilization  review  committee  by  the  skilled  nursing  facilities. 
If  this  practice  of  payment  serves  to  put  the  physician  in  the  "employed"  catego^, 
the  "no  employee  members"  requirement  would  prohibit  practicing  physicians 
from  serving  on  these  committees.  If  payment  to  these  physicians  were  to  be 
stopped,  so  as  to  make  them  eligible  for  UR  committee  membership,  in  many 
cases,  the  performance  of  utilization  review  will  also  cease. 

We  believe  it  is  unreasonable  that  a  provider  be  considered  not  in  compliance 
if  employed  physicians  and  non-physician  professionals  participate  in  the  SNF 
review  committee  as  long  as  the  SNF  meets  all  other  Conditions  of  Participation. 
As  with  hospitals,  we  believe  that  the  most  effective  review  of  the  SNF  patient 
care  will  be  accomplished  at  the  provider  setting. 

The  other  concern  is  the  unclear  relationships,  and  therefore  potential  coordina- 
tion problems,  between  the  revised  regulations  and  other  Program  requirements. 

The  original  instructions  to  intermediaries  from  the  Bureau  of  Health  Insurance 
concerning  procedures  for  administering  the  Limitation  of  Liability  of  Beneficiary 
and  Provider  provision,  Section  213  of  Public  Law  92-603,  have  not  been  changed 
to  reflect  the  revised  regulations. 

The  original  1973  waiver  instructions,  in  Intermediary  Letter  No.  73-30,  stated 
that  one  of  the  criteria  a  provider  must  meet  to  receive  presumptive  status  is  that 
the  most  recent  State  Agency  survey  found  compliance  with  all  Standards  for 
Utilization  Review  and  that  the  intermediary  has  no  information  to  contradict  the 
State  Agency  "findings."  This  instruction  has  been  reinforced  by  waiver  regula- 
tions published  in  December,  1974.  With  the  revised  regulations,  Blue  Cross  Plans 
will  be  obtaining  information  over  time  that  may  contradict  annual  State  Agency 
Surveys  conducted  both  prior  and  subsequent  to  the  issuance  of  the  revised  regu- 
lations. The  unanswered  question  is  what  steps  the  intermediary  should  take  in 
such  instances.  Also,  the  revised  utilization  review  regulations  do  not  replace  the 
certification/recertification  requirements  for  extended  stay  cases  contained  in 
existing  waiver  and  reimbursement  regulations.  The  regulations  must  be  made 
compatible  with  the  admission  review  and  extended  stay  review  requirements  of 
the  revised  regulations,  as  provider  compliance  with  the  former  is  still  required 
and  must  be  reviewed  by  intermediaries  as  a  criteria  for  presumption  of  provider 
compliance. 

Finally,  in  areas  where  PSROs  are  conditionally  or  fully  operational  and  where 
the  Secretary  has  not  yet  waived  the  Medicare  Utilization  Review  Conditions  of 
Participation,  potential  conflicts  exist.  If  PSROs  have  not  closety  adhered  to  the 
guidelines  set  forth  for  their  program  by  the  Bureau  of  Quality  Assurance  (BQA), 
providers  will  be  required  to  operate  or  participate  in  two  or  three  systems  of 
review — one  set  forth  by  the  Medicare  regulations,  one  managed  by  the  PSRO, 
and  possibly  a  separate  one  for  a  State  Medicaid  Program  which  has  been  granted  a 
waiver  by  the  Secretary  as  being  "superior"  to  the  revised  Medicare  Conditions. 
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To  avoid  inequities  and  confusion,  PSRO  criteria  for  the  granting  of  presumptive 
statu?  to  providers  must  be  made  clearly  compatible  with  the  revised  Conditions 
of  Participation,  and  federal  criteria  and  procedures  for  evaluating  whether  a 
State  Medicaid  utilization  review  program  is  sufficiently  superior  to  merit  a 
waiver  from  the  new  Conditions  must  be  clearly  delineated. 

Recognition  of  prevailing  charge  increases  for  physicians'  and  certain  other  services 
tied  to  economic  indices 

We  are  concerned,  however,  that  the  proposed  regulations  do  not  adequately 
define  some  of  the  important  elements  of  how  the  determination  of  reasonable 
charges  for  physicians  services  is  to  be  administered.  The'  regulations  should 
specifically  provide  for  the  following:  1)  the  responsibility  ,of  the  Secretary  to 
compute  and  publish  the  national  economic  index,  2)  the  frequency  of  recompu- 
tation  of  the  index,  3)  the  effective  implementation  date,  4)  the  methodology  used 
in  computing  the  actual  national  economic  index,  and  5)  a  definition  of  ' 'cumula- 
tive economic  index."  Without  this  detail,  what  appears  on  its  face  to  be  a  reason- 
able and  appropriate  mechanism  may  in  fact  become  the  opposite  when  flehsed-out 
in  practice. 

Termination  of  the  inpatient  routine  nursing  salary  cost  differentials  a  reimbursable 
cost  of  a  provider 

The  existing  regulations,  Section  405.430,  were  promulgated  to  give  financial 
recognition  to  the  fact  of  the  increased  costs  associated  with  providing  care  to 
aged  patients.  The  regulations  were  promulgated  after  the  careful  analysis  of 
several  studies  which  indicated  that  general  routine  nursing  care  in  hospitals  was, 
in  fact,  more  costly  for  aged  persons,  persons  who  were  65  years  and  older,  than 
for  patients  who  were  less  than  65. 

In  view  of  the  history  of  this  provision,  the  arguments  presented  in  the  pre- 
amble to  the  proposed  regulations  do  not,  in  our  judgment,  address  the  question  of 
the  cost  of  general  routine  nursing  care  for  the  aged.  Moreover,  no  evidence  is 
presented  to  establish  a  legitimate  basis  for  changing  the  existing  reimbursement 
procedure. 

Absent  evidence — and  none  has  been  provided,  since  the  additional  studies 
committed  to  in  1970  have  not  been  undertaken — that  the  routine  nursing  service 
differential  is  no  longer  warranted,  the  proposed  regulations  are,  at  a  minimum, 
contrary  to  the  intent  of  the  law  under  which  Medicare  was  established.  It  states  in 
part  in  Section  1861  (v)  (1)  (A),  .  .  the  necessary  costs  of  efficiently  delivering 
covered  services  to  individuals  covered  by  the  insurance  programs  established  by 
this  title  will  not  be  borne  by  individuals  not  so  covered  and  the  costs  with  respect 
to  individuals  not  so  covered  will  not  be  borne  by  such  insurance  programs." 

We  recognize  that  the  environment  and  delivery  patterns  of  health  care  services 
have  changed  since  the  issuance  of  the  initial  regulations.  In  order  to  understand 
the  impact  and  implications  of  these  changes,  we  urge,  instead  of  an  intuitive 
decision,  that  an  independent  study  be  undertaken  to  determine  the  applicability 
of  the  routine  service  nursing  salary  cost  differential.  The  findings  of  that  study 
should  then  be  used  to  provide  the  basis  for  an  appropriate  modification,  if  any,  to 
the  regulations  applicable  to  the  inpatient  routine  nursing  salary  cost  differential. 

Further  comments  on  the  proposed  regulations  are  set  out  in  more  detail  in  the 
Appendix  to  this  statement. 

Revision  in  the  scheduling  of  limits  on  hospital  inpatient  general  routine  service 
costs — Reduction  from  the  90th  to  80th  percentiles 

We  believe  this  revision  has  in  some  respects  improved  the  Program's  pro- 
cedures for  application  of  the  limits  in  hospital  inpatient  general  routine  service 
costs.  However,  we  are  concerned  that  the  proposed  action  to  reduce  the  cost 
limits  from  the  90th  percentile  plus  10%  of  the  median  is  being  taken  without 
adequate  study. 

As  you  are  aware,  the  current  provision  has  only  been  in  operation  for  a  short 
time.  Sufficient  experience  and  time  have  not  been  available  to  assess  its  impact, 
let  alone  determine  the  need  and  direction  of  any  modification.  Again,  prudent 
management  requires  that  evidence  be  gathered  and  evaluated  before  a  change 
as  fundamental  to  the  financial  well-being  of  the  delivery  system  as  this  be  made. 

We  urge  that  the  change  to  the  80th  percentile  plus  10%  of  the  median  not 
be  made  in  the  limitation  to  be  published  for  cost  reporting  periods  beginning  on 
or  after  July  1,  1975.  Before  any  change  is  made,  studies  should  first  be  under- 
taken regarding  the  impact  and  appropriateness  of  both  the  existing  limitations 
and  possible  alternative  ones  for  the  future.  The  results  of  such  studies  would 
then  serve  as  the  basis  for  future  changes  in  the  regulations  concerned  with  the 
level  of  the  limitation  imposed  on  general  routine  service  costs. 
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CONCLUSION 

As  both  a  Medicare  Intermediary  and  a  major  carrier  of  private  health  benefit 
coverage,  we  recognize  the  responsibility  of  the  payer  to  act  as  a  prudent  purchaser 
However,  balancing  and  complementing  this  responsibility  is  the  equally  important 
obligation  to  act  as  a  prudent  manager.  The  temptations  of  intuitive  and  ex- 
peditious decisions  must  be  controlled. 

The  issues  addressed  above  represent  in  principle  the  type  of  actions  which  a 
responsible  payer  has  an  obligation  to  pursue.  The  benefit  of  these  initiatives 
should  not  be  allowed  to  be  either  dissipated  or  reversed  through  inappropriate 
decisions.  We  do  not  urge  a  retrenchment  in  policy  but  rather  a  more  careful 
implementation;  one  which  is  sensitive  both  to  the  need  to  act  and  the  detri- 
mental impact  which  inappropriate  action  will  produce. 

Appendix 

nursing  salary  cost  differential 

The  preamble  cites  Public  Law  92-603  as  support  for  the  proposed  regulations. 
These  amendments  increased  the  scope  of  coverage  under  Medicare  to  disabled 
and  end-stage  renal  disease  patients  under  age  65.  The  larger  the  segment  of  the 
below  age  65  population  covered  under  Medicare,  according  to  the  preamble,  the 
more  appropriate  is  an  average  routine  per  diem  amount  for  beneficiaries  which 
corresponds  to  that  of  the  general  patient  population. 

For  such  an  argument  to  have  validity,  it  must  be  demonstrated  that  1)  the 
age  65  patient  population  no  longer  requires  a  significantly  greater  amount  of 
general  routine  nursing  care  than  other  segments  of  the  total  patient  population, 
or  2)  the  Medicare  program  does  not  have  a  higher  proportion  of  patients  aged 
65  and  over  than  other  payers,  or  3)  the  below  age  65  patient  population  under 
Medicare  requires  significantly  less  general  routine  nursing  care  than  below  age  65 
patients  in  the  general  population,  thereby  off-setting  any  greater  amount  of 
general  routine  nursing  care  required  by  pateints  age  65  and  over  under  the 
Medicare  program. 

As  none  of  these  three  conditions  has  been  demonstrated  to  be  met,  the  use  of 
an  average  per  diem  would  be  inappropriate  and  inequitable,  resulting  in  a 
legitimate  cost  differential  being  shifted  from  one  payer— the  Medicare  Pro- 
gram— to  all  other  payers. 

With  respect  to  the  first  condition,  the  original  studies  conducted  in  connection 
with  the  introduction  of  the  nursing  service  differential  established  a  correlation 
between  nursing  service  and  patient  age.  Specifically,  the  studies  found  that 
persons  age  65  and  over  required  additional  hours  of  general  routine  nursing 
service  above  and  beyond  that  required  for  those  under  age  65.  No  further  studies 
have  been  undertaken  to  controvert  those  findings. 

On  its  face,  the  second  condition  is  totally  invalid,  as  over  95%  of  the  popula- 
tion age  65  and  over  are  beneficiaries  under  the  Medicare  Program. 

With  respect  to  the  third  condition,  no  studies  have  been  undertaken  which 
demonstrate  that  Medicare  patients  below  age  65  require  lesser  amounts  of 
general  routine  nursing  care  than  similar  aged  patients  in  the  total  population. 
Logic  would  suggest  that  if  any  difference  were  to  exist,  it  would  be  in  the  opposite 
direction. 

A  second  basis  quoted  in  the  preamble  for  eliminating  the  differential  is  the  fact 
that  a  greater  number  of  special  care  beds  (intensive  care,  coronary  care,  etc.) 
now  exists  and,  therefore,  there  has  been  a  substantial  shift  of  the  intensely  ill 
patients  from  general  routine  care  areas  to  these  special  care  units.  Furthei,  the 
preamble  states  that  since  Medicare  utilization  is  higher  in  the  special  care  units 
than  in  general  routine  care  areas,  this  affects,  to  a  significant  extent,  the  addi- 
tional nursing  care  which  was  originally  reflected  in  the  differential. 

There  are  a  number  of  factors  which  would  need  to  be  considered  in  reaching 
this  conclusion.  Among  these  are: 

1.  the  relative  utilization  of  general  routine  care  areas  by  patients  65  and 
over  at  the  time  of  the  original  studies  and  currently. 

2.  the  relative  utilization  of  special  care  areas  by  patients  65  and  over,  both 
at  the  time  of  the  original  studies  and  currently. 

3.  the  relative  shift  of  patients  65  and  over  and  those  under  65  to  special 
care  areas  from  general  routine  care  areas  from  the  time  of  the  original 
studies,  and 
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4.  the  cost  of  rendering  nursing  care  in  general  routine  areas  for  patients  65 
and  over  compared  to  patients  under  65. 

In  view  of  the  multiplicity  of  factors  affecting  this  issue,  the  conclusion  reached 
in  the  preamble  could  only  be  supported  by  a  study  which  specifically  compared 
the  cost  of  care  in  general  routine  nursing  care  areas  for  Medicare  beneficiaries  with 
the  cost  of  such  care  for  all  other  patients.  No  evidence  is  presented  that  such  a 
study  has  been  made. 

The  third  point  listed  in  the  preamble  states  that  the  Medicare  program  gives 
special  recognition  to  its  beneficiaries'  utilization  of  special  care  areas  and  that  the 
nursing  differential  does  not  apply  to  special  care  areas. 

We  agree  that  Medicare  does,  in  fact,  give  special  reimbursement  consideration 
to  its  utilization  in  the  special  care  units  and  that  the  current  formula  for  cal- 
culating the  nursing  salary  cost  differential  does  not  apply  to  these  units.  However, 
this  does  not  support  the  termination  of  the  nursing  salarj^  cost  differential  because 
it  does  not  address  the  central  issues — the  comparable  cost  of  nursing  care  in  the 
general  routine  nursing  care  areas  for  patients  65  and  over  and  those  under  65. 

Furthermore,  the  studies  upon  which  the  differential  was  originally  based  only 
considered  general  routine  nursing  care  utilization  and  cost  of  care  in  those  areas 
and  specifically  excluded  consideration  of  the  special  care  units. 


[Telegram] 

Hale  Floyd  County  Medical  Society, 

Plainview  Tex.,  June  11,  1975. 

Hon.  John  Martin, 
Committee  on  Ways  and  Means, 
Long  worth  House  Building, 
Washington,  D.C. 

Dear  Mr.  Martin:  The  entire  membership  of  the  Hale  Floyd  Briscoe  County 
Medical  Society  of  which  I  have  the  honor  to  be  the  president,  wish  to  appeal  to 
you  to  oppose  two  provisions  (those  providing  for  federal  controls  of  residency  and 
payback  by  medical  school  graduates  of  aid  to  medical  schools)  HR  5546  the 
health  manpower  bill.  We  also  wish  to  express  our  opposition  to  the  utilization 
review  regulation  developed  for  medicare  and  medicaid  and  we  wish  to  oppose 
the  secretary  of  HEW  having  anj^thing  to  do  with  determining  "reasonable 
charges'''  for  physicians  using  an  economic  index  selected  by  the  secretary.  We 
also  wish  to  put  on  record  our  opposition  to  revision  of  the  limits  on  hospital 
service  costs  from  90th  to  the  80th  percentile.  Please  be  aware  of  the  number  of 
physicians  represented  by  the  signatures  attached  to  this  letter.  We  are  the 
physicians  serving  rural  west  Texas  throughout  the  south  plains. 

Mary  D.  Bublish,  M.D.,  President. 

(and  34  others). 


[Telegram] 

Plainview,  Tex.,  June  12,  1975. 

Hon.  John  Martin, 
Committee  on  Ways  and  Means, 
Longworth  Office  Building, 
Washington,  D.C' 

Strongly  recommend  revocation  or  change  in  medicare  regulations.  Present 
regulations  are  atrocious. 

Dr.  C.  L.  Busby. 


California  Medical  Association, 

San  Francisco,  Calif.,  June  9,  1975. 

Mr.  John  Martin,  Esq., 
Chief  Counsel,  Committee  on  Ways  and  Means, 
Longworth  Hoi'se  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Martin:  The  California  Medical  Association,  representing  26,000 
private  medical  practitioners,  requests  that  the  attached  statements  relating  to 
the  subjects  of  Hospital  Utilization  Review  and  Criteria  for  Determining  Reason- 
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able  Charges  (under  Medicare)  be  received  by  the  Committee  and  be  made  part 
of  its  record  of  oversight  hearings  to  be  held  on  June  12,  1975  by  the  Subcommittee 
on  Health. 

We  appreciate  the  opportunity  to  provide  these  statements  and  hope  that  they 
will  be  of  assistance  to  the  Subcommittee  in  its  consideration  of  these  important 
matters. 

Sincerely, 

Carl  Goetsch,  M.D.,  President. 

Enclosure. 

Statement  of  the  California  Medical  Association 
utilization  review 

California  Medical  Association  welcomes  this  opportunity  to  present  the  con- 
cerns of  California  physicians  with  regard  to  implementation  of  the  utilization 
review  regulations  for  Medicare  and  Medicaid  which  were  published  in  the  Novem- 
ber 29,  1974  Federal  Register. 

There  appears  to  be  three  major  problem  areas  relating  to  the  regulations: 

their  overly  broad  application  of  the  admission  review  requirement  to  all 
Medicare  and  Medicaid  admissions; 

the  questionable  procedure  employed  by  the  Secretary  of  HEW  to  gain 
authority  for  their  promulgation ; 

confusion  surrounding  the  effective  date  of  the  regulations  as  well  as  con- 
flicting interpretations  of  various  provisions. 

1.  Overly  broad  application  of  concurrent  admission  review  procedures.— California 
Medical  Association  supports  the  concept  of  concurrent  utilization  review  and  has 
actively  encouraged  hospital  medical  staffs  to  provide  organized  and  effective 
peer  review.  We  do  believe,  however,  that  review  of  all  admissions  is  not  necessary 
and  not  desirable. 

Our  Association  and  the  California  Hospital  Association  have  ointly.  developed 
a  set  of  "Guidelines  for  Hospital  Patient  Care  Evaluation."  The  Guidelines  present 
a  model  program  of  hospital  utilization  review  endorsed  by  the  major  fiscal  inter- 
mediaries in  California  as  well  as  the  regional  hospital  councils  and  allied  health 
organizations.  Although  the  Guidelines  include  recommendations  basically  similar 
to  the  concurrent  review  program  required  by  the  new  regulations,  a  system  of 
selective  review  of  admissions  based  on  patterns  of  care  and  acknowledged  problems 
is  proposed  which  we  believe  will  accomplish  the  objectives  of  the  Medicare  law 
in  a  less  costly  and  time-consuming  way  and  enhance  rather  than  hinder  the 
provision  of  quality  medical  care  to  government  program  beneficiaries. 

2.  Questionable  procedure  employed  in  promulgation. — Public  Law  92-603  au- 
thorized the  Secretarjr  of  HEW  to  apply  Medicaid  utilization  controls  to  the 
Medicare  program  if  such  methods  are  found  to  be  more  "effective."  CM  A  con- 
siders such  a  procedure  highly  objectionable  in  its  application  to  the  utilization 
review  regulations  published  November  1974.  The  Secretary  in  effect  introduced 
an  untried  and  highly  controversial  program  of  utilization  control  in  Part  150.18 
of  the  Medicaid  regulations  and  in  the  same  issue  of  the  Federal  Register  declared 
these  Medicaid  requirements  superior  to  Medicare! 

3.  Confusion  surrounding  implementation. — The  administrative  history  of  the 
new  utilization  review  regulations  has  been  characterized  by  confusion,  ambiguity 
and  conflicting  interpretations.  The  process  more  or  less  began  with  an  ''Inter- 
mediary Letter"  issued  in  1973  by  the  Bureau  of  Health  Insurance  which 
attempted  to  impose  preadmission  certification  of  Medicare  hospital  admissions. 
This  requirement  was  reiterated  by  proposed  regulations  in  the  January  9,  1974 
Federal  .  Register  which  evoked  a  storm  of  protest.  The  final  regulations  issued 
November  29,  1974  replaced  the  preadmission  certification  requirement  with 
concurrent  admission  review  of  all  Medicare  and  Medicaid  cases  within  "one 
working  day."  Only  within  recent  weeks  has  an  "official"  definition  of  a  hospital 
working  day  been  provided  by  the  Department  of  HEW. 

The  effective  date  of  the  regulations  was  first  announced  as  February  1,  1975 
(barely  60  days  from  the  date  of  publication).  This  was  later  "extended"  to 
April  1,  1975,  and  finally  formally  postponed  until  July  1,  1975.  Following  the 
announced  postponement,  various  guidelines  and  letters  were  issued  in  an  attempt 
to  clarify  what,  precisely,  would  be  expected  of  hospitals  and  their  medical  staffs 
on  or  after  July  1,  1975.  A  clear  answer  to  this  question  has  yet  to  be  provided. 
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Formation  of  a  special  task  force  within  the  Bureau  of  Quality  Assurance  has 
recentty  been  announced.  It  appears  that  this  group  has  been  charged  with  analysis 
and  clarification  of  the  utilization  regulations  six  months  after  they  were  issued 
in  final  form.  This  is  particularly  unfortunate  with  regard  to  questions  such  as 
the  relationship  between  the  new  utilization  review  requirements  and  local 
PSRO  programs. 

In  conclusion,  the  net  effect  of  such  administrative  inconsistencies  has  been 
to  create  an  atmosphere  of  wariness  and  mistrust  among  physicians.  During  the 
past  two  years  it  has  become  increasingly  difficult  for  California  physicianswho 
advocate  full  cooperation  with  government  programs  to  maintain  credibility. 

Because  of  this  unfortunate  situation,  we  request  that  a  thorough  review  be 
carried  out  of  the  administrative  rule-making  process  and  its'  relation  to  federal 
health  care  programs. 

Federal  Health  Insurance   for  the   Aged   and  Disabled 

subpart  e  criteria  for  determination  of  reasonable  charges  j  reimburse- 
ment for  services  of  hospital  interns,  residents,  and  supervising 
physicians 

In  enacting  Section  224  of  Public  Law  92-603,  the  Congress  approved  of  the 
principle  that  "the  prevailing  charge  level  (for  physicians'  services)  .  .  .  may 
not  exceed  in  the  aggregate  the  level  determined  under  such  clause  for  the  fiscal 
year  ending  June  30,  1973,  except  to  the  extent  that  the  Secretary  finds,  on  the 
basis  of  appropriate  economic  index  data,  that  such  higher  level  is  justified  by 
economic  changes."  In  so  doing,  the  Congress  introduced  a  new  concept  into  the 
Medicare  program,  that  reimbursement  levels  reflect  prevailing  charges  only  to 
the  extent  that  increases  do  not  exceed  increases  in  costs  ("economic  changes"). 

The  original  concept  of  the  Medicare  program  was  to  reimburse  physicians 
according  to  their  customary  charges.  When  the  program  was  implemented, 
controls  were  necessarily  developed  so  that  carriers  could  evaluate  what  might  be 
realistically  deemed  a  "prevailing"  level,  and  the  criterion  for  evaluation  was  a 
specified  percentile  in  the  array  of  charges  among  all  physicians  for  each  service 
in  the  specific  area.  In  most  areas,  specialty  criteria  were  also  applied  in  deter- 
mining what  constitutes  a  "prevailing  level."  The  net  effect  of  this  process  is  often 
to  lower  charges  that  may  indeed  be  a  physician's  "customary"  charge,  and  ones 
that  may  also  be  deemed  "reasonable."  The  fact  that  the  data  base  against  which 
third  parties  measure  prevailing  charges  represents  a  time  frame  ranging  from  six 
to  eighteen  months  prior  to  the  time  that  the  service  was  provided  further  controls 
charge  levels  and  subverts  what  was  designed  to  be  a  "usual  fee"  program. 

The  medical  profession  has  been  concerned  with  the  use  of  these  techniques  for 
restricting  payments  to  physicians,  since  their  effect  can  be  either  to  disadvantage 
the  physician  who  is  willing  to  accept  assignment,  or  to  shift  the  financial  burden 
to  the  patient.  Nevertheless,  to  the  extent  that  adjustments  in  levels  of  prevailing 
charges  are  based  on  actual  billings  by  the  majority  of  physicians,  the  intent  of 
the  original  legislation  has  been  carried  out. 

The  introduction  of  an  "appropriate  economic  index"  significantly  changes  the 
concept  of  the  Medicare  law,  since  it  introduces  external  contro  in  order  to  further 
assure,  as  Secretary  Weinberger  indicated,  that  fees  for  medical  services  will 
"follow,  rather  than  lead,  any  inflationary  trends."  Thus,  physicians  who  accept 
assignment  are  placed  in  an  even  more  disadvantageous  position  where  they  will, 
under  the  best  of  circumstances,  only  be  able  to  keep  up  with  inflation.  Their 
more  logical  alternative  may  be  to  begin  refusing  assignment,  and  thus  shift 
further  fiscal  responsibility  to  elderly  patients. 

The  Senate  Finance  Committee  report  on  Section  224  called  for  "most  refined 
indexes  that  can  be  developed,"  and  it  is  assumed  that  this  was  the  intent  in- 
corporated in  the  phrase  "appropriate  economic  index  data"  used  in  the  legislation 
itself.  The  Department  of  Health,  Education  and  Welfare  has  developed  an  index 
that  purports  to  carry  out  the  intent  of  Congress,  but  has  in  fact  developed  an 
index  that  is  unsophisticated  and  relies  on  surrogate  indices  that  mah  have  little 
or  no  bearing  on  a  physician's  cost  of  priacticing  medicine.  A  specific  and  poignant 
example  of  the  fallacy  in  using  dubious  surrogate  indices  to  represent  changes  in 
physicians'  costs  is  the  precipitous  increase  in  Professional  Liability  coverage, 
which  is  not  reflected  in  any  other  sector  of  the  economjr  for  which  indices  are 
developed.  Specific  concerns  in  relation  to  this  were  outlined  in  Point  4  of  a  recent 
letter  to  Superintendent  Cardwell,  a  copy  is  enclosed  for  your  information  and 
entry  into  the  record.  We  ask  that  this  letter  be  considered  a  part  of  out  official 
statement,  since  it  deals  with  specific  issues  not  reiterated  in  this  document. 
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Point  3  of  the  letter,  which  addresses  itself  to  the  discrepancy"  between  the 
legislation,  which  calls  for  the  application  of  the  index  "in  the  aggregate,"  and 
the  regulation,  which  would  evaluate  prevailing  charge  levels  on  a  service-by- 
service  basis,  also  warrants  the  Subcommittee's  particular  attention.  This  means 
of  implementing  the  legislation  is  absolutely  and  totally  in  conflict  with  not  only 
the  intent  of  Congress,  but  also  the  legislation  itself,  which  is  quite  specific  on 
this  issue.  Because  of  the  manner  in  which  physicians'  charges  are  adjusted  and 
areawide  prevailing  charge  levels  change,  this  method  is  necessarily  inequitable, 
rendering  a  disservice  to  plrysieians  by  lowering  the  level  of  reimbursement  allowed 
for  procedures  that  may  have  increased  above  the  index  level,  but  providing  no 
upward  adjustment  for  those  services  where  the  75th  percentile  either  did  not 
change  or  changed  less  than  the  index. 

In  empirically  testing  the  effect  of  these  regulations,  had  they  been  in  place 
since  1971,  we  have  discovered  that  among  15  common  services  in  one  area, 
there  was  no  change  whatever  in  the  75th  percentile  for  eight  services,  a  slight 
decrease  in  two  procedures,  and  an  upward  adjustment  in  five  procedures.  Just 
two  of  these  adjustments  in  the  "natural"  75th  percentile  would  have  exceeded 
the  economic  index  for  that  period;  however,  in  the  aggregate,  the  increases  were 
well  below  the  index.  Under  the  regulations,  the  prevailing  level  for  these  two 
services  would  have  been  subject  to  downward  adjustment,  however,  entirely 
because  the  regulations  provide  for  a  service-bj^-service  basis,  rather  than  the 
legislatively  mandated  "aggregate"  figure. 

As  outlined  in  Point  2  of  the  attached  letter,  the  implementation  of  this  regula- 
tion would  be  discriminatory  and  would  forever  place  on  physicians  or  their 
patients  a  restriction  based  on  1971  charge  levels  and  would  permit  adjustments 
thereto  which  may  have  no  bearing  whatever  in  costs  of  engaging  in  medical 
practice.  These  regulations  would  be  particularly  discriminatory  against  certain 
specialists,  such  as  anesthesiologists  who  are  experiencing  increases  in  insurance 
coverage  and,  hence,  costs  of  practice,  that  are  in  no  way  accounted  for  by  some 
extraneously  developed  economic  index.  Lastly,  if  the  example  outlined  earlier  is 
representative,  and  we  have  no  reason  to  believe  that  it  is  not,  the  actual  effect 
of  these  regulations  on  overall  Medicare  costs  would  be  minor,  while  the  effect  on 
specific  individual  patients  could  be  substantial  and  the  alienation  of  participat- 
ing pl^sicians  will  undoubtedly  be  significant. 

The  California  Medical  Association  requests  that  the  Committee  on  Ways  and 
Means  exert  the  influence  at  its  disposal  to  see  that  the  intent  of  Congress  is  not 
distorted  by  implementation  of  this  regulation. 

California  Medical  Association, 

San  Francisco,  Calif.,  May  7,  1975. 

Hon.  J.  B.  Card  well, 
Commissioner  of  Social  Security, 
Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Commissioner  Card  well:  This  letter  relates  to  proposed  amendments 
to  provisions  in  Subpart  E-Criteria  for  Determination  of  Reasonable  Charges; 
Reimbursement  for  Services  of  Hospital  Interns,  Residents  and  Supervising 
Physicians  of  Public  Law  92-603,  Federal  Health  Insurance  for  the  Aged  and 
Disabled.  The  specific  citation  is  to  regulation  No.  5  of  the  Social  Security  Ad- 
ministration (20  CFR,  part  405)  published  in  the  Federal  Register,  Volume  40, 
No.  72,  Monday,  April  14,  1975. 

The  California  Medical  Association,  representing  some  26,000  physicians  in  the 
private  practice  in  medicine  throughout  California,  wishes  to  make  several  general 
and  specific  comments  concerning  the  proposed  amendments  to  the  regulations. 
They  are  the  following: 

1.  Limitations  in  prevailing  charges,  such  as  have  been  proposed,  will  result  in 
an  economic  disadvantage  to  persons  covered  under  Part  B  of  the  Medicare 
program.  Because  these  limitations  will  tend  to  diminish  phj^sician  willingness  to 
accept  assignments  under  the  program,  that  proportion  of  a  fee  increase  which 
falls  outside  the  federal  guidelines  will  be  shifted  to  the  patient  and  will  increase 
the  proportion  of  the  cost  of  health  care  which  he  must  necessarily  bear.  Addi- 
tionally, physicians  who  choose  to  continue  accepting  assignment  will  suffer 
economically  relative  to  those  who  choose  not  to  accept  assignment  and  to  bill 
patients  for  amounts  customarily  charged.  This  imposition  of  additional  costs  of 
care  on  the  elderly  or  disabled  further  dilutes  a  program  designed  to  protect  them 
from  the  heavy  burden  of  expense  for  their  health  care. 
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2.  Proposed  amendments  impose  econo  lie  discrimination  on  physicians,  both 
self-employed  and  salaried,  relative  to  other  sectors  of  the  economy.  Imposition 
of  these  regulations  appears  directed  at  precluding  the  possibility  of  physicians 
achieving  any  increase  in  their  real  incomes,  since  they  are  inextricably  tied  to 
costs  of  practice  over  which  they  may  have  little  control  and  earnings 'levels  of 
salaried  workers  over  which  they  have  no  control  whatever. 

Hypothetically,  real  income  increases  can  be  achieved  through  the  introduction 
of  further  efficiency  into  the  practice  of  medicine;  however,  there  are  limitations 
in  the  opportunity  to  further  improve  this  aspect  of  medical  practice,  since  such 
"improvements"  may  also  result  in  diminishing  the  amount  of  attention  physicians 
can  pay  directly  to  their  patients.  Furthermore,  patterns  of  inappropriate  utiliza- 
tion of  health  care  services  can  be  encouraged  through  the  application  of  service- 
by-service  fee  limitations,  since  physicians  are  precluded  from  achieving  economic 
gains  in  ways  other  than  increasing  utilization  or,  alternatively,  increasing  the 
number  of  hours  worked. 

3.  Section  224  of  PL  92-603  specifically  states  that  any  limitations  in  prevailing 
fees  relate  to  increases  "in  the  aggregate,"  rather  than  in  each  individual  service. 
This  concept  was  further  denned  by  the  Senate  Finance  Committee  which,  in 
its  report  on  section  224,  repeatedly  specified  that  the  use  of  an  index  to  determine 
allowable  increases  in  prevailing  charges  should  be  done  on  an  aggregate  basis.  The 
application  of  an  index  to  each  individual  service  is  a  distortion  of  this  concept  and 
indeed  should  not  be  considered  as  an  acceptable  alternative  for  implementing 
the  intent.  Methods  must  be  developed  for  evaluating  aggregate  charge  levels 
rather  than  levels  for  individual  items,  since  application  of  a  uniform  percentage 
to  each  individual  service  necessarily  results  in  an  additional  disadvantage  to  the 
physician  unless  he  increases  his  charges  equally  for  every  service  he  renders.  An 
across-the-board  adjustment  in  fees  is  not  customary.  Commonly,  when  physicians 
increase  their  charges,  it  is  done  on  a  selective  basis  rather  than  universally  for  all 
procedures. 

4.  In  its  report,  the  Senate  Finance  Committee  also  specifies  an  intent  that 
"*  *  *  the  secretary  should  use  *  *  *  the  most  refined  indexes  that  can  be  de- 
veloped" for  establishing  ceilings  in  prevailing  charges.  The  index  that  has  been 
developed  and  proposed  could  not  be  deemed  '''refined"  and,  should  such  an  index 
be  decided  upon,  there  are  many  refinements  that  woud  make  it  more  representa- 
tive and  reflective  of  its  true  intent.  The  following  are  specific  examples: 

(a)  Wages — More  appropriately  used  would  be  average  earnings  in  medical  and 
other  health  services,  figures  for  which  are  collected  routinely  by  the  Department 
of  Commerce,  rather  than  the  BLS  index  of  earnings  in  finance,  insurance,  and 
real  estate. 

(6)  Office  space — The  "shelter  index"  would  be  more  appropriate  to  represent 
the  occupancy  component  of  physicians'  overhead,  since  it  would  exclude  items 
such  as  fuel  and  utilities,  household  furnishings  and  operations  which  [are  also 
included  in  the  overall  housing  component.  (Office  operations  will  be  covered  in 
other  surrogate  indexes  to  be  discussed  below.) 

(c)  The  item  for  "other  expenses  of  physician  practice"  should  be  further 
classified  according  to  certain  identifiable  components,  rather  than  treated  as  a 
whole,  since  the  surrogate  of  the  total  consumer  price  index  is  inappropriate  for 
application  to  a  portion  of  overhead  which  represents  over  one  third  of  a 
physician's  costs.  The  following  are  examples: 

(1)  Insurance — the  CPI  component  on  '"'insurance  and  finance"  could  be 
used. 

(2)  Office  equipment — the  CPI  component  for  "house  furnishings''  could 
be  used. 

(3)  Professional  and  educational  expenses — the  CPI  component  for  "reading 
and  education"  could  be  used. 

(4)  Office  operation — the  CPI  component  for  "fuel  and  utilities"  could  be 
used. 

Any  additional  portions  of  the  cost  of  physician  overhead  could  then  be  rep- 
resented by  the  total  CPI.  This  would  minimize  the  effect  of  employing  what  is 
at  best  a  questionable  surrogate  currently  proposed  to  represent  a  substantial 
proportion  of  physician  expense. 

5.  The  application  of  a  uniform  percentage  ceiling  in  the  prevailing  charge 
level  for  all  physicians  results  in  inequity  to  physicians,  who,  by  the  nature  of 
their  practice,  experience  varying  levels  of  overhead.  The  attached  table,  using 
the  Irypothetical  allowable  increase  of  4.2  percent,  illustrates  this  point. 
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The  table  provides  examples  of  three  types  of  physicians  with  varying  overhead 
percentages,  ranging  from  the  anesthesiologist  who  may  have  an  overhead  of 
approximately  20  percent  to  an  office-based  radiologist  whose  overhead  may  well 
be  60  percent  or  more,  due  to  his  high  fixed  costs.  The  example  is  based  on  an 
assumption  of  equal  net  income  during  Period  I  and  the  change  in  net  income  that 
would  be  introduced  if  a  physician  were  being  remunerated  entirely  at  the  highest 
allowable  point  in  the  prevailing  fee  spectrum.  The  data  clearly  illustrate  that 
application  of  a  uniform  percentage  results  in  an  increase  in  net  income  that  is 
considerably  higher  for  the  radiologist  (6.0  percent)  than  for  the  anesthesiologist 
(4.5  percent).  Thus,  the  proposed  regulations  do  not  provide  equity,  but  rather 
would  impose  inequity  among  physicians  in  various  types  of  practice.  The  Cali- 
fornia Medical  Association  questions  whether  this  would  be  an  appropriate 
result  of  the  Commissioner's  efforts  to  restrict  increases  in  levels  of  charge  for 
physician's  services. 

6.  A  reversion  to  calendar  year  1971  for  a  base  period,  rather  than  the  use  of 
1973  data,  appears  questionable.  This  technique  reintroduces  and  reapplies  fee 
freezes  that  were  previously  imposed  on  physicians  during  a  significant  period  of 
time.  Additionally,  this  methodology  raises  the  question  about  whether  third 
parties  must  review  amounts  reimbursed  during  the  past  two  years,  re- evaluate 
the  level  of  allowable  prevailing  charges  payable  during  that  time,  and  seek 
refunds  from  physicians  if  the  amount  paid  exceeded  the  newly  calculated  levels. 
Obviously,  this  would  be  extremely  burdensome  to  carriers,  as  well  as  antagonistic 
to  providers.  Nevertheless,  this  specific  subject  is  not  covered  and  further  direction 
must  be  developed.  The  California  Medical  Association  would  hope  that  if  controls 
such  as  those  under  discussion  are  employed,  a  1973  and  not  a  1971  base  period 
would  be  implemented.  The  California  Medical  Association  feels  considerable 
concern  about  the  several  points  we  have  raised  above  and  sincerely  hopes  that  the 
Commissioner  will  review  them  before  finalizing  the  proposed  amendments. 
Should  there  be  questions  we  might  be  able  to  answer  regarding  this  subject,  we 
are  at  your  disposal. 
Sincerely, 

Carl  Goetsch,  M.D.,  President. 

EFFECT  OF  NET  INCOME  OF  THREE  TYPES  OF  PHYSICIANS  WHEN  UNIFORM-PERCENT  INCREASE  IN  PREVAILING 

CHARGE  LEVELS  IS  INTRODUCED 


Hypothetical 
gross  income 

  Percent 

Average                                   Expenses  Net  income  increase 

percent     Period  1    Period  2  ■   in  net 

overhead1        =100    =104.22    Period  1    Period  2  Period  1    Period  2  income 


Office  based  3   40     $66, 667     $69, 467     $26, 667     $27, 467     $40, 000     $42, 000  5. 0 

Anesthesiologist   20      50,000      52,100      10,000      10.300      40,000      41,800  4.5 

Radiologist   60     100,000     104,200      60,000      611800      40,000      42,400  6.0 


1  Rough  estimates  for  illustrative  purposes. 

2  Hypothetical  example,  based  on  illustrative  material  used  in  proposed  regulations. 

3  E.g.,  internist,  general  practitioner. 

Carbon  Hospital, 
Washington  Park, 
Price,  Utah,  June  6,  1975. 

Hon.  Dan  Rostenkowski, 
Chairman,  Subcommittee  on  Health, 
Committee  on  Ways  and  Means, 
Washington,  D.C. 

Dear  Congressman  Rostenkowski:  In  your  deliberations  on  June  12th  con- 
cerning the  elimination  of  the  83^%  nursing  differential  in  the  Medicare  Cost 
Reimbursement  formula  please  note  our  objections  to  this  new  ruling: 

1.  Medicare  patients  often  require  additional  nursing  care;  not  the  same 
amount  or  less. 

2.  Medicare  patients  (disabled  and  end-stage  renal)  who  are  under  the  age  of 
65  are  so  few  at  this  Hospital  that  no  change  in  the  level  of  care  and  nursing  in- 
volvement has  been  noted. 

54-804—75  23 
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3.  The  administrative  ruling  to  eliminate  the  8}4%  nursing  differential  appears 
to  be  contrary  to  the  original  congressional  intent. 

I  also  have  concern  about  the  schedule  of  limits  on  hospital  inpatient  costs  (a 
reduction  from  the  90th  to  80%  percentile): 

1.  Hospital  inpatient  costs  vary  according  to  the  type  of  services  given.  Ex- 
ample: A  hospital  might  offer  an  organized  Respiratory  Therapy  service  that 
could,  because  of  an  added  service,  increase  the  inpatient  costs.  Another  hospital 
not  offering  the  service  may  have  a  lower  inpatient  costs.  To  limit  the  costs  to  be 
reimbursed  by  Medicare  could  seriousty  limit  the  type  and  quality  of  service  as 
well. 

2.  Some  hospitals  have  financial  support  in  addition  to  patient  charges.  Such 
financial  support  might  be  from  local  government,  a  religious  organization,  or  an 
endowment.  Subsidized  hospitals  may  have  lower  costs  and/or  charges  than  one 
that  is  self-sustaining.  To  group  all  hospitals  together  and  limit  the  upper  level 
of  costs  is  most  inappropriate. 

3.  The  limiting  of  costs  on  a  percentile  basis  is  rather  arbitrary.  Should  an 
individual  institution  be  costing  an  excessive  amount  then  that  individual  in- 
stitition  only  should  be  audited  or  survej^ed  to  find  out  why  the  costs  appear 
excessive. 

4.  There  are  regional  and  local  differences  in  the  costs  of  providing  services 
in  hospitals,  that  are  not  necessarily  related  to  hospital  size.  Some  communities, 
to  attract  and  hold  qualified  personnel,  must  offer  more  attractive  salaries.  To 
eliminate  the  local  option  to  pay  a  necessary  wage  would  be  a  severe  disadvantage 
to  some  hospitals. 

Should  you  wish  detailed  explanation;  I  will  be  happy  to  furnish  it  to  you. 
Yours  truly, 

Donald  M.  Eifield,  Administrator. 


Central  New  York  Hospital  Association,  Inc., 

Syracuse,  N.Y.,  June  10,  1975. 

Representative  Dan  Rostenkowski, 
House  Office  Building, 
Washington,  D.C. 

Dear  Representative  Rostenkowski:  Several  of  the  proposals  being  con- 
sidered by  your  subcommittee  regarding  Medicare  reimbursement  are  of  great 
concern  to  the  nation's  hospitals. 

Specifically,  I  am  referring  to  the  proposal  to  eliminate  the  83^2%  nursing 
differential  which  has  been  applicable  to  nursing  costs  to  Medicare  patients  for 
several  j^ears.  The  elimination  of  this  will  create  hardships  on  hospitals  and 
subsequent  shifting  of  hospital  costs  to  other  segments  of  the  patient  complement. 
In  addition,  the  proposal  to  use  the  80th  percentile  for  routine  ceiling  comparisons 
will  be  very  unfair  to  many  hospitals  which  are  doing  a  commendable  job  of 
controlling  costs.  Using  this  arbitrary  figure  will  mean  the  loss  of  millions  of 
dollars  in  revenue  to  our  hospitals  which  are  already  hard  pressed  to  even  recoup 
their  exact  costs. 

Attached  is  a  copy  of  a  letter  sent  to  our  area  congressmen  on  these  subjects 
which  will  give  you  further  details  concerning  these  vital  matters.  I  trust  that 
all  of  these  factors  will  be  given  serious  consideration  by  your  subcommittee  in 
your  forthcoming  hearings.  rrhank  you  very  much  for  your  attention. 
Sincerely  yours, 

Richard  E.  Benoit, 

Executive  Director. 

Enclosure. 

April  29,  1975. 

Hon.  James  M.  Hanley, 
House  Office  Building, 
Washington,  D.C. 

Dear  Congressman  Hanley:  Recently  there  have  been  two  proposed  changes 
in  the  Medicare  Reimbursement  formula  which  will  seriously  affect  the  financial 
position  of  most  acute  care  hsopitals. 

Reference  is  made  to  the  request  for  comment  in  the  April  3,  1975,  Federal 
Register  in  which  the  proposal  to  eliminate  the  83^%  inpatient  routing  nursing 
salary  cost  differential  for  Medicare  beneficiaries  was  outlined.  It  was  with  a  great 
deal  of  emphasis  and  effort  that  this  consideration  was  granted  a  number  of  years 
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ago.  It  was  based  on  thorough  studies  which  proved  that  the  elderly  patient  re- 
quired more  routine  nursing  care  than  did  the  non-Medicare  patient.  In  spite  of 
the  contention  that,  with  the  advent  of  intensive  care  units  and  other  such  special 
care  units  the  Medicare  patient  is  now  being  cared  for  in  these  areas,  this  is  not 
true.  Any  patient  regardless  of  age  who  finds  himself  in  one  of  these  special  units 
obviously  requires  a  great  deal  of  intensive  acute  care.  However,  the  elderly  patient 
who  is  not  found  in  such  a  unit  still  requires  a  higher  concentration  of  routine 
nursing  care  because  of  the  problems  of  old  age.  There  has  been  nothing  to  change 
this  relationship  to  the  other  patient;  therefore,  the  ratio  is  the  same  and  the 
amount  of  nursing  care  provided  to  the  elderly  is  still  considerably  more  than  to 
other  patients. 

In  addition,  the  April  17,  1975,  Federal  Register  outlined  proposed  regulations 
to  go  to  the  80th  percentile  in  consideration  of  routine  cost  ceilings  for  Medicare 
patients.  This  is  again  an  arbitrary  decision  simply  aimed  at  cutting  the  cost  to 
the  federal  government  without  any  consideration  of  what  it  is  going  to  do  to  the 
health  care  of  the  citizens  of  this  country.  Here  in  New  York,  where  we  have  been 
under  stringent  groupings  and  comparisons  for  ceiling  purposes,  we  are  not  under 
such  binding  percentiles.  It  is  completely  unfair  to  assume  that  any  hospital  which 
comes  over  the  80th  percentile  is  not  doing  an  effective  job.  Before  such  a  decision 
is  made  there  should  be  thorough  studies  conducted  in  order  to  determine  a  valid 
percentile  to  use  for  such  comparisions.  The  whole  concept  of  group  comparisons 
on  a  national  basis  is  something  which  is  very  debatable  and  could  easily  be 
contested. 

I  strongly  urge  you  to  exert  your  influence  on  those  involved  to  reconsider  these 
catastrophic  decisions  which  will  do  nothing  more  than  shift  the  cost  of  this  care 
to  the  remaining  segment  of  the  population  which  can  ill  afford  to  pay  for  it. 

Thank  you  very  much  for  your  consideration. 
Sincerely, 

Richard  E.  Benoit,  Executive  Director. 


Centr\l  Vermont  Hospital, 

Birre,  Vermont,  June  5,  1975. 

Mr.  John  M.  Martin,  Jr. 
Chief  Counsel  Committee  on  Ways  and  Means, 
Longworth  House  Office  Building, 
Washington,  D.C. 

Dear  Sir:  The  proposed  removal  of  the  routine  nursing  salary  cost  differential 
as  provided  for  in  regulation  section  405.430  is  opposed  by  this  hospital.  Social 
Security  gives  three  explanations  for  the  removal  of  this  8^2%  cost  differential. 

The  first  explanation  is  that  since  1972,  Medicare  benefits  have  been  extended 
to  certain  disabled  persons  and  to  persons  with  end-stage  renal  disease,  people 
who  are  not  the  aged.  It  is  true  that  this  program  has  been  extended  to  these  areas 
but  there  are  21.4  million  aged  Medicare  beneficiaries  and  less  than  1.8  million 
disabled  beneficiaries  and  only  slightly  more  than  20,000  with  end-stage  renal 
Medicare  benefits.  It  would  appear  to  me  that  this  argument  is  not  valid. 

The  second  explanation  is  that  the  aged  Medicare  patients  receive  more  in- 
tensive treatment  in  the  coronary  care  and  other  special  care  units  where  the 
higher  nursing  unit  costs  for  such  patients  are  built  into  the  reimbursement 
formula  for  treatment  in  these  units.  SSA  should  realize  that  the  existing  regula- 
tions expressly  take  this  into  account  and  no  routine  nursing  service  differential  is 
now  paid  for  such  patients.  This  is  certainly  no  reason  to  eliminate  the  nursing 
care  differential  to  the  aged  patients  who  continue  to  receive  treatment  in  a 
regular  care  facility. 

Lastly,  the  Social  Security  Administration  claims  that  the  1972  changes  in 
Medicare  costs  apportionment  requirements  eliminate  the  need  for  the  nursing 
care  differential.  To  the  contrary,  the  1972  changes  in  cost  apportionment  which 
requires  separate  calculation  of  routine  costs  and  special  care  unit  costs  assures 
that  the  nursing  care  differential  is  paid  for  only  routine  nursing  care  for  the  aged 
patients.  Refined  application  for  the  differential  is  hardly  a  reason  for  its  elimina- 
tion and,  in  fact,  is  an  additional  reason  for  its  retention. 

The  nursing  care  differential  is  now  paid  only  where  it  is  required  and  that  is 
where  there  are  large  amounts  of  routine  nursing  care  required  by  Medicare  bene- 
ficiaries. I  might  point  out  that  when  this  nursing  care  differential  was  adopted 
the  Social  Security  Administration  proposed  to  undertake  further  studies  to  de- 
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termine  what  variations  in  differentials  should  be  established  in  the  future,  and  to 
obtain  other  data  on  nursing  care  costs  in  order  to  assess  the  continued  appro- 
priateness of  the  8l/2%  factor.  In  fact,  the  SSA  stated  that  these  studies  would  be 
a  condition  of  any  modification  of  the  differential  and  to  my  knowledge  and  others 
I  have  talked  to  there  has  been  no  such  studies. 

I  submit  that  the  elderly  patient  in  the  acute  care  setting  of  a  general  hospital 
nursing  care  per  patient  day  than  other  patients.  It  this  differential  is  removed, 
costs  to  our  hospital  will  be  increased  an  additional  260  per  patient  day.  This 
cost  will  be  borne  by  other  than  Medicare  patients  which  constitute  45%'  of  our 
patients  days.  In  other  words,  it  would  increase  our  charges  to  direct  payers  and 
third  party  paj^ers  at  least  500  per  patient  day. 

Hospitals  such  as  ours  operate  on  a  no  profit  basis  and  our  ability  to  provide 
charity  care  and  remain  fiscally  solvent  would  be  jeopardized.  With  governmental 
and  public  concern  at  an  all  time  high  over  continuing  increased  health  costs, 
this  bureaucartic  proposal  borders  on  the  realm  of  fiscal  irresponsibility. 

Once  again  we  reiterate  that  we  protest  the  proposed  removal  of  the  nursing 
salary  costs  differential. 
Sincerely, 

Joel  H.  Walker, 
President  and  Administrator. 


Statement  of  Chicago  Hospital  Council,  Howard  F.  Cook,  President 

summary 

1.  Name,  full  address,  and  capacity  of  individual  submitting  statement:  Howard 
F.  Cook,  President,  Chicago  Hospital  Council.  840  North  Lake  Shore  Drive, 
Chicago,  Illinois  60611,  Telephone  No.  (312)  751-0700. 

2.  Chicago  Hospital  Council  Membership  List:  Please  see  Exhibit  1  of  complete 
statement. 

3.  Topical  outline  of  comments  and  recommendations  in  the  full  statement. 

A.  Utilization  Review  Procedures: 

(1)  The  Chicago  Hospital  Council  has  long  been  interested  in,  and  has  long 
supported  the  conduct  of  effective  utilization  review. 

(2)  The  Council  has  expressed  concern  about  the  lack  of  proof  of  the  cost-benefit 
and  of  improvement  in  health  care  resulting  from  implementation  of  the  No- 
vember 29  regulations. 

(3)  The  November  29  regulations  have  been  implemented  in  a  most  disorganized 
and  confusing  manner. 

(4)  The  Chicago  Hospital  Council  urges: 

(a)  Withdrawal  of  the  regulations  pending  final  resolution  of  the  American 
Medical  Association  lawsuit.  If  the  regulations  are  upheld  then  we  urge; 

(6)  Objective  evaluation  of  the  efficacy  and  cost-benefit  of  the  methodology 
prescribed  in  the  November  29  regulations  ; 

(c)  Development  of  clear  guidelines  for  implementation; 

(d)  Development  of  clear  lines  of  responsibility  for  implementation. 

B.  Termination  of  Inpatient  Nursing  Salary  Cost  Differential 

(1)  The  arguments  used  by  the  Social  Security  Administration  in  eliminating 
the  nursing  salary  cost  differential  are  specious. 

(2)  The  vast  majority  of  Medicare  patients  require  extra  care  from  nurses  and 
other  hospital  personnel. 

(3)  Elimination  of  the  differential  without  advance  validation  of  same  via  ob- 
jective stud}*  violates  Medicare  regulations. 

(4)  The  Chicago  Hospital  Council  urges: 

(a)  Support  of  the  passage  of  HR  7000  requiring  the  payment  of  the  nursing 
cost  differential;  or 

(b)  The  requiring  of  the  Social  Securitj7  Administration's  conduct  of  studies 
to  determine  if  adjustments  in  the  nursing  salary  cost  differential  are  now 
appropriate. 

C.  Limitation  of  Hospital  Inpatient  General  Routine  Service  Costs. 

(1)  Section  223  of  P.L.  92-603,  the  section  on  Medicare  reimbursement  ceilings, 
is  extremely  difficult  to  administer. 

(2)  The  Social  Security  Administration  is  using  Section  223  for  purposes  other 
than  what  was  originally  intended. 

(3)  The  Chicago  Hospital  Council  urges: 

(a)  Repeal  of  Sections  223  and  232  of  P.  L.  92-603;  and 
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(b)  Passage  of  legislation  requiring  the  study  and  development  of  an  equit- 
able method  of  determining  what  constitutes  "plush  surroundings"  and 
"inefficient  care". 

D.  Concluding  Remarks— The  Chicago  Hospital  Council  would  be  pleased  to 
provide  additional  information. 

STATEMENT 

Mr.  Chairman  and  members  of  the  Subcommittee,  I  am  Howard  F.  Cook, 
President  of  the  Chicago  Hospital  Council.  Our  offices  are  located  at  840  North 
Lake  Shore  Drive,  Chicago,  Illinois  60611.  The  Chicago  Hospital  Council  was 
founded  in  1935  and  currently  has  a  membership  of  approximately  100  hospitals 
located  in  metropolitan  Chicago.  A  list  of  our  member  hospitals  is  attached  as 
Exhibit  I. 

I  appreciate  very  much  this  opportunity^  to  comment  on  recently  promulgated 
regulations  affecting  hospitals  participating  in  the  Medicare  program.  My  com- 
ments will  be  limited  to  the  following: 

1.  Utilization  review  procedures  for  hospital  and  skilled  nursing  facilities,  as 
conditions  for  participation  in  the  Medicare  program  (published  in  the  Federal 
Register  on  November  29,  1974  and  April  1,  1975). 

2.  Termination  of  the  inpatient  routine  nursing  salary  cost  differential  as  a 
reimbursable  cost  of  a  provider  (published  as  proposed  regulations  in  the  April  3, 
1974  Federal  Register  and  as  final  regulations  on  May  23,  1975). 

3.  Revision  in  the  schedule  of  limits  of  hospital  inpatient  general  routine  service 
costs — reduction  from  90th  to  80th  percentile  (published  in  the  Federal  Register 
as  proposed  rules  on  April  17,  1975  and  as  final  regulations  on  May  30,  1975). 

Utilization  review  procedures 

The  Chicago  Hospital  Council  has  long  been  interested  in  and  has  long  sup- 
ported the  concept  of  effective  peer  review  in  hospitals.  Our  official  support  of  the 
concept  dates  back  to  1961,  when  we  adopted  the  statement  on  utilization  review 
shown  as  Exhibit  II. 

Over  the  years  we  continued  to  support  the  conduct  of  effective  utilization 
review.  On  January  29,  1974  we  commented  on  the  proposed  utilization  review 
regulations  published  in  the  Federal  Register  on  January  9,  1974.  A  copy  of  our 
letter  of  comment  is  attached  as  Exhibit  III.  While  we  were  primarily  concerned 
about  the  pre-admission  certification  requirements,  we  were  also  concerned  about: 

1.  The  lack  of  proof  of  the  cost  savings  and  improvements  in  the  provision  of 
health  care  that  would  result  from  their  implementation  especially  since  implemen- 
tation of  the  prescribed  program  would  be  very  costly; 

2.  The  likely  lack  of  coordination  of  implementation  of  the  then  proposed 
regulations  with  other  utilization  review  programs. 

The  only  significant  change  in  the  final  regulations  published  November  29, 
1974  which  dealt  with  our  concerns  was  the  deletion  of  the  pre-admission  certifi- 
cation requirement.  The  pre-admission  certification  requirement,  however,  was 
replaced  by  an  admission  certification  requirement  which,  while  more  acceptable 
than  the  pre-admission  certification  requirement,  still  is  of  concern  to  us. 

Even  before  the  January  9,  1974  publication  of  the  proposed  utilization  review 
regulations,  the  Chicago  Hospital  Council  began  an  extensive  review  of  the 
utilization  review  process.  Exhibit  IV  is  the  result  of  our  review  and  deliberations 
and  was  approved  by  our  board  of  directors  on  October  17,  1974.  The  document, 
titled  "Guidelines  for  Utilization  Review  and  Quality  Review  Monitoring  Pro- 
grams", called  for: 

1.  Objective  evaluation  of  the  efficacy  of  various  review  methods,  including 
pre-admission  certification  and  concurrent  stay  review  prior  to  requiring  their 
implementation ; 

2.  Uniformity  of  utilization  review  requirements  among  the  various  utilization 
review  monitoring  programs; 

3.  Pursuit  of  the  concept  of  "due  care"  status  which  is  predicated  upon  review 
of  care  rendered  in  the  hospital  by  the  hospital  medical  staff  (sometimes  referred 
to  as  delegation  of  review  authority) . 

This  document  was  distributed  to  such  federal  officials  as  Mr.  J.  B.  Cardwell, 
Commissioner  of  Social  Security,  and  Doctors  Henry  Simmons  and  Michael 
Goran,  directors  of  the  Office  of  Professional  Standards  Review  and  Bureau  of 
Quality  Assurance  respectively,  as  well  as  others. 

The  November  29  regulations  did  not  pro  side  for  obj  ective  evaluation  of  .the 
efficacy  of  various  review  methods  called  for  in  our  October  17  document  (Exhibit 
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IV).  The  provision  for  states  to  request  waiver  of  the  November  29  regulations 
as  applied  to  Medicaid,  meant  that  there  would  not  be  uniformity  of  utilization 
review  requirements  among  all  utilization  review  monitoring  programs.  Also, 
the  waiver  request  provision  meant  the  concept  of  "due  care"  status  might  not 
be  adhered  to  (See  Chicago  Hospital  Council  letter  to  Secretary  Weinberger, 
attached  as  Exhibit  V) . 

Most  disturbing  of  all,  however,  in  relation  to  the  November  29  regulations 
has  been  the  confusing  and  disorderly  manner  in  which  they  have  been  imple- 
mented. Anticipating  that  neither  the  hospitals  nor  the  Federal  Government 
would  be  able  to  properly  implement  the  regulations  within  the  time  allotted,  we 
urged  deferrel  of  the  initial  implementation  date  (See  Exhibit  VI).  The  imple- 
mentation date  was,  of  course,  deferred,  initially  to  April  1  and  then  to  July  1, 
but  only  after  considerable  urging  by  hospitals  and  doctors.  The  recent  granting 
by  Judge  Julius  Hoffman  of  a  motion  by  the  American  Medical  Association  for 
a  preliminary  injunction  preventing  implementation  of  the  regulations  has  added 
to  the  confusion,  for  hospitals  are  still  being  told  by  state  agencies  conducting 
the  reviews  for  conformance  with  Medicare  condition  of  participation,  to  plan 
on  the  July  1,  1975  effective  date  being  enforced. 

In  addition  to  the  inadequate  time  frame  for  implementation,  information  on 
the  implementation  has  been  late  in  coming,  and  confusing.  For  example,  the- 
model  hospital  utilization  review  plan  developed  by  the  Bureau  of  Health  Insur- 
ance came  out  after  the  initial  effective  date  of  the  regulations.  Until  May  16, 
1975  hospitals  in  Illinois  were  being  told  by  the  state  agency  to  plan  to  review 
Medicaid  cases  under  the  November  19  regulations,  even  though  the  state  had 
submitted  a  request  for  waiver  (Please  turn  again  to  Exhibit  V).  The  authority 
for  implementing  the  regulations  has  never  been  clear. 

In  light  of  the  above,  I  urge  that  the  November  29  regulations  be  withdrawn 
pending  final  resolution  of  the  lawsuit  initiated  by  the  American  Medical  Associa- 
tion. If  the  regulations  are  ultimately  found  to  be  acceptable  to  the  courts,  then 
the  following  steps  should  be  initiated: 

1.  Objective  evaluation  of  the  efficacy  and  cost-effectiveness  of  the  methodology 
prescribed  in  the  November  29  regulations. 

2.  Development  of  clear  guidelines  for  implementation  which  should  answer 
the  major  questions  raised  by  the  American  Hospital  Association  (as  Exhibit  VII) 
and  others.  These  guidelines  should  be  provided  to  hospitals  well  in  advance  of  the 
effective  date. 

3.  Development  of  clear  lines  of  authority  for  implementation  of  the  regulations. 
These  should  be  developed  well  in  advance  of  implementation  of  the  regulations, 
and  they  should  be  made  known  to  hospitals. 

Termination  of  inpatient  nursing  salary  cost  differential 

We  sent  the  attached  letter  (See  Exhibit  VIII)  to  Commissioner  J.  B.  Cardwell 
concerning  the  proposed  elimination  of  the  inpatient  routine  nursing  salary  cost 
differential  publicized  in  the  April  3,  1975  Federal  Register.  As  is  indicated  in  the 
attached  letter,  the  rationale  for  elimination  of  the  nursing  cost  differential  is 
specious.  Furthermore,  the  Social  Security  Administration  has  proceeded  with 
elimination  of  the  differential  in  spite  of  its  own  regulations  requiring  that  studies 
be  conducted  to  validate  any  changes  in  the  differential;  and  presumably  such 
studies  should  be  conducted  prior  to  any  change  in  the  differential. 

Clearly,  the  vast  majority  of  Medicare  patients  are  over  age  sixty-five,  as 
opposed  to  those  covered  by  Medicare  because  of  disability,  or  chronic  renal  dis- 
ease. Studies  initially  showed  such  patients  (those  over  sixty-five)  need  substan- 
tially  more  nursing  care  than  do  patients  under  age  sixty-five.  I  should  also  add 
that  aged  patients  generally  require  more  time  from  admitting,  physical  therapy, 
and  other  hospital  personnel  as  well.  The  elimination  of  the  nursing  cost  differ- 
ential is  clearly  an  abrogation  by  the  Social  Security  Administration  of  its  legisla- 
tive mandate  to  pay  the  full  cost  of  care  received  by  Medicare  beneficiaries. 

In  light  of  the  above,  I  urge  that  you  either : 

1.  Support  and  urge  the  passage  of  Congressman  Hannaford's  bill  (HR7000) 
requiring  the  payment  of  the  nursing  cost  differential;  or, 

2.  Require  the  Social  Security  Administration  to  conduct  the  studies  described 
in  Section  405.430  of  the  Medicare  regulations  prior  to  adjustment  of  the  nursing- 
cost  differential. 

Limitation  of  hospital  inpatient  general  routine  service  costs 

Section  223  of  P.L.  92-603  is  an  extremely  difficult  section  to  administer.  This 
is  because  that  section  of  the  law  precludes  reimbursement  under  Medicare  for 
overly  plush  surroundings  or  inefficient  operation,  two  areas  which  are  extremely 


349 


difficult  to  define.  However,  the  Social  Security  Administration  has  failed  to  at- 
tempt to  truly  define  "plush  surroundings''  and  "inefficient  operations".  Instead, 
the  SSA  has  used  this  provision  of  the  law  as  a  vehicle  for  arbitrarily  determining 
what  it  will  pay  under  the  Medicare  program.  Thus,  last  year  hospitals  whose 
costs  exceeded  the  90th  percentile  of  costs  of  "similar"  hospitals  were  apparently 
providing  care  in  "plush  surroundings"  and/or  care  that  was  "inefficient".  How- 
ever, now  SSA  is  defining  "plush  surroundings"  as  that  exceeding  the  80th  per- 
centile of  costs  of  "similar"  hospitals. 

We  commented  on  the  proposal  to  reduce  the  ceiling  to  the  SOth  percentile 
(See  Exhibit  IX).  We  believe  the  80th  percentile  ceiling  will  affect  an  excessive 
number  of  hospitals  and  that  the  processing  of  exception  requests  will  be  confusing 
and  overly  long,  primarily  because  provisions  for  doing  so  have  not  been  published. 

In  light  of  the  above,  I  urge  the  following: 

1.  Repeal  of  Section  223  and  Section   (which  provide  for  Medicaid  reim- 
bursement ceilings  to  equal  Medicare  ceilings)  of  P.L.  92-603. 

2.  Passage  of  legislation  requiring  the  study  and  development  of  an  equitable 
method  for  determining  what  "plush  surroundings"  and  "inefficient  care"  are. 

Concluding  remarks 

Each  of  the  topics  I  have  covered  is  very  complex.  The  Chicago  Hospital  Coun- 
cil would  be  pleased  to  provide  additional  information,  should  you  desire  it. 

Exhibit  I 

MEMBER  HOSPITALS  OF  CHICAGO  HOSPITAL  COUNCIL 

Alexian  Brothers  Medical  Center,  800  West  Biesterfield  Road,  Elk  Grove,  111., 
60007. 

American  Hospital  of  Chicago,  850  West  Irvine;  Park  Road,  Chicago,  Illinois 
60613. 

Augustana  Hospital  &  Health  Care  Center,  411  West  Dickens  Avenue,  Chicane, 
Illinois  606 14^ 

Belmont  Communitv  Hospital,  4058  West  Melrose  Street,  Chicago,  Illinois 
60641. 

Bethany  Brethren  Hospital,  3420  West  Van  Buren  Street,  Chicago,  Illinois, 
60624. 

Bethany  Methodist  Hospital,   5025  North  Paulina  Street,   Chicago,  Illinois 
60640. 

Bethesda  Hospital,  2451  "West  Howard  Street,  Chicago,  Illinois  60645. 
Booth  Memorial  Hospital,  5040  North  Pulaski  Road,  Chicago.  Illinois  60630. 
Louise  Burg  Hospital,  255  West  Cermak  Road,  Chicago,  Illinois  60616. 
Central  Communitv  Hospital,  4701  South  Wood  Street,  Chicago,  Illinois  60636. 
Central  DuPage  Hospital,  O  North  025  Winfield  Road,  Winfield,  Illinois  60190. 
Chicago  Maternity  Center,  1336  South  Newberrv  Avenue,  Chicago,  Illinois 
0O6O8. 

Chicago  Osteonathic  Medical  Center,  5200  South  Ellis  Avenue,  Chicago,  Illinois 
60615. 

The  Children's  Memorial  Hospital,  2300  Children's  Plaza,  Fullerton  at  Lincoln, 

Chicago,  Illinois  60614. 
Christ  Hospital,  4440  West  95th  Street,  Oak  Lawn,  Illinois  60453. 
Columbus  Hospital,  2520  North  Lakeview  Avenue,  Chicago.  Illinois  60614. 
Community  Hospital  (Evanston),  2040  Brown  Avenue,  Evanston,  Illinois  60201. 
Community  Hospital   (Geneva),  416  South  Second  Street,   Geneva,  Illinois 

60134. 

Communitv  Memorial  General  Hospital,  5101  Willow  Springs  Road,  La  Grange, 
Illinois  60525. 

Condell   Memorial  Hospital,    Cleveland  and   Stewart  Avenues,  Libertvville, 
Illinois  60048. 

Cook  County  Hospital,  1825  West  Harrison  Street,  Chicago,  Illinois  60612. 
Frank  Cueno  Memorial  Hospital,  750  West  Montrose  Avenue,  Chicago,  Illinois 
60613. 

Copley  Memorial  Hospital,  Lincoln  &  Western  Avenues,  Aurora,  Illinois  60507. 
Delnoir  Hospital,  975  North  5th  Avenue,  St.  Charles,  Illinois  60174. 
Edgewater  Hospital,  5700  North  Ashland  Avenue,  Chicago,  Illinois  60660. 
Edward  Hospital,  South  Washington  Street,  NaDerville,  Illinois  60540. 
Englewood  Hospital,  6001  South  Green  Steret,  Chicago,  Illinois  60621. 
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Evanston  Hospital,  2650  Ridge  Avenue,  Evahstoh,  Illinois  60201. 
Svdnev  R.  Forkosh  Memorial  Hospital,  2544  West  Montrose  Avenue,  Chicago, 
Illinois  60618. 

Franklin   Boulevard   Communitv  Hospital,   3240   West  Franklin  Boulevard, 

Chicago,  Illinois  60624. 
George  J.  London  Memorial  Hospital.  4700  North  Clarendon,  Chicago,  Illinois 

60640. 

Gottlieb  Memorial  Hospital,  S700  West  North  Avenue,  Melrose  Park,  Illinois 
60160. 

Grant  Hospital  of  Chicago,  551  West  Grant  Place.  Chicago,  Illinois  60614. 
Henrotin  Hospital,  111  West  Oak  Street,  Chicago,' Illinois  60610. 
Highland  Park  Hospital,  718  Glenview  Avenue,  Highland  Park,  Illinois  60035. 
Hinsdale  Sanitarium  and  Hospital,  120  North  Oak  Street,  Hinsdale,  Illinois 
60521. 

Holy  Cross  Hospital,  2701  West  68th  Street,  Chicago,  Illinois  60629. 
Holy  Family  Hospital,  100  North  River  Road,  Des  Raines,  Illinois  60016. 
Illinois  Masonic  Medical  Center,  836  Wellington  Avenue,  Chicago,  Illinois,  60657 
Ingalls  Memorial  Hospital,  One  Ingalls  Drive,  Harvey,  Illinois  60426. 
Jackson  Park  Hospital,  7531  Stony  Island  Avenue,  Chicago,  Illinois  60649. 
Lake  Forest  Hospital,  660  North  Westmoreland  Road,  Lake  Forest,  Illinois 
60045. 

La  Rabida  Children's  Hospital  and  Research  Center,  East  65th  St.  at  Lake 

Michigan,  Chicago,  Illinois  60649. 
Little  Company  of  Mary  Hospital,  2800  West  95th  Street,  Evergreen  Park, 

Illinois  60642. 

Loretto  Hospital,  645  South  Central  Avenue,  Chicago,  Illinois  60644. 
Loyola  University  Hospital,  2160  South  First  Avenue,  Maywood,  Illinois  60153. 
Lutheran  General  Hospital,  1775  Dempster  Street.  Park  Ridge,  Illinois  60068. 
Mac  Neal  Memorial  Hospital,  3249  South  Oak  Park  Avenue,  Berwyn,  Illinois 
60402. 

Marianjoy  Rehabilitation  Hospital,  26  West  171  Roosevelt  Road,  P.O.  Box  795, 

Wheat  on,  Illinois  60187. 
Martha  Washington  Hospital,  4055  North  Western  Avenue,  Chicago,  Illinois 

80618. 

Mary  Thompson  Hospital,  140  North  Ashland  Boulevard,  Chicago,  Illinois  60607. 
Memorial  Hospital  of  jDuPage  County,  209  Avon  Road,  Elmhurst,  Illinois  60126. 
Mercy  Hospital  &  Medical  Center,  Stevenson  Expressway  at  King  Drive,  Chicago, 
Illinois  60616. 

Michael  Reese  Medical  Center,  2929  South  Ellis  Avenue,  Chicago,  Illinois  60616. 
Mount  Sinai  Hospital  Medical  Center,  California  Avenue  at  15th  Street,  Chicago, 
Illinois  60608. 

Northwest  Hospital,  5645  West  Addison  Street,  Chicago,  Illinois  60634. 
Northwest  Communitv  Hospital,  800  West  Central  Road,  Arlington  Heights, 
Illinois  60005. 

Northwestern  Memorial  Hospital,  Superior  Street  &  Fairbanks  Court,  Chicago, 
Illinois  60611. 

Northwestern  University  Medical  Clinics,  747  Fairbanks  Court,  Chicago,  Illinois 
60611. 

Norwegian- American  Hospital,  1044  North  Francisco  Avenue,  Chicago,  Illinois 
60622. 

Oak  Forest  Hospital.  15900  South  Cicero  Avenue,  Oak  Forest,  Illinois  60452. 
Oak  Park  Hospital.  520  South  Maple  Avenue,  Oak  Park,  Illinois  60304. 
Palos  Communitv  Hospital,  12251  South  80th  Avenue,  Palos  Heights,  Illinois 
60463. 

Presbyterian-St.  Luke's  Hospital,  1753  West  Congress  Parkway,  Chicago,  Illinois 
60612. 

Nicholas  J.  Pritzker  Children's  Memorial  Hospital  &  Center,  800  East  55th  Street, 

Chicago,  Illinois  60615. 
Provident  Hospital  and  Training  School.  426  East  51st  Street,  Chicago,  Illinois 

60815. 

Ravenswood  Hospital  Medical  Center,  4550  North  Winchester,  Chicago,  Illinois 
60640. 

Rehabilitation  Institute  of  Chicago,  345  East  Superior  Street,  Chicago,  Illinois 
60611. 

Resurrection  Hospital,  7435  West  Talcott  Avenue,  Chicago,  Illinois  60631. 
Roosevelt  Memorial  Hospital,  426  West  Wisconsin  Street,  Chicago,  Illinois  60614. 


351 


Roseland  Community  Hospital  45-67  West   111th   Street,   Chicago,  Illinois 
60628. 

Saint  Anne's  Hospital,  4950  West  Thomas  Street,  Chicago,  Illinois  60651. 
St.  Anthony  Hospital,  2875  West  19th  Street,  Chicago,  Illinois  60623. 
St.  Bernard  Hospital,  6337  South  Harvard  Avenue,  Chicago,  Illinois  60621. 
St.  Elizabeth's  Hospital,  1431  North  Claremont  Avenue,  Chicago,  Illinois  60622. 
St.  Francis  Xavier  Cabrini  Hospital,  811  South  Lvtle  Street,  Chicago,  Illinois 
60607. 

St.  Francis  Hospital,  355  Ridge  Avenue,  Evanston,  Illinois  60202. 
St,  Francis  Hospital  Blue  Island,  12935  South  Gregory  Street,  Blue  Island, 
lUinois  60406. 

St.  James  Hospital,  1423  Chicago  Road,  Chicago  Heights,  Illinois  60411. 
St.  Joseph  Hospital,  2900  North  Lake  Shore  Drive,  Chicago,  Illinois  60657. 
St.  Mary  of  Nazareth  Hospital  Center,  2233  West  Division  Street,  Chicago, 
Illinois  60622. 

Schwab  Rehabilitation  Hosoital,  1401  South  California  Boulevard,  Chicago, 
Illinois  60608. 

Sherman  Hospital,  934  Center  Street,  Elgin,  Illinois  60120. 

Shriners  Hospital  for  Crippled  Children,  2211  North  Oak  Park  Avenue,  Chicago, 
lUinois  60635. 

Skokie  Valley  Community  Hospital,  9600  Gross  Point  Road,  Skokie,  Illinois 
60076. 

South  Chicago  Community  Hospital,  2320  East  93rd  Street,  Chicago,  Illinois 
60817. 

South  Shore  Hospital,  8015  South  Luella  Avenue,  Chicago,  Illinois  60617. 
Swedish  Convenant  Hospital,  5145  North  California  Avenue,  Chicago,  Illinois 
60625. 

Tabernacle  Community  Hospital  and  Health  Center,  5421  South  Morgan  Street, 

Chicago,  Illinois  60609. 
University  of  Chicago  Hospitals  and  Clinics,  950  East  59th  Street.  Chicago, 

Illinois  60637. 

University  of  Illinois  Hospital,  840  South  Wood  Street,  Chicago,  Illinois  60612. 
Veterans  Administration  Hospital,  Downey,  Illinois  60064. 
Veterans  Administration  Hospital,  Hines,  Illinois  60141. 

Veterans  Administration  Research  Hospital,  333  East  Huron  Street,  Chicago, 
Illinois  60611. 

Veterans  Administration  Westside  Hospital,  820  South  Damen  Avenue,  Chicago, 
Illinois  60612. 

Walther  Memorial  Hospital,  1116  North  Kedzie  Avenue,  Chicago,  Illinois  60651. 
Louis  A.  Weiss  Memorial  Hospital,  4646  North  Marine  Drive,  Chicago,  Illinois 
60640. 

West  Suburban  Hospital,  518  North  Austin  Boulevard,  Oak  Park,  Illinois  60302. 
Westlake  Community  Hospital,  1225  Superior  Street,  Melrose  Park,  Illinois  60160. 
Woodiawn  Hospital,  6060  South  Drexel  Avenue,  Chicago,  Illinois  60637. 

Exhibit  II 

JOINT  STATEMENT  REGARDING  EFFECTIVE  UTILIZATION  OF  HEALTH  AND  HOSPITAL 
CARE  SERVICES  (APPROVED  BY  BOARD  OF  DIRECTORS  1-19-61) 

Whereas  Physicians,  Hospitals,  Blue  Cross-Blue  Shield,  Labor  and  Manage- 
ment recognize  that  the  health  care  of  the  public  is  a  matter  of  paramount  concern, 
and 

Whereas  it  is  recognized  that  health  care  is  of  growing  importance  to  the  public 
because  the  dramatic  development  of  medical  knowledge  while  contributing  to 
longer  life  and  better  health  has  also  contributed  to  the  advancing  cost  of  health 
services  in  our  communities;  and 

Whereas  it  is  recognized  that  voluntary  methods  of  planning  for  and  providing 
health  care  services  in  Chicago  and  throughout  the  nation  have  produced  the 
highest  level  of  care  in  the  world  today;  and 

Whereas  physicians,  hospitals.  Blue  Cross-Blue  Shield,  labor  and  management 
concur  in  the  belief  that  the  establishment  of  Utilization  Committees  in  hospitals 
can  be  an  important  and  effective  means  of  implementing  our  goal  of  optimum 
use  of  health  care  services  at  a  reasonable  cost;  and 

Whereas  the  quasi-public  character  of  hospitals  and  their  medical  staffs  carries 
the  implication  of  their  responsibility  to  keep  the  public  informed  of  their  con- 
stant efforts  to  improve  service;  therefore,  be  it 
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Resolved,  That  the  attached  statement  entitled  "The  Efficient  Utilization  of 
Inpatient  Hospital  Service''  be  hereby  recommended  and  endorsed  by  these 
representatives  to  their  respective  organizations  and  constituencies  for  adoption 
by  hospitals  and  their  medical  staffs  together  with  some  mutually  acceptable 
means  of  reporting  the  results  and ;  be  it  further 

Resolved,  That  the  attached  informational  material  titled  "Lets  Use  Not 
Abuse"  be  distributed  by  these  agencies  to  their  constituencies  so  that  the  public, 
as  users  of  health  services  may  become  more  fully  aware  and  more  deeply  con- 
cerned about  their  personal  responsibility  to  regard  the  availability  of  health 
care  service  as  an  asset  to  be  safeguarded  and  used  only  when  medically  necessary. 

THE   ESTABLISHMENT  OF  COMMITTEES  TO  INSURE  THE  EFFICIENT  UTILIZATION  OF 
IN-PATIENT  HOSPITAL  SERVICE 

Recognizing  the  fact  that  physicians  decide  upon  hospital  admissions,  order 
various  tests,  treatments  and  procedures,  and  determine  the  length  of  stay, 
their  decisions  affect  the  scope  of  hospital  facilities,  the  quality  of  patient  care 
and  hospital  costs.  In  order  to  establish  and  maintain  a  high  level  of  efficiency  in 
the  utilization  of  hospital  services,  it  is  the  responsibility  of  the  entire  active 
medical  staff  of  a  hospital  to  insist  upon  high  standards  of  performance  from  each 
of  the  physicians  on  the  staff.  To  insure  such  performance,  it  is  recommended 
that  each  hospital  medical  staff  establish  a  Utilization  Committee. 

Purpose  of  utilization  committee 

1.  To  assure  that  all  in-patient  hospital  service  was  necessary  and  could  not 
have  been  provided  effectively  in  the  home,  office,  out-patient  department  or 
some  other  appropriate  available  facility. 

2.  To  analyze  and  identify  factors  which  assure  the  proper  use  of  in-patient 
services  and  facilities. 

3.  To  make  recommendations  to  the  medical  staff  to  bring  about  more  effective 
utilization  of  these  services  and  facilities. 

Composition  of  the  utilization  committee 

Since  physicians  are  best  qualified  to  judge  the  quality  of  medical  practice,  the 
President  of  the  medical  staff  should  appoint  qualified  physicians  to  the  chair- 
manship and  membership  of  the  committee.  The  number  of  committee  members 
should  be  determined  by  the  size  and  organization  of  the  medical  staff  and  by 
the  number  of  hospital  admissions.  Usually  the  committee  should  number  not 
less  than  five  nor  more  than  fifteen  members. 

Activities  and  function  of  the  utilization  committee 

The  Utilization  Committee  is  a  fact-finding  educational  instrument  of  the 
medical  staff  without  direct  authority  to  effect  changes  in  procedures  or  to  lessen 
the  responsibilities  and  privileges  of  other  medical  staff  committees  or  individual 
members  of  the  medical  staff,  However,  it  should  freely  recommend  constructive 
changes  in  procedures.  It  operates  to  strengthen  the  responsibility  and  authority 
of  the  existing  medical  staff  and  administrative  structure  by  making  practical 
recommendations  to  the  appropriate  body  for  consideration  and  action. 

The  Utilization  Committee  will  devote  particular  attention  to  the  following 
areas  which  will  generally  account  for  effective  utilization: 

1.  The  necessity  of  admissions. 

2.  Proper  length  of  in-patient  stay. 

3.  Prompt  and  judicious  use  of  X-ray,  laboratory  and  other  diagnostic 
and  therapeutic  services. 

4.  Timely  consultation  and  referral. 

The  Utilization  Committee  should  meet  as  a  group  at  least  once  a  month  to 
review  the  analyses  and  findings  of  the  individual  committee  members  of  sub- 
committees and  to  make  recommendations  for  the  consideration  of  the  medical 
staff. 

Individual  committee  members  or  sub-committees  should  be  assigned  the  task 
of  reviewing  the  completed  hospital  records  of  recently  discharged  cases  represent- 
ing various  categories  of  potential  problems  such  as  (1)  Long-stay  cases,  (2) 
Short-stay  cases,  (3)  Cases  questioned  or  rejected  for  payment  by  Prepayment 
Plans,  and  (4)  Cases  in  a  specific  diagnostic  or  operative  category. 
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Reports 

The  Utilisation  Committee  should  make  quarterly  general  reports  to  the  Joint 
Conference  Committee  of  the  Board  of  Trustees  and  the  Medical  Staff.  The 
major  points  to  be  included  in  the  report  should  be: 

1.  The  number  of  cases  reviewed  by  category  and  the  major  findings. 

2.  The  general  recommendations  made. 

3.  The  actions  taken  as  a  result  of  the  recommendations. 

4.  The  results  of  action  taken. 

Thus  a  Utilisation  Committee  of  the  Medical  Staff  in  a  hospital  can  and  will 
render  a  vital  and  important  service  both  to  doctors  and  their  patients. 

Exhibit  III 

Chicago  Hospital  Council, 
Chicago,  III.,  January  29,  197  J^. 

Mr.  J.  B.  Cardwell, 
Commissioner  of  Social  Security 

Department  of  Health,  Education,  and  Welfare,  Washington,  D.C. 

Dear  Mr.  Cardwell:  The  following  are  my  comments  upon  the  proposed 
regulations  published  in  the  January  9,  1974  Federal  Register  on  conditions  of 
participation  for  hospitals  and  skilled  nursing  facilities  under  Federal  Health 
Insurance  for  the  Aged  and  Disabled: 

1.  You  should  delete  the  requirement  for  the  provision  by  the  patient's  physi- 
cian to  the  hospital  utilization  review  committee  of  a  plan  of  treatment,  supporting 
material  (e.g.  recent  test  findings,  recent  care  history,  etc.),  and  justification  for 
every  emergency  admission  for  review  for  medical  necessity  of  the  admission  by 
the  committee  prior  to  admission  (or  within  one  working  day  following  an  emer- 
gency admission)  to  the  hospital.  There  is  no  valid,  objective  data  showing  that 
such  a  requirement  will  be  effective  in  reducing  unnecessary  admissions  to  hos- 
pitals, or  that  such  a  requirement  enhance  the  quality  of  medical  care.  Further, 
such  a  requirement  is  enormously  time-consuming  for  physicians  and  hospital 
personnel,  and  thus,  expensive.  It  would  require  tremendous  amounts  of  time  in 
our  larger  hospitals  in  which  the  committee  would  have  to  review  50  or  more  cases 
each  day. 

2.  You  should  delete  the  requirement  for  assigning  a  length  of  stay  upon  ad- 
mission and  for  requesting  approval  from  the  hospital  utilization  review  committee 
for  extending  a  hospital  stay  beyond  that  initially  assigned.  The  reasons  for  such 
deletion  are  the  same  as  those  mentioned  above  for  deletion  of  the  pre-admission 
certification  requirement. 

3.  As  you  may  be  basing  your  belief  in  the  efficacy  of  pre-admission  certifica- 
tion, and  assignment  of  length  of  stay  upon  admission,  on  reports  of  the  results  of 
the  Certified  Hospital  Admission  Program  (CHAP  which  operates  in  Sacramento, 
California)  and  the  Illinois  Hospital  Admission  and  Surveillance  Program  (HASP), 
enclosed  are  copies  of  two  articles  (one  by  Dr.  Peter  Rosen,  and  another  which 
appeared  in  the  November  26,  1973  issue  of  the  Journal  of  The  American  Medical 
Association)  refuting  the  claims  of  the  success  of  HASP.  In  reading  the  enclosed 
article  by  Earl  Brian,  M.D.,  titled  "Foundation  for  Medical  Care  Control  of 
Hospital  Utilization:  CHAP — PSRO  Prototype",  I  find  the  following  weaknesses 
in  Doctor  Brian's  claims  of  CHAP's  effectiveness: 

(a)  Dr.  Brian's  study  methodolog}^  does  not  allow  the  measure  of  non- 
CHAP  effects  on  utilization; 

(b)  Comparing  data  from  areas  surrounding  the  area  covered  by  CHAP  with 
data  on  the  CHAP  area  fails  to  take  into  account  differences  in  utilization 
due  to  demographic  and  socio-economic  factors  as  well  as  differences  attribu- 
table to  availability  of  medical  care  resources. 

4.  Regulations  have  not  been  published  for  implementation  of  Section  213  of 
P.L.  92-603  (the  section  on  limitation  on  liability  of  beneficiary  where  Medicare 
claims  are  disallowed).  However,  according  to  Intermediary  Letter  73-30,  the 
federal  government  interprets  Section  213  of  P.L.  92-603  as  meaning  that  hospitals 
carrying  out  effective  utilization  review  (as  defined  by  the  federal  government) 
will  be  deemed  to  be  exercising  "due  care"  and  will  be  afforded  some  protection 
from  retroactive  denial  of  Medicare  claims.  While  that  interpretation  by  the 
federal  government  appears  to  exceed  the  authority  of  Section  213,  the  proposed 
regulations  for  Section  213  should  be  published  at  the  same  time  as  the  regulations 
implementing  Sections  207  and  237(c)  of  P.L.  92-603,  especially  if  the  broad 
interpretation  of  Section  213  is  to  be  continued. 
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5.  Implementation  of  the  regulations  published  in  the  January  9,  1974  Federal 
Register  are,  in  fact,  inconsistent  with  Section  249F  of  P.L.  92-603  (the  section  on 
Professional  Standards  Review  Organizations)  in  that  the  proposed  regulations 
preclude  review  of  care  by  medical  or  other  personnel  emplo3>-ed  by  the  hospital  in 
which  the  care  under  review  is  rendered.  Thus,  hospitals  employing  physicians  (as 
is  true  of  most  large  teaching  hospitals),  or  paying  physicians  for  serving  on  utili- 
zation and  quality  review  committees,  would  be  precluded  from  having  the  PSRO 
utilize  the  services  and  accept  the  findings  on  those  hospital  review  committees 
deemed  bv  the  PSRO  to  be  functioning  effectively,  as  is  mandated  in  Section  249F 
of  P.L.  92-603. 

In  addition,  in  order  for  utilization  review7  to  be  most  effective,  it  must  be  carried 
out  by  the  individual  hospital's  medical  staff,  unless  that  medical  staff  elects  to 
have  such  review  carried  out  by  an  outside  organization. 

6.  We  commend  the  effort  to  have  the  same  utilization  and  quality  review  poli- 
cies and  procedures  apply  to  Medicaid  and  Medicare  patients.  In  fact,  the  Chicago 
Hospital  Council  believes  that  the  same  utilization  and  quality  review  policies  and 
procedures  should  apply  to  all  patients,  regardless  of  payment  source. 

I  hope  you  find  the  above  comments  helpful.  If  I  may  provide  any  further  in- 
formation, please  let  me  know. 
Sincerely  yours, 

Howard  F.  Cook, 

Executive  Director. 

Exhibit  IV 

GUIDELINES  FOR  UTILIZATION  REVIEW  AND  QUALITY  REVIEW  MONITORING  PROGRAMS 

INTRODUCTION 

This  document  was  developed  by  the  Chicago  Hospital  Council  Ad  Hoc  Com- 
mittee to  Consider  Utilization/Quality  Control  Matters.  The  committee  was 
comprised  of  physicians  and  hospital  administrators  knowledgeable  about  utiliza- 
tion and  quality  review. 

The  document  supplements  the  Chicago  Hospital  Council's  "  Guiding  Principles 
for  Use  in  Implementing  Utilization  Review  Monitoring  Programs  in  Individual 
Hospitals,  Areawide  and  Statewide,"  which  was  approved  by  the  Chicago  Hospital 
Council  Board  of  Directors  on  April  19,  1973. 

The  "Guiding  Principles"  document  dealt  with  such  broad  issues  as  the  organi- 
zation and  general  functioning  of  utilization — quality  review  monitoring  programs. 
This  document  deals  with  the  subject  in  more  detail  by  addressing  issues  related 
to  program  implementation. 

The  document  contains  twro  sections.  The  first  is  a  statement  of  policy  premises, 
and  the  second  contains  proposed  criteria  for  use  in  evaluating  the  effectiveness 
of  hospital  utilization  and  quality  review  processes. 

SECTION  I  FOLICY  PREMISES  REGARDING  HOSPITAL  UTILIZATION/ QUALITY  REVIEW' 

PROCESSES 

General  comments 

A  number  of  programs  evaluate  (or  are  being  planned  to  evaluate)  the  effective- 
ness of  hospital  utilization/quality  review  processes.  Examples  include  the  Illinois 
Department  of  Public  Health  surveys  for  conformance  with  Medicare  utilization 
review-  requirements,  Blue  Cross  (acting  as  Medicare  intermediary)  surveys  for 
compliance  with  the  requirements  of  Section  213  of  PL  92-603  (the  section  on 
waiver  of  liability),  Professional  Standards  Review  Organizations,  and  others. 
Each  program  must  determine  whether  a  given  hospital  is  or  is  not  doing  an 
acceptable  job  of  utilization/quality  review.  The  large  number  of  such  programs 
has  resulted  in  confusion  and  unnecessary  duplication. 

There  is  an  obvious  need  to  eliminate  the  confusion  and  unnecessary  duplication 
identified  above  via  the  implementation  of  an  orderty  well-detailed  plan  developed 
with  sufficient  hospital  input.  In  addition,  there  is  a  need  to  address  several  ele- 
ments and  issues  inherent  in  utilization  and  quality  review  programs;  and  it  is  to 
these  that  this  section  speaks. 

Need  for  evaluation  of  review  techniques 

Several  methodologies  have  become  quite  popular  as  being  effective  in  carrying 
out  utilization/quality  review7.  Yet,  even  though  utilization  and  quality  review 
have  been  carried  out  by  hospital  medical  staffs  for  years,  there  has  been  little 
objective,  controlled  study  of  the  efficacy  of  the  various  methods.  The  Chicago 
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Hospital  Council  urges  that  a  program  of  careful  study  be  initiated  to  evaluate  the 
efficacy  of  the  various  methods  of  review.  Such  studies  should  be  carried  out  by 
parties  having  no  direct  interest  in  the  study  results. 

Preadmission  certification 

Hospitals  should  not  be  required  to  carry  out  pre-admission  certification  until 
and  unless  it  is  known  to  be  cost-effective  by  virtue  of  a  controlled,  objective  study. 
(Referred  to  above) 

Concurrent  stay  review 

It  is  recognized  that  an  individual  hospital  may  wish  to  implement  concurrent 
stay  review  (either  in  toto,  for  certain  diagnoses,  or  for  certain  physicians)  where 
it  believes  that  retrospective  review  will  not  sufficiently  meet  the  hospital's  needs. 
Similarly,  it  is  recognized  that  an  areawide  utilization  review  monitoring  program, 
such  as  a  PSRO,  may  require  that  concurrent  stay  review  be  carried  out  in  those 
hospitals  which  have  shown  their  inability  to  carry  out  effective  utilization  and 
quality  review  on  their  own.  Still,  because  there  is  no  proof  that  concurrent  stay 
review  in  itself  is  cost-effective,  hospitals  should  not  be  required  to  carry  out  con- 
current stay  review  until  and  unless  such  methods  are  shown  to  be  cost-effective  by 
virtue  of  a  controlled,  objective  study. 

Reimbursement  for  utilization  and  quality  review 

Hospitals  should  be  reimbursed  for  all  costs  associated  with  utilization  and 
quality  review  carried  out  in  accordance  with  the  policies  of  the  hospital  medical 
staff  and  hospital  governing  board,  and  carried  out  in  order  to  comply  with  the  re- 
quirements of  those  utilization  review  monitoring  programs  having  jurisdiction 
over  the  hospitals.  Monies  should  also  be  provided  for  reimbursement  of  physicians 
carrying  out  such  review. 

"Due  care"  or  "guaranteed  status" 

For  the  purpose  of  this  document,  the  terms  "due  care"  or  "guaranteed  status" 
are  synonymous.  They  are  defined  as  the  status  granted  to  a  hospital  deemed  by  an 
areawide  utilization  review  monitoring  program,  such  as  a  PSRO,  to  be  performing 
effective  utilization/quality  review.  Hospitals  so  designated  should  receive  prompt 
reimbursement  from  third-party  payers  who  should  check  bills  only  for  the  benefi- 
ciary's eligibility  for  third-party  coverage,  for  whether  the  service  for  which  a  bill 
is  presented  is  a  covered  benefit,  and  for  whether  the  bill  is  complete  and  reason- 
able according  to  the  agreement  between  the  hospital  and  the  third-party  payer. 

All  hospitals  should  be  granted  "due  care"  or  "guaranteed  status"  until  such 
time  as  they  are  shown  to  not  be  meeting  the  requirements  of  the  utilization/ 
quality  review  monitoring  program.  In  order  to  be  granted  "due  care"  or  "guar- 
anteed status"  the  hospital  should  conform  to  specific  and  objective  criteria  made 
available  to  all  hospitals  subject  to  such  evaluation.  In  addition,  the  hospital 
should  cooperate  by  responding  to  valid  inquiries  for  information  from  third -party 
payers  within  a  reasonable  period  of  time  after  receipt  of  the  inquiry  by  the 
hospital. 

SECTION    II.  CRITERIA   FOR   EVALUATION    OF   THE    EFFECTIVENESS    OF  HOSPITAL 

utilization/quality  REVIEW  PROCESSES 

General  comments 

In  each  program  which  monitors  the  effectiveness  of  hospital  utilization/quality 
review  processes,  the  hospital's  performance  is  reviewed;  and  a  decision  is  reached 
as  to  whether  or  not  the  hospital's  utilization  and  quality  review  processes  are 
performing  in  an  acceptable  manner.  The  Chicago  Hospital  Council  believes  that 
the  criteria  for  evaluating  the  effectiveness  of  a  hospital's  utilization/qualitj^ 
review  processes  should  be: 

1.  Uniform  among  all  utilization/quality  review  monitoring  programs; 

2.  Specific  and  objective; 

3.  Made  available  to  all  hospitals  subject  to  such  evaluation. 

Further,  as  increasing  emphasis  is  being  placed  upon  utilization  and  quality 
review,  it  is  likely  that  the  standards  implemented  by  the  various  programs,  either 
at  their  inception  or  later,  will  require  changes  in  the  way  hospitals  and  hospital 
medical  staffs  carry  out  utilization  and  quality  review.  As  the  implementation  of 
various  review  methodologies  is  both  difficult  and  time-consuming,  the  orderly 
development  of  an  effective  utilization  an  quality  review  program  requires  the 
various  aspects  of  the  program  be  implemented  in  stages.  Therefore,  the  criteria 
given  below  are  those  recommended  for  use  by  the  utilization  and  quality  review 


356 


monitoring  programs,  and  they  are  presented  in  phases  such  that  there  would  be 
adequate  time  to  develop  and  implement  the  various  methodologies  in  each 
hospital. 

Preimplementation  phase 

There  are  some  criteria  which  should  be  effective  at  the  beginning  of  a  utiliza- 
tion/quality review  monitoring  program  and  which  should  remain  in  effect 
throughout  the  subsequent  phases.  Most  hospitals  already  adhere  to  such  criteria 
which  are: 

1.  There  should  be  a  written  plan  of  utilization/quality  review  approved  by 
both  the  hospital  medical  staff  and  the  hospital  governing  board.  The  plan  should 
delineate  the  responsibility  for  carrying  out  the  various  aspects  Of  the  plan.  (This 
coincides  with  the  current  requirements  of  the  Joint  Commission  on  Accreditation 
of  Hospitals.) 

2.  Hospital  medical  staff  privileges  should  be  clearly  delineated  and  carefully 
reviewed  annually.  (This  coincides  with  the  current  requirements  of  the  Joint 
Commission  on  Accreditation  of  Hospitals.) 

3.  The  hospital  should  operate  or  subscribe  to  a  data  system  which  can  be  used 
to  help  identify  potential  or  actual  problems.  There  should  be  documentation  that 
data  system  reports  are  regularly  reviewed. 

4.  The  hospital  should  employ  personnel  sufficient  in  training  and  number  to 
provide  support  to  the  committees  of  the  hospital  medical  staff  carrying  out 
utilization  and  quality  review. 

5.  Routine  study  of  certain  occurrences  should  be  carried  out  to  monitor  the 
quality  of  care  rendered  within  the  institution.  Among  the  items  to  be  studied 
should  be: 

(a)  deaths; 

(b)  hospital-acquired  infections; 

(c)  complications  of  surgery; 
(cl)  surgically  removed  tissue. 

6.  Admissions  to  special  care  units  (cardiac  cure,  intensive  care,  etc.)  should  be 
reviewed  retrospectively  to  insure  that  there  is  not  abuse  of  admission  policies 
for  such  units.  A  method  should  be  established  for  identifying  cases  which  should 
have  been  admitted  to  such  units  but  were  net. 

7.  Emergency  admissions  should  be  reviewed  retrospectively  for  appropriate- 
ness of  admission,  and  to  insure  that  cases  are  not  being  inappropriately  classified 
as  emergencies  in  order  to  avoid  being  placed  on  waiting  lists  for  elective 
admissions. 

8.  At  least  one  medical  care  evaluation  studjT  should  be  under  way  at  all  times. 
A  medical  care  evaluation  study  is  a  type  of  retrospective  medical  care  review  in 
which  in-depth  assessment  of  the  quality  and  or  the  nature  of  utilization  of  health 
care  services  is  made. 

9.  There  should  be  a  medical  care  educational  program.  The  results  of  the 
medical  care  evaluation  studies,  as  well  as  other  reviews,  should  serve  as  input 
into  the  development  of  the  program. 

Phase  I — the  first  six  months 

During  Phase  I,  the  first  six  months  following  implementation  of  a  utilization/ 
quality  review  monitoring  program,  initial  efforts  should  begin  toward  develop- 
ment of  a  system  whereby  criteria  of  care  will  be  established  to  enable  retrospective 
review  of  all  cases  to  identify  patterns  of  care.  The  steps  to  be  taken  in  Phase  I  are: 

1.  The  hospital  medical  staff  should  establish  reasonable  length  of  stay  stand- 
ards by  diagnosis  and  age  category  using  its  own  data,  or  data  from  a  recognized 
data  source.  As  a  minimum,  ah  cases  having  lengths  of  stay  exceeding  the  90th 
percentile  for  a  given  diagnosis  and  age  category  should  be  retrospectively  reviewed 
by  the  hospital  utilization  review  committee.  (If  the  hospital  has  a  concurrent 
stay  review  program,  reviewing  all  cases  exceeding  a  certain  percentile  in  terms 
of  length  of  stay  would  be  unnecessary.) 

2.  There  should  be  documentation  of  corrective  action  taken. 

3.  The  hospital  should  implement  a  preadmission  testing  program,  or  establish 
a  policy  for  accepting  x-ray  and  laboratory  test  results  for  tests  performed  else- 
where prior  to  admission.1 


i  This  criterion  should  remain  in  effect  throughout  the  following  Phases  as  well. 
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4.  The  hospital  should  implement  a  system  of  discharge  planning.  Via  the 
system,  those  responsible  for  discharge  planning  should  be  notified,  as  soon  as 
possible  following  admission,  of  the  patient's  admission  and  likely  needs  upon 
discharge.  It  should  be  understood  that  notification  of  those  responsible  for  dis- 
charge planning  may  precede  the  point  at  which  it  is  clear  as  to  what  the  patient's 
precise  needs  upon  discharge  will  be.  However,  the  discharge  planner  should  be 
monitoring  the  patient's  progress  and  assessing  his  needs  throughout  his  hospital 
stay.1 

Phase  II — months  7  through  18 

During  Phase  II  the  hospital  medical  staff  will  be  involved  in  developing  or 
adopting  specific  standards  for  care.  The  steps  in  Phase  II  are: 

1.  The  hospital  medical  staff  should  develop  or  adopt  specific,  reasonable 
standards  by  age  category  for  length  of  stay  and  quality  of  care  for  the  top  twenty 
diagnoses  in  terms  of  the  hospital's  patient  days.2  3 

2.  General  standards  should  be  developed  or  adopted  by  age  category  for 
length  of  stay  and  medical  management  of  all  other  diagnoses.2  3 

3.  There  should  be  retrospective  review  of  care  to  check  for  conformance  with 
such  standards.  Such  review  should  include  evaluation  of  patterns  of  care  in 
order  to  identify  physicians  requiring  corrective  training  or  disciplinary  action, 
or  basic  knowledge  gaps  within  the  medical  staff.  Such  review  should  also  include 
identification  of  hospital  procedures  which  may  contribute  to  unnecessary  delays. 

4.  Corrective  action  should  be  documented  when  it  is  determined  that  deviation 
from  the  standards  was  not  justified. 

5.  Standards  should  be  re-evaluated  periodically  during  the  twelve-month 
period  against  practice  and  modified  as  appropriate. 

Phase  III — months  19  onward 

During  Phase  III,  the  program  will  be  fully  developed  to  meet  what  is  currently 
believed  to  be  the  maximum  of  the  state  of  the  art  of  utilization/quality  review. 
The  steps  to  be  taken  include: 

1.  The  hospital  medical  staff  should  develop  or  adopt  specific,  reasonable  stand- 
ards for  length  of  stay  and  quality  of  care  by  age  category  for  the  diagnoses 
accounting  for  80%  of  the  hospital's  patient  days.  These  standards  should  be 
reviewed  and  revised  as  appropriate  on  an  annual  basis. 

2.  There  should  be  retrospective  review  of  all  cases  not  conforming  to  the 
standards  approved  by  the  hospital  medical  staff.  Such  review  should  include 
evaluation  of  patterns  of  care  in  order  to  identify  physicians  requiring  corrective 
training  or  disciplinary  action,  or  basic  knowledge  gaps  within  the  medical  staff. 
Such  review  should  also  include  identification  of  hospital  procedures  which  may 
contribute  to  unnecessary  delays. 

3.  At  least  80%  of  a  hospital's  admissions  during  the  course  of  a  year  should 
meet  the  standards  established  for  length  of  stay  and  medical  management  in 
order  for  the  hospital  to  gain  or  retain  its  "due  care"  or  "guaranteed  status." 

AD    HOC    COMMITTEE    TO    CONSIDER    TO    CONSIDER    UTILIZATION/QUALITY  CONTROL 

MATTERS 

Gerald  Mungerson  (Chairman),  Executive  Director,  Illinois  Masonic  Medical 
Center. 

Richard  A.  Adamski,  M.D.,  Holy  Cross  Hospital. 

Sister  M.  Almarita,  S.S.C.,  Administrator,  Holy  Cross  Hospital. 

Adolph  A.  Bona,  M.D.,  Holy  Cross  Hospital. 

James  E.  Champer,  Administrative  Director,  Louis  A.  Weiss  Memorial  Hospital. 
Richard  Gustafson,  Associate  Administrator — Ambulatory  Care,  Illinois  Masonic 

Medical  Center. 
Bernhard  Lander,  Illinois  Masonic  Medical  Center. 
Malcolm  MacCoun,  President,  Northwest  Community  Hospital. 
Sister  Leona  Miernicki,  R.N.,  Assistant  Director  of  Nursing,  Holy  Cross  Hospital. 
Mortimer  W.  Zimmerman,  Executive  Director,  Louis  A.  Weiss  Memorial  Hospital. 


2  Standards  for  length  of  stay  and  quality  of  care  should  be  used  only  as  guidelines  in  monitoring  utilization 
and  quality  of  care.  Corrective  action  should  be  initiated  only  when  the  attending  physician  is  judged  by 
other  physicians  as  being  unable  to  justify  deviation  from  the  established  standards. 

3  Length  of  stay  standards  adopted  for  Phases  II  and  III  should  be  ranges  of  length  of  stay  equivalent  to 
two  standard  deviations  from  the  mean  of  the  length  of  stay  for  the  particular  disease  and  age  category  as 
determined  using  a  generally  accepted  data  source. 
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Exhibit  V 

Chicago  Hospital  Council, 

Chicago,  III.,  May  1,  1975. 

Caspar  Weinberger, 
Secretary, 

Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Mr.  Secretary:  The  Chicago  Hospital  Council  urges  you  to  defer  action 
on  the  request  from  the  State  of  Illinois  for  a  waiver  of  the  Medicaid  utilization  review 
requirements  published  in  the  November  29,  1974  Federal  Register  pending  agree- 
ment by  the  Illinois  Departments  of  Public  Aid  and  Public  Health,  the  Illinois 
Foundation  for  Medical  Care,  the  Illinois  Hospital  Association,  and  the  Chicago 
Hospital  Council  on  a  system  of  delegated  review  of  care  rendered  to  Medicaid  patients. 
We  are  hopeful  we  can  obtain  the  State's  cooperation  on  this  matter  and  thus  be 
able  to  support  the  waiver  request.  However,  the  hazard  now  presented  by  the 
waiver  request  is  too  great  to  ignore  any  longer.  Should  agreement  on  delegated 
review  not  be  forthcoming  within  a  reasonable  period,  we  will  notify  you  and  we 
will,  at  that  time,  urge  you  to  deny  the  State's  waiver  request. 

The  Chicago  Hospital  Council  has  long  been  concerned  about  the  multiplicity 
of  utilization  review  monitoring  programs  and  the  resulting  confusion  and  un- 
necessary expense.  Care  rendered  to  all  patients,  regardless  of  payment  source, 
should  be  reviewed  using  the  same  policies  and  procedures.  Further,  we  believe  the 
hospital  medical  staff,  when  carrying  out  effective  utilization  and  quality  review, 
is  in  the  best  position  to  judge  the  appropriateness  and  quality  of  care  rendered 
within  the  institution. 

We  are  pleased  to  see  that  the  November  29,  1974  regulations  provided  for: 

1.  Compatibility  of  Medicare  and  Medicaid  utilization  and  quality  review 
requirements. 

2.  Review  of  care  by  the  hospital  medical  staff  while  also  making  provision  for 
a  qualified  agency  outside  the  hospital  to  review  care  where  circumstances  impel 
the  hospital  and  its  medical  staff  to  choose  this  alternative. 

We  understand  that  the  State  of  Illinois  has,  without  obtaining  the  agreement 
of  the  Illinois  Foundation  for  Medical  Care,  the  Illinois  Hospital  Association,  or 
the  Chicago  Hospital  Council,  requested  a  waiver  of  the  November  29  regulations 
to  enable  the  Hospital  Admissions  and  Surveillance  Program  (HASP)  to  continue 
unchanged.  At  the  same  time  the  hospitals  are  being  told  by  the  Illinois  Depart- 
ment of  Public  Health  and  the  regional  Social  and  Rehabilitation  Service  office 
to  revise  their  utilization  review  plans  to  provide  for  the  review  of  Medicaid  cases. 
Thus,  we  are  faced  with  the  following  ludicrous  possibilities: 

1.  Having  the  hospitals  gear  up  to  review  care  rendered  to  Medicaid  patients 
only  to  have  the  waiver  request  approved  and  such  efforts  be  for  naught. 

2.  Having  the  hospitals  gear  up  to  review  care  rendered  Medicaid  patients,  and, 
if  the  waiver  request  is  approved,  have  HASP  duplicate  the  work  of  the  hospital 
medical  staff. 

3.  Having  the  hospitals  gear  up  to  review  care  rendered  Medicare  patients  but 
have  care  rendered  to  Medicaid  patients  reviewed  by  HASP,  which  would  be 
confusing  and  uneconomic. 

Hospital  medical  staffs  which  are  capable  and  desirous  of  reviewing  care  should 
be  allowed  to  do  so.  The  Illinois  Department  of  Public  Health  and  or  HASP 
should  judge  the  effectiveness  of  such  in-house  review.  Such  monitoring  could  also 
include  analysis  of  aggregate  data  provided  by  the  hospitals.  HASP  could  review 
care  rendered  to  Medicaid  patients  in  hospitals  not  able  to  or  desirous  of  carrying 
out  effective  Medicaid  review.  We  bslieve  such  system  will  be  more  economical, 
more  effective,  and  less  confusing  than  if  HASP  were  to  continue  unchanged. 

If  you  would  like  any  further  information,  please  let  me  know. 
Sincerely  yours, 

Howard  F.  Cook,  President. 


369 


Exhibit  VI 

Chicago  Hospital  Council, 

Chicago,  III.,  January  3,  1975. 

Caspar  Weinberger, 

Secretary,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Mr.  Secretary:  The  Chicago  Hospital  Council  supports  the  general  in- 
tent of  the  final  utilization  review  regulations  published  in  the  November  29,  1974 
Federal  Register.  The  Council  particularly  applauds  the  placement  on  the  indi- 
vidual hospital  medical  staff  of  the  responsibility  for  carrying  out  utilization  re- 
view and  medical  audit.  The  movement  toward  compatibility  of  the  utilization 
review  and  medical  audit  requirements  under  the  Medicare  and  Medicaid  pro- 
grams is  also  laudatory,  as  is  the  close  relationship  between  the  November  29 
regulations  and  the  current  guidelines  under  the  professional  standards  review 
program.  The  Council  has  supported  and  worked  on  behalf  of  the  Chicago-area 
hospitals  toward  effective  use  of  hospital  facilities  for  many  years ;  and  we  appre- 
ciate your  encouragement  of  those  efforts  via  the  November  29  regulations. 

However,  the  November  29  regulations  raise  a  number  of  questions.  In  some 
cases  the  regulations  are  vague ;  in  others  they  seem  contradictory,  both  internally 
and  with  other  federal  program  requirements.  We  think  that  such  problems  have 
been  very  well  documented  in  Mr.  John  Alexander  McMahon's  (President,  Ameri- 
can Hospital  Association)  December  12,  1974  letter  to  you.  Further,  because  of 
these  problems,  and  because  of  the  short  publication-implementation  interval, 
hospitals,  state  and  federal  agencies,  and  fiscal  intermediaries  are  considerably  con- 
fused; and  the  proper  implementation  of  the  regulations  by  February  1,  1975  is  not 
possible. 

The  Chicago  Hospital  Council  urgently  requests  that  the  February  1,  1975 
implementation  date  be  deferred  until  such  time  as  the  major  questions  raised  by 
the  American  Hospital  Association  have  been  answered  and  until  the  regulations 
have  been  properly  clarified.  Such  a  deferral  would  enable  effective,  efficient 
implementation  of  the  regulations  by  all  parties;  failure  to  defer  the  implementa- 
tion date  will  result  in  such  confusion  and  haste  that  the  cost-reduction  aspects  of 
the  regulations  will  be  negated. 
Sincerely  yours, 

Howard  F.  Cook, 

President. 

Exhibit  VII 

American  Hospital  Association, 

Chicago,  III.,  December  12,  1974. 

Caspar  Weinberger, 

Secretary,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

My  Dear  Mr.  Secretary:  The  American  Hospital  Association  respectfully 
requests  an  opportunity  to  meet  immediately  with  appropriate  HEW  officials 
concerning  the  final  rules  on  utilization  review  published  in  November  29,  1974, 
Federal  Register.  The  rules  are  part  of  20  CFR,  405,  and  45  CFR  249  and  250, 
implementing  the  provisions  of  sections  207,  237  and  239  of  P.L.  92-603. 

We  are  quite  supportive  of  the  intent  of  these  final  regulations  since  the  respon- 
sibility for  carrying  out  utilization  review  and  medical  audit  is  placed  on  the 
participating  hospital.  We  are  also  gratified  by  this  move  to  establish  uniform 
participation  requirements  under  Titles  XVIII  and  XIX  as  well  as  assisting  in  a 
smoother  transition  into  PSROs  as  they  become  operational. 

However,  upon  close  scrutiny  of  the  new  regulations,  we  find  several  sections 
which  need  clarification,  seem  to  conflict  with  other  requirements,  are  vague,  or 
rely  upon  regulations  which  have  yet  to  be  issued.  Several  of  the  problem  areas  set 
forth  in  this  letter  illustrate  why  we  believe  the  effective  date  of  these  regulations 
must  be  deferred  until  clarification  can  be  obtained.  These  include: 

If  any  provider  seeks  additional  time  beyond  February  1,  1975,  to  select  or 
develop  its  written  criteria,  will  it  be  administratively  possible  for  the  depart- 
ment to  carry  out  the  required  reviews  to  ascertain  that  the  provider  is  "making 
every  effort  to  comply"? 
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Is  it  administratively  feasible  to  complete  the  institutional  surveys  to  assure 
their  compliance  with  the  new  regulations  by  February  1,  the  effective  date? 
Will  the  single  state  agency  conduct  the  surveys  for  both  programs  or  will  the 
fiscal  intermediary  conduct  a  separate  review  for  Title  XVIII? 

If  an  institution  has  not  been  surveyed  by  February  1,  will  it  be  presumed  to 
be  in  compliance  with  the  new  regulations  and  continue  to  participate  in  Title 

XVIII  and  Title  XIX  until  such  time  as  it  is  surveyed?  Or,  will  the  facility  be 
presumed  to  be  out  of  compliance  until  such  time  as  a  survey  is  completed? 
What  happens  to  the  Medicare/Medicaid  beneficiaries  in  the  surrounding  com- 
munity in  the  meantime;  must  they  pay  their  own  bills?  If  a  provider  is  presumed 
to  be  in  compliance  but  a  later  survey  shows  it  is  not,  will  the  institution  be  paid 
for  the  care  rendered  during  the  period  of  presumed  compliance?  If  payment  is 
denied,  will  the  regulations  permit  such  an  institution  to  bill  the  patient  directly 
to  recover  the  denied  payment? 

How  do  these  regulations  coordinate  with  section  213  of  P.L.  92-603?  If  a 
hospital  is  deemed  in  compliance  with  the  new  regulations,  will  it  be  out  from 
under  the  onus  of  retroactive  denials?  Will  state  agencies  be  required  to  recognize 
and  pay  for  all  care  rendered  in  institutions  which  they  have  judged  to  be  in 
compliance  with  the  new  regulations,  assuming  such  services  are  part  of  the  Title 

XIX  benefit  structure? 

250.19(b)  What  criteria  will  be  used  by  the  Secretary  to  grant  waivers  to  the 
procedures  established  under  1861  (k)  as  amended  by  237(c)  of  P.L.  92-603? 

The  various  references  to  waivers  contained  in  the  rules  and  the  introductory 
comments  published  in  the  Register  need  clarification.  Which  regulations  must  a 
hospital  follow  until  a  decision  is  made  by  the  Secretary  about  a  state's  applica- 
tion for  a  waiver?  Further,  it  would  seem  that  an  institution's  participation  in 
Title  XVIII  is  at  risk  if  it  follows  the  rules  of  a  waivered  Title  XIX  program 
since  it  would  then  be  out  of  compliance  with  section  1153  of  P.L.  92-603.  This 
section  requires  that  existing  review  requirements  be  met  until  a  reviewing 
organization  (PSRO)  receives  designation  by  the  Secretary  for  full  responsibility. 

We  find  ourselves  in  a  further  quandary  regarding  PSRO  implementation  as 
affected  by  the  waivers.  If  the  waivered  state  agency  signed  an  agreement  with  the 
PSRO  before  an  agreement  is  signed  between  the  PSRO  and  Medicare,  then  it 
would  appear  that  the  PSRO  could  not  assume  Title  XVIII  review  responsibilities 
until  the  notice  of  proposed  rulemaking  had  been  carried  out  by  the  Secretary. 

It  is  correct  to  assume  that  while  a  waivered  state  agency  continues  its  program 
for  up  to  24  months  and  the  conditional  PSRO  carries  out  its  review  activities 
for  up  to  24  months  awaiting  designation  by  the  Secretary  for  full  responsibility, 
that  the  hospital  is  faced  with  the  continuation  of  two  separate  sets  of  require- 
ments externally  as  well  as  a  third  set  of  requirements  internally  to  assure  its 
continued  participation  in  the  program?  If  this  is  so,  rather  than  straightening  out 
differing  requirements  for  utilization  review,  hospitals  could  be  faced  with  triple 
review  requirements  for  the  next  two  years,  all  financially  supported  by  the 
federal  government. 

We  would  appreciate  clarification  about  reimbursable  services.  When  does  pay- 
ment start  and  stop  for  patient  care  rendered  from  the  time  of  admission  through 
the  certification  process  if  a  negative  determination  is  final?  The  regulations  under 
Title  XVIII  refer  to  section  405.162,  which  states  that  payment  will  continue 
for  up  to  the  fourth  day  following  receipt  of  written  notification  that  a  stay  in  the 
hospital  is  no  longer  medically  necessary.  Will  the  fiscal  intermediary  pay  for 
care  rendered  during  the  decision-making  process  and  the  72  hours  following? 
Will  the  Title  XIX  state  agencies  follow  the  same  procedures? 

Several  sections  under  both  sets  of  rules  refer  to  "written  criteria  and  standards 
for  reviewing  the  necessity  for  admissions  and  continued  stays".  Must  these 
criteria  merely  justify  the  need  for  an  acute  bed  or  must  they  be  diagnosis/problem 
specific? 

Both  sets  of  rules  repeatedly  state  that  the  committee  or  group  is  free  to  select 
its  own  regional  norms  ".  .  .  in  accordance  with  guidelines  established  by  the 
Secretary  .  .  .".  When  will  these  guidelines  be  available  to  enable  institutions 
to  procees  with  implementing  the  requirements? 

The  documentation  required  to  enable  an  institution  to  carry  out  either  ad- 
missions review  or  extended  stay  review  includes  the  "physician's  plan  of  treat- 
ment." The  rules  contain  three  definitions  of  "plan  of  treatment"  depending  upon 
the  level  of  care.  Must  all  the  elements  listed  in  the  definition  be  included  at  the 
time  of  admission?  For  many  institutions,  capturing  all  this  information  at  the 
time  of  admission  will  be  next  to  impossible.  We  would  appreciate  your  delineating 
what  elements  of  the  plan  of  treatment  must  be  included. 
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We  are  deeply  concerned  that  section  250.18(a)  (1)  (ii),  which  requires  the  state 
agency  to  establish  a  post-payment  process  to  review  recipient  and  provider  pro- 
files, contains  no  safeguards  to  assure  confidentiality.  We  would  urge  inclusion 
of  at  least  the  same  practices  which  will  be  required  of  a  PSRO  to  be  placed  upon 
the  state  agency  in  developing  and  using  profiles.  Will  this  state  agency  require- 
ment be  waived  once  the  PSRO  attains  full  responsibility  for  Title  XIX  review? 

Federal  law  requires  that  a  Medicare  beneficiary  spend  at  least  three  days  in 
the  hospital  before  a  claim  for  benefits  in  a  skilled  nursing  facility  is  reimbursable. 
What  if  the  hospital  admission  review  determines  that  the  hospital  stay  is  not 
medically  necessary.  Will  a  patient's  entry  into  the  SNF  be  an  allowable  claim  for 
Medicare  benefits? 

Mr.  Secretary,  as  you  can  see  from  these  questions,  we  are  deeply  concerned 
about  the  capability  of  the  health  care  system  to  meet  the  present  timetable  set 
forth  in  these  rules.  The  providers  need  clarification  in  order  to  establish 
internal  systems.  The  surveying  agencies  need  time  to  review  these  systems  to 
assure  compliance. 

We  urge  that  clarification  and  answers  be  provided  to  the  hearth  care  field 
as  soon  as  possible.  We  would  appreciate  the  opportunity  to  meet  with  members 
of  your  Department  to  discuss  these  and  other  ambiguous  points  in  order  to  reach 
a  mutual  understanding  of  the  requirements.  The  American  Hospital  Association 
is  ready  to  assist  providers  in  meeting  these  requirements,  but  feel  that  we  cannot 
proceed  until  the  Department  provides  further  guidance.  Once  health  care  in- 
stitutions have  a  clear  understanding  of  the  requirements,  they  will  be  able  to 
work  objectively  towards  attaining  compliance. 

For  the  above  reasons,  we  respectfully  request  that  the  effective  date  of  the 
regulations  be  deferred  to  allow  time  to  clarify  these  questions  so  that  hospitals 
can  clearly  understand  how  to  attain  full  compliance  with  the  intent  of  the 
regulations. 

Sincerely, 

John  Alexander  McMahon. 
Exhibit  VIII 

Chicago  Hospital  Council, 

Chicago,  III.,  May  1,  1975. 
Re  termination  of  inpatient  routine  nursing  salary  cost  differential  (39  Federal 

Register  14934  et  seq.,  April  3,  1975). 
Mr.  James  B.  Card-well, 

Commissioner  of  Social  Security,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Commissioner  Cardwell:  I  am  writing  to  you  on  behalf  of  the  Chicago 
Hospital  Council  and  its  member  institutions  in  regard  to  the  above  captioned 
regulation. 

We  are  very  concerned  about  this  proposed  action,  because  Medicare  benefi- 
ciaries sixty-five  (65)  years  of  age  and  over  require  and  receive  a  greater  degree 
of  nursing  care  than  do  younger  patients,  both  in  general  medical-surgical  wards 
and  in  special  care  units.  This  fact  was  established  in  1969  and  is  evidenced  in 
the  following  quotation: 

"Studies  have  indicated  that  aged  patients  (both  program  beneficiaries  and 
nonbeneficiaries),  on  the  average,  receive  inpatient  routine  nursing  care  that  is 
more  costly  on  the  average  per  day  basis  than  the  average  of  the  remainder  of 
the  adult  nonmaternity  patient  population.  It  is  appropriate  that  the  greater 
costs  of  providing  these  services,  which  are  attributable  to  caring  for  Title  XVIII 
beneficiaries  and  which  are  sufficiently  supported  by  such  studies,  be  recognized 
by  the  program  in  its  reimbursement."  (Medicare  Regulation,  Sec.  405.430(e)). 

In  addition  another  paragraph  of  this  same  Medicare  Regulation  (405.430), 
the  federal  government  determined  that, 

"...  further  studies  will  be  conducted  periodically:  (i)  to  determine 
the  amount  of  an  inpatient  routine  nursing  salary  cost  differential  for  the  aged 
that  is  appropriate  in  the  future;  (ii)  to  ascertain  what  variations  in  differentials 
should  be  established  for  such  classes  of  providers  as  may  be  found  appropriate, 
and  (iii)  to  obtain  other  pertinent  data  including  data  on  nursing  care  costs  for 
maternity,  pediatric,  geriatric,  and  general  medical  and  surgical  patients."  (Medi- 
care Regulation,  Sec.  405.430(c)). 

The  aforementioned  prescribed  studies  are  not  referred  to  in  the  paragraph 
preceding  or  in  the  proposed  regulation  itself,  and  we  must  therefore  conclude 
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they  have  not  been  undertaken.  The  reasons  set  forth  by  the  Department  of 
Health,  Education,  and  Welfare  in  the  Federal  Register  for  the  termination  of 
the  nursing  salary  cost  differential  do  not  in  any  way  alter  the  basis  on  which 
this  differential  was  established,  but  simply  refer  to  the  extension  of  program 
benefits  to  certain  categories  of  patients  not  covered  in  1969  and  the  establish- 
ment and  utilization  of  certain  provider  service  facilities,  i.e.,  intensive  care, 
coronary  care,  etc.,  for  all  patients  in  need  of  such  care. 

For  the  twenty-two  million  persons,  sixty-five  (65)  years  old  and  over  who 
comprise  the  very  vast  majority  of  those  eligible  for  Medicare  benefits,  the  addi- 
tional nursing  service  provided  for  such  patients  is  and  will  continue  to  be  the 
standard  procedure  for  hospitals. 

Title  XVIII  requires  the  Medicare  Program  to  pay  its  full  costs  and  not  be 
subsidized  by  other  users  of  hospital  services.  Lacking  evidence  to  the  contary, 
we  must  conclude  that  this  proposed  denial  of  appropriate  Medicare  reimburse- 
ment is  designed  to  force  the  subsidization  of  Medicare  by  the  private  patient, 
or  a  reduction  in  hospital  services. 

Although  ttie  contract  under  which  hospitals  participate  in  the  Medicare 
Program  is  subject  to  Medicare  law  and  applicable  regulation,  such  contract 
should  only  be  amended  by  agreement  of  all  parties.  The  federal  government, 
it  appears,  is  attempting  to  amend  such  agreement  by  regulation  and  without 
the  consent  of  hospitals. 

We  therefore  request  the  above  captioned  proposed  regulation  be  withdrawn 
and  the  studies  of  the  nursing  services  referred  to  in  Medicare  Regulation  405.430 
(c)  be  undertaken  and  the  results  reviewed  with  appropriate  hospital  representa- 
tives, before  any  new  regulation  concerning  the  8^%  nursing  salary  cost  differ- 
ential is  proposed. 

Thank  you  for  your  consideration  of  our  comments. 
Sincerely  yours, 

Howard  F.  Cook, 

President. 

Exhibit  IX 

May  19,  1975. 

Re  Proposed  regulations  published  in  the  April  17,  1975  Federal  Register  to  revise 
the  schedule  of  limits  on  hospital  inpatient  general  routine  service  costs 
under  section  223  of  P.  L.  92-603. 

Mr.  James  B.  Cardwell, 

Commissioner  of  Social  Security,  Department  of  Health,  Education,  and  Welfare, 
Baltimore,  Md. 

Dear  Commissioner  Cardwell:  I  am  writing  to  you  on  behalf  of  the  Chicago 
Hospital  Council  and  its  member  institutions,  with  respect  to  the  above  cap- 
tioned regulation. 

The  proposed  revision  in  the  limitation  on  hospital  inpatient  general  routine 
service  costs  continues  to  lack  the  most  feasible  detailed  basis  upon  which  such 
cost  limitations  can  be  fairly  determined.  Standard  Metropolitan  Statistical 
Areas  and  bed  size  remain  the  basis  upon  which  hospital  cost  reimbursement 
limitations  are  effected.  The  Secretary  of  Health,  Education  and  Welfare  is 
authorized  under  existing  Regulation  405.460,  to  use  additional  factors  such  as 
educational  programs,  patient  mix  or  scope  of  services  in  classifying  hospitals. 
We  find  that  no  direct  provision  has  been  made  in  the  revised  classification 
system  for  these  factors. 

In  addition,  we  believe  the  impact  of  the  above  captioned  proposed  revision 
will  require  an  excessive  number  of  hospitals  to  be  effected  by  the  new  grouping 
scheme  and  by  the  reduction  of  the  limitation  formula  from  the  90th  to  the  30th 
percentile,  which  will  cause  such  hospitals  to  incur  the  expense  and  delay  of  a 
review  by  their  intermediary  for  reclassification,  exception  or  exemption  from 
the  cost  limits  to  be  imposed  if  this  proposed  regulation  is  effected. 

Other  adverse  consequences  which  we  foresee  if  the  aforementioned  regulation 
is  implemented  as  proposed  are,  a  reduction  in  cash  flow,  increases  in  bad  debts 
if  supplementary  charges  to  the  Medicare  patients  are  imposed,  and  in  general  a 
threat  to  the  hospital's  community  health  service  and  training  role. 

We  therefore  respectfully  request  your  reconsideration  of  the  above  captioned 
proposed  revision  of  the  Schedule  of  Limits  on  Hospital  Inpatient  General  Routine 
Service  Costs,  in  order  that  a  more  equitable  basis  of  comparison  of  costs  among 
hospitals  may  be  established,  in  accordance  with  Regulation  405.460. 
Very  truly  yours, 

Howard  F.  Cook, 

President. 
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Statement  of  Larry  K.  Ulrich,  D.-Min.,  on  Behalf  of  the  Church  of  the 
Brethern  General  Board 

I  am  Larry  K.  Ulrich,  614  S.  Wesley  Avenue,  Oak  Park,  Illinois.  I  am  a  minister 
of  the  Church  of  the  Brethren  and  serve  as  Chairman  of  the  Annual  Conference. 
Committee  on  Health  and  Welfare,  Church  of  the  Brethren,  which  relates  to  our 
twenty-two  hospitals  and  homes  for  the  aged  which,  in  turn,  provides  a  ninety- 
million  dollar  ministry  of  health  care.  I  am  Director  of  Pastoral  Administration  of 
Rush-Presbyterian-St.  Luke's  Medical  Center  and  teach  in  the  area  of  medical 
ethics  as  an  Assistant  Professor  at  Rush  Medical  College,  Chicago,  Illinois.  This 
statement  is  submitted  on  behalf  of  the  Church  of  the  Brethren  General  Board 
located  in  Elgin,  Illinois.  The  General  Board  is  the  top  administrative  body  of  our 
denomination  which  includes  approximately  one  thousand  congregations  across 
this  country. 

In  1775  two  of  the  most  pressing  concerns  felt  by  the  colonists  were  repressive 
taxation  without  representation  and  autocratic  and  despotic  decision  making  by 
governmental  leaders.  Ironically,  as  we  approach  the  bicentennial  celebration  of 
the  birth  of  our  nation,  we  are  re-living  similar  contexts  where  autocratic  decision 
making  and  repressive  taxation  are  occurring  through  our  Social  Security  Ad- 
ministration— an  agency  specifically  mandated  to  care  for  our  least  fortunate 
citizens. 

The  commitment  to  care  for  our  aged 

The  Social  Security  Administration,  through  Commissioner  James  B.  Cardwell, 
is  in  the  process  of  implementing  modifications  in  the  policy  and  program  of  Medi- 
care (P.L.  89-87)  by  breaking  the  covenant  with  and  commitment  to  the  medical 
care  for  the  aged  which  Congress  provided  in  Section  223  that  the  "reasonable 
cost  of  any  services  shall  be  the  cost  actually  incurred,  excluding  therefrom  any 
part  of  the  incurred  cost  found  to  be  unnecessary  in  the  efficient  delivery  of  needed 
health  services  .  .  .".  This  commitment  by  Congress  in  behalf  of  the  American 
people  was  a  guarantee  to  the  aged  that  their  medical  care  services  would  be  pro- 
vided irrespective  of  their  ability  to  pay  for  those  services. 

Additionally,  on  July  30,  1965,  when  this  Medicare  law  was  enacted,  explicit 
direction  was  given  that  such  costs  with  respect  "to  individuals  covered  by  the 
(Medicare)  insurance  programs  .  .  .  will  not  be  borne  by  individuals  not  so 
covered."  What  is  about  to  occur  is  that  the  proposed  changes  by  the  Social  Secu- 
rity Administration  will  negate  direction  given  by  Congress  to  provide  for  adequate 
care  at  reasonable  cost,  and  will  in  effect  impose  a  repressive  tax  on  every  person 
utilizing  hospital  and  health  care  facilities  to  compensate  for  the  inadequate 
coverage  to  be  provided  through  the  Social  Security  Administration.  Proposed 
regulations  to  terminate  the  in-patient  routine  nursing  salary  cost  differential 
and  to  implement  a  new  schedule  of  limits  on  hospital  in-patient  general  routine 
service  costs  (Federal  Register,  April  17,  1975)  is  unjust  and  unlawful  because 
Medicare  patient  costs  will  not  be  covered  and  will  be  passed  on  to  non- Medicare 
patients. 

We  join  with  the  American  Protestant  Hospital  Association,  with  which  our 
institutions  are  affiliated,  in  vigorously  protesting  the  implementation  of  the 
proposed  change  in  regulations,  scheduled  to  take  effect  on  July  1,  1975.  We  are 
joining  the  opposition  that  you  have  heard  from  the  American  Hospital  Associa- 
tion, Catholic  Hospital  Association,  the  Federation  of  American  Hospitals,  the 
American  Osteopathic  Hospitals  Asociation,  and  the  American  Association  of 
Medical  Colleges. 

With  the  enactment  of  the  Medicare  legislation  on  July  30,  1965,  the  Social 
Security  Administration  recognized  that  aged  patients  require  more  nursing  care 
than  other  patients.  Through  testimony  presented  by  Commissioner  Robert  A. 
Ball  before  the  Committee  on  Finance,  United  States  Senate,  Eighty-ninth 
Congress,  Second  Session,  May  25,  1966,  the  Social  Security  Administration  re- 
affirmed that  "time  and  motion  studies  show  older  people  use  somewhat  more 
nursing  services"  than  non-Medicare  patients.  Mr.  Ball  stated,  "(It)  does  take 
them  somewhat  longer  to  admit,  it  does  take  them  a  little  longer  to  get  through  an 
x-ray  process,  and  so  on."  Since  this  statement,  there  have  been  numerous  studies 
showing  that  patients  over  sixty-five  years  of  age  request  and  receive  more  ex- 
tended care  than  the  general  patient  population,  specifically  requiring  greater 
assistance  in  feeding,  in  ambulation,  in  maintaining  personal  cleanliness,  in  receiv- 
ing medications,  and  sensitive  and  responsive  medical  care. 

As  the  Medicare  program  began  in  1966  there  was  a  general  "two  per  cent"  fac- 
tor to  compensate  for  this  additional  medical  and  nursing  care.  Beginning  in 
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July  1,  1969,  and  for  the  fiscal  years  following  that  date,  the  additional  costs  of 
Medicare  nursing  have  been  reimbursed  through  an  in-patient  routine  nursing 
salary  cost  differential  of  8H  percent,  which  the  proposed  regulations  would 
eliminate.  Recent  surveys  by  the  Commission  for  Administrative  Services  in  Hos- 
pitals show  that  Medicare  aged  beneficiaries  require  28  percent  more  care  than  the 
under  sixty-five  patient  population. 


Average 

Average  incidence  allowed     Average  time  requirement 

(patient-day)  man-hours      "  (patient-day) 


Routine  daily  nursing  care  activity  —65  65+       incidence)      *      —65  65+ 


Self-bathe  .  _  0.149  0.113  0.050  0.007  0.006 

Shower     .104  .071  .200  .021  .014 

Partial  bed  bath   .458  .  287  .  317  .  145  .  091 

Complete  bed  bath   .322  .496  .417  .134  .207 

Back  rub....     .245  .376  .050  .012  .019 

Reposition  bed    3.000  5.770  .007  .021  .040 

Ambulate,  dangle,  exercise    .272  .343  .117  .032  .040 

Assist  to/from  bed    1.345  1.419  .125  .168  .177 

Medicate    5.160  7.960  .043  .222  .342 

Self-feed      2.130  1,413  .034  .072  .048 

Assist  feed    .165  1.075  .083  .051  .089 

Spoonfeed   .255  .512  .333  .085  .  170 


Total       .970  1.243 

Percent  difference      +28 


Source:  Data  compiled  by  Commission  for  Administrative  Services  in  Hospitals. 

Even  with  documentation  that  aged  patients  require  above  average  nursing 
care  in  routine  care  units,  and  even  with  the  explicit  Medicare  regulations  requiring 
that  "further  studies  will  be  conducted  periodically  ...  to  determine  the  amount 
of  an  in-patient  routine  nursing  salary  cost  differential  for  the  aged  that  is  appro- 
priate in  the  future,"  (20  C.F.R.-405.430  (c)  (1)),  the  Social  Security  Admini- 
stration now  proposes  to  eliminate  this  differential  without  having  conducted 
such  studies.  This  violation  cannot  be  justified  by  the  arguments  presented  by  the 
Social  Security  Administration  to  support  its  proposed  changes  in  compensation 
of  delivered  services.  The  S.S.A.  has  argued  that  there  has  been  an  expansion  of 
special  care  units  and  that  more  Medicare  patients  are  being  treated  in  such  units, 
and  therefore  it  presents  the  thesis  that  the  special  needs  are  being  met  through 
intensive  care  of  aged  patients.  None  of  our  experience  verifies  that  argument. 
Medicare  has  not  and  does  not  currently  pay  for  the  differential  for  care  rendered 
in  special  or  intensive  care  units.  We  would  propose  that  if  studies  were  conducted 
of  these  units,  the  results  would  show  that  aged  patients  require  even  more  care 
within  those  units  than  other  patients.  The  second  argument  presented  by  the 
S.S.A.  for  eliminating  the  nursing  cost  differential  is  that  there  are  expanded 
coverages  for  disabled  and  end-care  renal  disease  patients.  This  argument  is  also 
inaccurate.  The  highest  estimate  given  for  the  total  number  of  disabled  and  end- 
care  renal  patients  is  approximately  nine  percent  of  the  total  reimbursements. 
How  can  that  possibly  justify  eliminating  the  nursing  care  differential  for  the  aged 
patients? 

Preliminary  estimates  show  that  during  fiscal  1974,  of  the  48.4  billion  dollars 
paid  to  hospitals  and  nursing  homes  for  care  of  all  patients,  17.1  billion  dollars 
(35  percent)  was  paid  by  the  federal  government,  principally  through  Medicare 
and  Medicaid.  Medicare  and  Medicaid  patients  represent  over  one-third  of  all 
hospital  patients.  The  modifications  and  regulations  to  compensate  for  the  care 
of  Medicare  patients  threaten  the  very  structure  and  feasibility  to  remain  finan- 
cially viable  of  our  hospitals  and  nursing  homes.  The  proposed  classifications  in 
schedule  of  limits  on  hospital  in-patient  general  routine  service  costs  being  pre- 
sented by  the  Social  Security  Administration  does  not  and  cannot  cover  the  costs 
of  aged  patients,  which  will  be  passed  along  to  other  patients  directly  and  indirectly 
through  third  party  and  insurance  payers.  Even  within  the  proposed  bed-size 
categories  the  dollar  reimbursements  show  gross  inequities  by  S.S.A.: 
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HOSPITALS  LOCATED  WITHIN  SMSA'S— BED  SIZE 


SMSA  group  Less  than  100       100  to  404       405  to  684    685  and  above 


I    $113  $111  $133  $170 

II    91  96  96  120 

III     89  88  89  89 

IV     86  86  87  87 

V    65  72  84  84 


Non-SMSA  group  Less  than  100       100  to  169   170  and  above 


I         $76  $83  $85 

II.  ...     90  89  86 

III.      75  80  79 

IV       67  67  67 

V       62  64  68 


Notice  that  all  hospitals  in  the  preceding  chart  in  S. M.S.  A.  Group  3  would  have 
the  same  $89.00  ceiling  (with  the  exception  of  hospitals  with  100-404  beds,  which 
would  have  an  $88.00  ceiling)  regardless  of  their  size,  patient  mix,  or  scope  of 
services.  Similarly,  jumps  are  made  in  this  scale  that  do  not  reflect  adequate 
administrative  decision  making,  e.g.,  in  S.M.S.A.  Group  1,  if  you  are  a  hospital 
with  684  beds,  $133.00  would  be  paid  per  patient  day,  while  a  hospital  with  just 
one  more  bed  (685)  would  receive  $170.00  per  patient  day. 

National  health  insurance  commitments 

The  Church  of  the  Brethren  through  its  General  Board  and  through  statements 
approved  by  the  1974  Annual  Conference  has  chosen  to  support  a  comprehensive 
national  health  insurance  program.  (See  testimony  presented  before  the  House 
Ways  and  Means  Committee  on  July  1,  1974,  and  before  the  Subcommittee  on 
Health,  Committee  on  Ways  and  Means,  on  March  6,  1975.)  This  endorsement  is 
on  the  basis  that  when  our  government  makes  a  commitment,  that  commitment 
will  be  honored.  This  is  vital  for  the  interpretation  of  a  national  health  insurance 
program.  If  the  proposed  regulations  changing  the  reimbursement  procedures  by 
the  Social  Security  Administration  are  allowed  to  occur,  we  believe  that  American 
citizens  cannot  trust  that  if  a  national  health  insurance  program  were  initiated 
the  same  promises  would  be  kept  a  decade  later.  The  experience  of  refusing  to 
cover  all  "reasonable  costs"  by  the  Social  Security  Administration  for  the  aged  is  a 
disastrous  precedent  which  would  jeopardize  any  sense  of  continuity  for  compre- 
hensive national  health  care. 

It  is  tragic  that  in  these  days  we  are  re-living  the  same  issues  of  1775.  It  will  be 
even  more  tragic  if  the  Congress  allows  inept  and  autocratic  decisions  to  be 
implemented  which  will  harm  the  aged  and  jeopardize  future  health  care  planning. 

Fulfilling  commitments  to  our  aged  citizens  through  medicare 

On  behalf  of  the  Church  of  the  Brethren  General  Board  and  the  Annual  Con- 
ference Committee  on  Health  and  Welfare,  I  urge  you  to  implement  all  the  neces- 
sary steps  to  reinstitute  control  of  the  Social  Security  Administration  to  follow 
legal  guidelines  established  by  Congress  and  to  guarantee  adequate  health  care 
for  our  aged  citizens  through  Medicare.  We  support  the  principle  to  require  the 
continued  application  of  the  nursing  salary  cost  differential  of  at  least  8%  percent 
which  is  presently  allowed  in  recognition  of  the  above-average  cost  of  furnishing 
adequate  care  to  aged  patients.  This  principle  is  the  basis  of  the  current  Hanna- 
ford  bill,  H.R.  7000,  to  amend  title  XVIII  of  the  Social  Security  Act. 


Southern  California  Orthopedic, 

Surgical/Medical  Group,  Inc., 

Los  Angeles,  Calif.,  June  12,  1975. 

Mr.  John  Martin, 
Chief  Counsel, 

House  Ways  and  Means  Committee, 
Washington,  D.C. 

Dear  Mr.  Martin  ;  Please  give  consideration  to  continuation  of  blocking  imple- 
mentation of  HEW's  present  utilization  review  regulation,  requiring  hospital 
review  committees  to  evaluate  decisions  by  attending  physicians  who  are  hospital- 
izing Medicare  patients. 
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Having  spent  a  great  deal  of  time  involved  in  this  type  of  work,  I  feel  that  the 
cost  effectiveness  is  extremely  low  and  the  probability  of  complicating  medical 
decision  making  is  increased.  I  would  be  glad  to  discuss  this  further  with  you  or 
representatives  of  your  office. 
.  Sincerely, 

Sonny  P.  Cobble,  M.D. 


Philadelphia,  Pa.,  June  12,  1975. 

Hon.  Dan  Rostenkowski, 
Chairman,  Subcommittee  on  Health, 
Committee  on  Ways  and  Means, 
Washington,  D.C. 

Dear  Mr.  Chairman:  Coopers  &  Lybrand,  an  international  firm  of  Certified 
Public  Accountants,  is  deeply  concerned  about  the  policy  formulation  and  imple- 
mentation of  regulations  as  they  affect  hospitals  under  the  Medicare  program. 

We  support  the  development  of  fair  and  proper  regulations  relating  to  health 
care  legislation,  not  only  as  a  socially  conscious  firm  but  also  because  we  have 
many  years  of  experience  and  a  wide  practice  in  the  health  care  field.  Our  partners 
and  professional  staff  serve  as  auditors  and  financial  advisors  to  hospitals  and  other 
health  care  providers,  third  party  payors,  and  federal,  state,  and  local  govern- 
mental bodies  concerned  with  financing  and  delivery  of  health  care.  As  a  result, 
we  believe  we  are  uniquely  qualified  to  furnish  impartial  and  objective  comments 
on  the  subject  regulations.  This  statement  is  submitted  solely  on  behalf  of  Coopers 
&  Lybrand  and  not  for  any  clients  whether  they  be  providers  of  health  care, 
intermediaries,  or  the  government. 

We  will  limit  our  comments  to  two  of  the  four  regulations  mentioned  in  the  May 
19th  press  release:  (1)  the  schedule  of  limits  on  hospital  inpatient  general  routine 
service  costs ;  and  (2)  the  termination  of  the  inpatient  routine  nursing  salary  cost 
differential. 

LIMITS  ON  INPATIENT  ROUTINE  COSTS 

In  summary,  we  believe  that: 

The  regulations  do  not  follow  the  legislative  intent  in  that  the  grouping  of 
hospitals  does  not  give  recognition  to  specified  cost  factors. 

The  methodology  based  on  per  capita  income  is  improper  and  leads  to  exag- 
gerated results. 

The  range  of  bed  sizes  is  too  wide  to  provide  reasonable  classifications. 
The  exception  procedure  is  grossly  inadequate. 

Failure  to  follow  legislative  intent 

The  report  of  the  Ways  and  Means  Committee  (No.  92-231)  on  the  Social  Se- 
curity Amendments  of  1972  (P.L.  92-603)  states: 

To  the  extent  that  differences  in  provider  costs  can  be  expected  to  result  from 
such  factors  as  the  size  of  the  institution,  patient  mix,  scope  of  services  offered,  or 
other  economic  factors,  wide,  but  not  unlimited  recognition  should  be  given  to 
the  variations  in  costs  accepted  as  reasonable. 

The  Department  of  Health,  Education,  and  Welfare's  methodology  does  not 
meet  congressional  intent,  does  not  group  "similar"  hospitals,  and  has  the  potential 
to  deny  reimbursement  of  incurred  costs  that  are  in  every  way  reasonable.  It 
fails  to  recognize  those  elements  which  Congress  intended  to  be  employed  in  the 
grouping  of  similar  hospitals. 

Congress  stressed  patient  mix,  nature  and  scope  of  services,  and  economic 
conditions  as  well  as  location  and  bed  size  as  factors  which  should  be  considered 
in  analyzing  institutional  efficiency.  The  only  factors  considered  in  the  prepara- 
tion of  the  schedule  were  bed  size,  location,  and  per  capita  income.  It  is  not  pos- 
sible to  distinguish  between  excessive  costs  and  higher  quality  or  intensity  of 
care  based  on  this  methodology.  This  is  a  serious  and  fundamental  deficiency  which 
must  be  corrected. 

In  addition  to  failure  to  comply  with  legislative  intent,  the  regulations  are 
lacking  in  logic  and  rationale.  The  basic  problem  lies  in  the  acknowledgment  in 
the  proposed  regulations  that  no  direct  provision  has  been  made  in  the  revised 
classifications  for  the  effects  of  factors  such  as  educational  programs,  patient  mix, 
or  scope  of  services,  for  the  reasons  that  bed  size  has  been  shown  to  be  correlated 
with  these  factors  and  that  the  variables  tested  to  reflect  these  factors  more 
directly  did  not  show  promise  of  significant  improvement.  In  a  very  general  way 
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it  is  possibly  true  that  costs  relating  to  these  factors,  on  the  average,  tend  to 
increase  with  the  size  of  the  hospital.  However,  there  are  so  many  exceptions  to  this, 
generalization  that  to  categorize,  for  example,  medical  specialty  and  teaching 
hospitals  with  community  and  other  hospitals,  is  highly  questionable.  If  this 
proposed  rationale  were  to  prevail,  the  result  would  obviously  impose  a  significant 
economic  hardhsip  on  hospitals  providing  quality  care,  improved  treatment  of 
complex  illnesses,  the  advancement  of  medical  practice,  and  the  continuance  of 
medical  education.  As  a  result,  consideration  should  be  given  to  all  these  factors 
including,  but  not  limited  to,  a  three-tier  educational  classification:  (1)  medical 
school  hospitals,  (2)  other  teaching  hospitals,  and  (3)  nonteaching  hospitals. 

Teaching  institutions  have  had  a  long  tradition  of  providing  clinical  training  for 
undergraduate  and  graduate  physicians  in  a  broad  range  of  medical  skills.  They 
provide  clinical  training  for  nursing  and  allied  medical  students.  They  operate 
their  own  schools  of  nursing.  In  addition,  they  are  recognized  as  tertirary  care 
institutions  and  regional  centers  of  care.  Such  institutions,  as  a  result  of  both  the 
comprehensive  and  sophisticated  level  of  services  and  the  support  of  teaching 
activity,  incur  costs  dramatically  different  from  those  of  nonteaching  institutions 
of  similar  size. 

These  distinctions  may  be  illustrated  from  data  developed  by  the  American 
Association  of  Medical  Colleges  comparing  the  components  of  the  per  diem  routine 
service  costs  of  five  hospitals  located  in  New  York  City  and  in  the  same  limitation 
group  of  the  Schedule  (SMSA  Group  I).  As  the  table  below  clearly  demonstrates, 
hospital  costs  do  not  vary  significantly  in  proportion  to  bed  size. 


Beth 
Israel 
Hospital 

Montefiore 
Hospital 

Mount 
Sinai 
Hospital 

New  York 
University 
Hospital 

St. 

Vincent's 
Hospital 

Meximum 
percentage 
difference 

Bed  size  

  935 

1,263 

1, 155 

782 

904 

62 

Dietary-raw  food  

  $3. 35 

$3.  08 

$3.  36 

$3.07 

$3.  42 

11 

Housekeeping  . 

  $4. 20 

$5.  52 

$4.01 

$4.  48 

$4.  30 

37 

The  dietary-raw  food  costs  show  only  an  11  percent  difference  between  the 
highest  and  lowest  cost  hospital,  and  housekeeping  costs  vary  by  only  a  37  per- 
cent difference  between  high  and  low  costs. 

By  contrast,  components  of  hospitals'  other  routine  service  costs  vary  consid- 
erably, simply  because  different  hospitals  have  different  levels  of  involvement  in 
various  functions.  These  variations,  using  the  three  factors  of  interns  and  resi- 
dents, supervising  physicians,  and  school  of  nursing,  are  indicated  as  follows: 


Beth 

Mount 

New  York 

St. 

Maximum 

Israel 

Montefiore 

Sinai 

University 

Vincent's 

percentage 

Hospital 

Hospital 

Hospital 

Hospital 

Hospital 

difference 

Interns  and  residents  

$10. 37 

$12.91 

$12.20 

$5.54 

$5.88 

133 

Supervising  physicians...  . 

4.24 

16.78 

9. 10 

2.52 

6.84 

565 

School  of  nursing  

8.C2 

0 

2.26 

0 

3. 78 

The  cost  of  interns  and  residents  varies  133  percent  between  the  highest  and  lowest 
cost  hospital,  while  the  costs  associated  with  supervising  physicians  varies  by 
565  percent.  The  differences  in  cost  are  not  due  to  inefficiencies  but  rather  to 
differences  in  the  functions  and  activities.  A  most  notable  difference  in  the  table 
relates  to  nursing  school  costs.  Montefiore  and  New  York  University  Hospitals 
have  no  school  of  nursing  and  thus  incur  no  such  cost,  while  Beth  Israel,  Mount 
Sinai,  and  St.  Vincent's  Hospitals  incur  such  costs  which  vary  due  to  their  degree 
of  involvement  in  such  activity. 

Exaggerated  results  based  on  per  capital  income 

The  regulations  do  not  set  forth  the  precise  methodology  used  in  developing  the 
schedule  of  limits  on  hospital  inpatient  general  routine  service  cost.  However,  the 
factors  used  have  led  to  exaggerated  results.  This  is  best  illustrated  in  the  SMSA 
Groups  I,  II,  and  III  for  hospitals  of  685  beds  and  above.  The  regulations  provide 
for  a  limit  of  $170  in  Group  I,  $120  in  Group  II,  and  $80  in  Group  III,  differences 
of  $50  and  $40  respectively.  Large  differences  also  prevail  in  all  size  providers 
in  Groups  I  and  II.  Although  it  is  possible  that  these  differences  are  the  natural 
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result  of  a  well-conceived  basis  for  groupings,  this  is  highly  unlikely.  For  example, 
the  costs  in  a  large  teaching  hospital  in  Philadelphia  or  Pittsburgh  (Group  II 
hospitals)  would  probably  parallel  similar  institutions  in  Los  Angeles,  San  Fran- 
cisco, Chicago,  Boston,  or  Cleveland,  all  of  which  are  in  Group  I.  In  any  event, 
differences  of  $50  or  $40  per  diem  are  obviously  unjustified. 

These  comparisons  strongly  indicate  that  the  economic  environment,  measured 
by  per  capital  income,  is  not  a  rational  basis  for  groupings.  Since  the  limits  should 
be  related  to  reasonable  hospital  costs,  apparently  a  presumption  has  been  made 
that  costs  fluctuate  in  direct  proportion  to  per  capital  income.  The  dollar  amounts 
of  the  proposed  limits  conclusively  prove  that  this  is  not  the  <;ase.  To  further 
illustrate  the  irrational  results,  Los  Angeles,  San  Francisco,  Chicago,  and  New 
York,  widely  known  as  very  high  cost  areas,  are  grouped  with  such  cities  as 
Hartford,  Wilmington,  Rockford,  Ann  Arbor,  Trenton,  and  Richmond. 

Another  area  in  which  the  group  data  disprove  the  logic  of  the  per  capita  income 
basis  is  in  the  groupings  for  nonurban  areas  where  the  limits  for  Group  I  are  lower 
than  those  for  Group  II  for  all  bed  size  categories.  Per  capital  income,  if  it  were  a 
valid  indication  of  relative  cost  levels,  would  lead  to  descending  costs  from  Group  I 
through  Group  V,  but  this  is  not  the  case  as  shown  in  the  following  table  taken 
from  the  regulations : 


Non-SMSA  group 

Under  100 

Bed  size 
100  to  169 

170  and  above 

1  

  $76 

$83 
89 

$86 
88 

II  

  90 

III  

  75 

80 

79 

IV  

  67 

67 

65 

v....   

  62 

64 

67 

If  bed  size  accounts  for  other  factors  such  as  scope  of  services  and  patient 
mix,  one  must  then  wonder  why  all  the  facilities  in  Groups  II  and  IV  would  have 
the  same  or  very  close  ceilings  despite  the  differences  in  bed  size.  The  same  situation 
prevails  with  respect  to  SMSA  Groups  III  and  IV  where  the  bed  size  ranges  from 
less  than  100  to  over  685.  It  is  inconceivable  that  these  limitations  should  remain 
the  same  while  factors  such  as  scope  of  services,  patient  mix,  and  educational 
programs  vary  dramatically. 

Wide  range  of  bed  size  classifications 

Another  area  of  concern  is  the  bed  size  classifications  which  have  been  reduced 
in  number  from  seven  under  the  prior  regulations  to  four  for  SMSA  areas  and 
three  for  non-SMSA  areas  under  the  new  regulations.  While  some  reduction 
may  have  been  warranted,  to  group  those  hospitals  slightly  over  100  beds  with 
those  slightly  under  405  beds  is  quite  extreme.  The  amounts  of  the  limits  in 
certain  of  the  classifications  in  the  schedule  supports  this  concern.  For  example, 
there  are  disproportionate  differences  between  the  first  two  bed  size  categories 
in  SMSA  Group  II  and  non-SMSA  Groups  I  and  III.  Also,  several  groups  have  a 
lower  limit  than  does  the  next  smaller  bed  size  classification.  We  recommend  that 
a  restudy  of  the  bed  size  classifications  be  undertaken  immediately  by  the  Depart- 
ment of  Health,  Education,  and  Welfare. 

Inadequacy  of  exception  procedure 

The  regulations  state  that  a  hospital  may  apply  for  an  exception  if  it  can 
demonstrate  that  its  cost  exceed  the  applicable  limit  by  reason  of  educational 
activities  or  by  the  special  needs  of  the  patients  treated.  This  provision  is  quite 
dangerous  because  it  gives  the  impression  that  it  is  a  satisfactory  mechanism  for 
correcting  any  and  all  inequities  in  the  basic  groupings.  Recognition  of  differing 
cost  structures  must  be  an  inherent  part  of  the  grouping  system.  The  exception 
process,  as  set  forth  in  the  regulations,  is  inadequate  for  the  following  reasons: 

Section  234  of  P.L.  92-603  requires  providers,  as  a  condition  of  participation 
in  the  Medicare  program,  to  have  a  three-year  plan  for  capital  expenditures 
and  a  one-year  operating  budget.  It  is  extremely  difficult  for  an  institution  to 
plan  its  fiscal  activities  if  it  is  in  doubt  as  to  the  limitation  on  its  reimbursable 
costs.  If  the  exception  procedures  are  retrospective,  then  the  hospital  stands  in 
severe  jeopardy  until  such  time  as  the  exception  is  approved,  or  the  hospital  may 
be  forced  to  severely  curtail  its  programs  and  services. 
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Intermediaries  apply  the  specified  limits  in  setting  interim  payment  rates 
(subject  to  year-end  audit  adjustment)  creating  at  best  a  cash  shortage  hardship 
until  a  lengthy  exception  process  has  been  completed. 

An  even  more  severe  hardship  results  where  a  provider,  after  obtaining  local 
planning  board  approval  of  a  capital  improvement  program,  seeks  to  issue  revenue 
bonds  but  cannot  satisfy  the  requirements  of  the  underwriters  who  insist  upon 
assurance  that  the  full  reasonable  costs  of  operation  will  be  covered  by  third-party 
purchasers.  An  appropriate  procedure  for  prospective  approval  of  capital  programs 
is  essential  to  permit  better  long-range  financial  planning  by  hospitals. 

The  regulations  entitle  a  provider  to  obtain  adjustment  of  its  classification  on 
the  basis  of  evidence  that  the  classification  is  at  variance  with  the  criteria  specified. 
This  provision  cannot  be  relied  upon  for  relief  for  two  reasons.  First,  the  classifica- 
tion system  has  been  improperly  structured.  Secondly,  since  the  regulations 
do  not  provide  a  full  explanation  of  the  system,  the  provider  is  at  a  loss  to  develop 
meaningful  variance  criteria. 

The  regulations  permit  an  adjustment  upwards  to  reflect  any  added  costs  by 
reason  of  services  that  are  atypical  in  nature  and  scope  as  compared  with  services 
generally  provided  by  institutions  similarly  classified.  To  furnish  evidence  that 
any  one  provider  is  atypical  would  be  virtually  impossible  because  the  institutions 
similarly  classified  and  their  services  are  not  identified. 

NURSING  COST  DIFFERENTIAL 

In  summary,  we  believe  that: 

The  termination  of  the  nursing  cost  differential  would  be  contrary  to  the 
Medicare  law  and  regulations  which  state  that  non- Medicare  patients  should  not 
be  required  to  pay  the  costs  of  serving  Medicare  patients. 

The  reasons  cited  for  terminating  the  differential,  the  changes  in  the  Medicare 
law  and  the  increased  use  of  special  care  units,  are  not  substantiated  as  bases 
for  its  termination. 

Termination  contrary  to  law  and  regulations 

Because  the  original  Medicare  reimbursement  formula  did  not  recognize  any 
difference  in  the  degree  of  nursing  care  required  by  beneficiaries  as  opposed  to 
other  patients,  research  studies  were  performed.  These  studies  showed  that 
patients  65  and  over  need  significantly  more  nursing  service  than  other  patients. 
Therefore,  beginning  July  1969  hospitals  were  allowed  an  percent  adjustment 
in  nursing  care  costs.  Now,  because  of  alleged  changes  in  conditions,  this  adjust- 
ment has  been  terminated.  Consequently,  reimbursement  under  Medicare  will  be 
substantially  reduced  with  the  result  that  other  patients,  either  through  third- 
party  payment  or  private  means,  will  be  expected  to  make  up  the  difference 
through  increased  charges. 

Administrative  changes  of  this  kind  escalate  the  charges  to  patients  other 
than  those  covered  by  Medicare.  This  is  contrary  to  the  Medicare  regulations 
which  provide  (Section  405.402):  "The  share  of  the  total  institutional  cost  that 
is  borne  by  the  program  is  related  to  the  care  furnished  beneficiaries  so  that  no 
part  of  their  cost  would  need  to  be  borne  by  other  patients."  The  impact  of  such 
charges  to  other  patients  can  be  substantial.  They  are  estimated  to  range  from 
$20,000  annually  for  a  308-bed  hospital  in  Lexington,  Kentucky  to  more  than 
$100,000  for  a  1,040-bed  institution  in  Wilmington,  Delaware. 

Evidence  for  termination  unsubstantiated 

The  regulations  state  that,  since  July  1969,  there  have  been  changes  in  the 
Medicare  law,  changes  in  the  way  services  are  furnished,  and  changes  in  the  way 
in  which  Medicare  reimburses  for  routine  services.  More  specifically,  the  termi- 
nation of  the  inpatient  routine  nursing  salary  cost  differential  is  based  principally 
upon  two  premises: 

The  Social  Security  amendments  of  1972  expanded  the  scope  of  Medicare 
coverage  to  include  a  significant  number  of  beneficiaries  below  age  65,  that  is, 
certain  disabled  beneficiaries  and  those,  with  end-stage  renal  disease. 

Since  July  1969,  there  has  been  a  marked  increase  in  the  number  of  special-care 
beds  providing  more  intensive  nursing  care  than  is  found  in  general  routine  care 
areas  and  a  ihgher  percentage  of  utilization  of  these  special-care  units  is  made  by 
Medicare  program  beneficiaries. 

No  evidence  is  furnished  in  the  regulations  to  the  effect  that  such  factors 
eliminate  the  need  for  the  nursing  cost  differential  or  even  that  these  factors  would 
have  a  material  effect  on  the  amount  of  the  nursing  cost  differential.  On  the  other 
hand,  a  recent  study  of  this  question  by  the  Stanford  University  Medical  Center, 
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a  1,600-bed  institution  with  an  estimated  annual  nursing  salary  cost  differential 
of  $70,000,  strongly  indicates  that  these  premises  are  not  valid.  The  results  of 
this  study  are  set  forth  in  the  attached  letter,  dated  May  2,  1975,  from  Mr.  Paul  B. 
Hofmann,  Director,  Stanford  University  Hospital  and  Clinics,  to  Mr.  J.  G. 
Card  well,  Commissioner  of  Social  Security.  Some  of  the  factors  developed  in  this 
study  which  refute  the  contention  in  the  proposed  regulations  follow. 

Almost  all  patients  under  age  65  who  are  eligible  for  maintenance  renal  dialysis 
under  Section  2991  of  Public  Law  92-603  are  treated  on  an  outpatient  basis  and, 
consequently,  they  are  not  utilizing  the  services  of  an  inpatient  nurse. 

The  majority  of  patients  who  are  originally  treated  for  end-stage  renal  dialysis 
on  an  inpatient  basis,  prior  to  being  placed  on  maintenance  dialysis,  will  have 
completed  their  inpatient  stay  in  a  hospital  before  the  expiration  of  their  90-day 
eligibility  waiting  period  and  will  not  enter  into  the  Medicare  inpatient  service 
computation  on  the  cost  report. 

Regardless  of  whether  or  not  the  under  65  patients  are  eligible  under  the 
renal  care  provision  or  the  disability  provisions  of  the  Medicare  law,  they  do  not 
presently  enter  into  the  computation  of  the  nursing  cost  differential. 

Experience  does  not  support  the  assumption  of  a  shift  in  care  from  routine  to 
special  for  aged  patients.  From  fiscal  year  1970-71  to  1974-75,  there  was  a  shift 
of  only  three  percentage  points  from  routine  care  to  special  and  intensive  care 
units.  In  addition,  the  Medicare  utilization  in  the  special  care  units  is  currently 
28.6  percent  of  the  total  patient  care  days  as  compared  with  a  current  Medicare 
utilization  of  31.3  percent  in  the  routine  medical-surgical  units. 

This  is  not  to  say  that  the  nursing  cost  differential  should  always  remain  at 
SlA  percent  based  on  a  study  a  few  years  ago.  It  may  be  desirable  to  conduct  a 
new  study  of  the  levels  of  nursing  care  rendered  to  various  classes  of  patients  to 
have  a  valid  factual  basis  for  adjusting,  either  upward  or  downward,  the  differ- 
ential factor.  However,  it  is  reasonable  to  conclude  that  there  is,  in  fact,  a  nursing 
cost  differential  which  should  not  be  terminated  in  its  entirety. 

We  very  much  appreciate  the  opportunity  to  express  our  views  on  these  regula- 
tions. If  Coopers  &  Lybrand  can  furnish  you  with  further  information,  please 
communicate  with  Bernard  F.  O'Neil,  Jr.  or  Philip  J.  Taylor  at  the  above  address 
(215-569-2000)  or  with  William  P.  McHenry,  Jr.  at  1800  M  Street,  N.W., 
Washington,  D.C.  20036  (202-223-1700). 
Very  truly  yours, 

Coopers  &  Lybrand. 

Enclosure. 


Stanford  University  Medical  Center, 

Stanford,  Calif.,  May  2,  1975. 

Mr.  J.  B.  Cardwell, 

Commissioner  of  Social  Security,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear.  Mr.  Cardwell:  This  letter  is  in  response  to  your  invitation  for  public 
comments  to  the  proposal  to  terminate  the  8>£  percent  inpatient  routine  nursing 
salarv  cost  differential  for  Medicare  patients,  which  was  published  in  40  Federal 
Register  14934,  April  3,  1975. 

Stanford  University  Hospital  strongly  objects  to  the  total  elimination  of  the 
nursing  differential  on  the  grounds  that  its  elimination  is  based  on  erroneous 
assumptions  which  violate  the  original  intent  of  Congress  in  enacting  the  Medicare 
program.  In  our  view,  its  elimination  is  unlawful,  as  well  as  being  inequitable  to 
hospitals  and  their  non-Medicare  patients. 

The  first  fallacious  premise  is  that  a  significant  increase  in  the  number  of 
Medicare  beneficiaries  below  age  65,  such  as  disabled  and  chronic  renal  disease 
patients,  has  resulted  in  a  more  appropriate  average  routine  service  per  diem  rate, 
thus  the  differential  is  not  needed.  In  actual  fact,  this  is  not  the  situation  at 
Stanford,  and  it  is  our  belief  that  Stanford  is  not  unique  in  this  regard. 

Almost  all  patients  under  65  who  are  eligible  for  maintenance  renal  dialysis 
under  section  2991  of  Public  Law  92-603  are  treated  on  an  outpatient  basis  and, 
consequently,  they  are  not  utilizing  the  services  of  an  inpatient  nurse.  In  addition, 
the  majority  of  patients  who  are  originally  treated  for  end-stage  renal  disease  on 
an  inpatient  basis,  prior  to  being  placed  on  maintenance  dialysis,  will  have  com- 


371 


pleted  their  inpatient  stay  in  a  hospital  before  the  expiration  of  their  90-day 
eligibility  waiting  period  under  section  2991  and  will  not  enter  into  the  Medicare 
inpatient  service  computation  on  the  cost  report.  The  remaining  under  65  bene- 
ficiaries eligible  under  the  renal  care  provision  are  either  transplant  patients  or 
patients  who  are  inpatients  on  other  medical  or  surgical  services  who  have  en- 
countered acute  renal  failure.  The  transplant  patients  do  indeed  require  a  greater 
amount  of  nursing  care,  regardless  of  age,  than  do  other  types  of  patients;  thus 
the  differential  for  these  patients  is  completely  justified  so  as  not  to  shift  their 
extra  nursing  costs  to  other  patients.  As  to  the  patients  who  encounter  acute 
renal  failure,  they  are  not  eligible  for  Medicare  benefits  under  2991. 

Regardless  of  whether  or  not  the  under  65  patients  are  eligible  under  the  renal 
care  provision  or  the  disability'provisions  of  the  Medicare  law,  they  do  not  pres- 
ently enter  into  the  computation  of  the  nursing  cost  differential  because  the 
intermediaries  eliminate  the  under  65  patient  days  from  the  total  Medicare  patient 
days  when  computing  the  amount  of  nursing  salary  cost  differential  in  the  cost 
report.  For  Stanford's  cost  report  ending  June  30,  1974,  Medicare  routine  service 
inpatient  days  totaled  53,498,  which  included  3,716  patient  days  for  under  56 
patients  or  only  6.94  percent  of  the  total  days.  However,  when  computing  the 
amount  of  the  nursing  differential,  these  3,716  days  were  eliminated  from  the  total 
days.  Therefore,  it  is  clear  that  reliance  upon  the  assumption  that  a  significant 
increase  in  the  number  of  beneficiaries  below  age  65  has  lessened  the  need  for  the 
nursing  differential,  is  erroneous. 

Another  false  premise  assumes  that  there  has  been  a  substantial  shift  in  the 
treatment  of  the  aged  from  routine  care  areas  to  special  care  and  intensive  care 
units.  Moreover,  because  Medicare  separately  calculates  reimbursement  for  these 
special  areas,  it  is  inappropriately  concluded  that  the  need  for  the  differential  in 
the  routine  area  has  disappeared.  Our  experience  at  Stanford  does  not  support  the 
assumption  of  the  shift  in  care  from  routine  to  special  for  aged  patients. 

During  1974-75,  94  percent  of  the  Medicare  patient  days  were  in  the  medical/ 
surgical  routine  care  units,  with  the  balance  of  only  6  percent  occurring  in  the 
special  and  intensive  care  units.  In  fiscal  year  1970-71,  the  first  year  the  nursing 
differential  was  applicable,  approximately  97  percent  of  the  total  Medicare  patient 
days  were  in  medical/surgical  routine  care  units,  while  the  remaining  3  percent  were 
in  special  units.  This  shift  of  3  percentage  points  from  routine  care  to  special 
intensive  care  units  is  relatively  insignificant,  and  by  no  means  is  it  a  "substantial 
shift,"  as  stated  in  the  Federal  Register. 

In  addition,  the  Medicare  utilization  in  the  special  care  units  at  Stanford  is 
currently  28.6  percent  of  the  total  patient  care  days  in  those  special  units,  as 
compared  with  a  current  Medicare  utilization  of  31.3  percent  in  the  routine 
medical/surgical  units.  These  statistics  invalidate  the  assumption  stated  in  the 
introductory  text  to  the  proposed  regulations  that:  "A  higher  percentage  of  utili- 
zation by  health  insurance  program  beneficiaries  of  the  special-care  units  than  of 
general  routine-care  areas  reflects  to  a  significant  extent  that  the  nursing  care 
that  brought  about  recognition  of  the  routine  nursing  differential  is  now  being 
given  in  special-care  units." 

Based  upon  these  facts,  continuation  of  the  nursing  differential  is  essential  to 
fulfill  Congress'  intent  that  Medicare  program  costs  not  be  borne  by  other  patients 
and  their  third-party  payers.  Aged  patients  still  generally  require  greater  amounts 
of  routine  nursing  care  than  do  patients  under  sixty-five.  Elimination  of  the 
differential  would  inevitably  shift  those  Medicare  costs  to  non-Medicare  paitents. 

Instead  of  removing  the  differential,  the  Social  Security  Administration  should 
conduct  a  study  of  the  levels  of  nursing  care  rendered  to  various  classes  of  patients 
nationally  in  order  to  have  a  valid  factual  basis  for  adjusting  (versus  eliminating) 
the  current  8l4  percent  factor.  As  an  alternative,  SSA  should  issue  criteria  and 
guidelines  in  the  form  of  regulations  which  would  allow  intermediaries  to  review 
and  evaluate  hospitals  individually;  as  a  consequence,  a  proper  percentage  factor 
could  be  determined  periodically  for  the  nursing  differential  for  each  hospital. 

I  urgently  request  that  you  give  serious  consideration  to  these  comments  and 
not  adopt  the  proposed  regulations.  Please  feel  free  to  contact  me  if  you  need  addi- 
tional information  regarding  our  position  in  this  matter. 
Sincerely, 

Paul  B.  Hofmann, 

Director. 


Bronx,  N.Y.,  May  10,  1975. 
Re  Proposed  revision  of  medicare  routine  care  cost  ceiling.  ''Section  223  of  P.L. 
92-603." 

Hon.  Daniel  Rostenkowski, 
Chairman,  Health  Subcommittee, 
House  of  Representatives, 
Washington,  D.C. 

Dear  Sir:  May  an  old  lady  who  has  been  a  volunteer  at  the  Hospital  for 
Special  Surgery — a  teaching  hospital — for  over  20  years  beg  of  you  to  urge  that 
the  proposed  rule  be  modified  to  furnish  relief  to  these  specialty  teaching  hospitals, 
particularly  those  in  New  York  State.  I  know  what  care  means  to  these  patients 
of  all  ages. 

Sincerely. 

Grace  R.  Dennis. 


Statement  of  East  Central  Minnesota  Medical  Society,   Carlton  R. 

Erickson,  M.D. 

outline 

I.  Qualifications 

II.  Utilization  review  (Item  #1) 

A.  History 

B.  Present  Utilization  Reviews 

C.  Public  Law  92-603 

III.  Economic  Index  Relationship  (Item  #3) 

IV.  Summary  of  Objections 

V.  Recommendations : 

A.  That  the  Congress  of  the  United  States  and  the  Executive  Branch  recognize 
the  basic  honesty  of  physicians  and  cease  attempts  to  control  costs  of  medical 
care  based  on  principles  of  implicit  dishonesty  of  phv<icians. 

1.  That  the  Congress  of  the  United  States  and  the  Executive  Branch  aban- 
don the  concept  of  pre-admission  screening. 

B.  That  the  Congress  of  the  United  States  and  the  Executive  Branch  ac- 
knowledge and  act  on  logistic  differences  of  hospital  size  with  due  regard  to  time 
demands  of  staff  physicians. 

1.  That  alternative  requirements  be  available  for  implementing  P.L.  92-603 
with  respect  to  above  concept. 

C.  That  the  Congress  of  the  United  States  and  the  Executive  Branch  develop 
fiscal  and  ethical  responsibility  for  the  impre«ment  of  physician's  time  necessary 
to  implement  P.L.  92-603. 

D.  That  the  Congress  of  the  L  nited  State<  give,  and  the  Executive  Branch 
acknowledge,  any  extension  of  the  parameters  of  P.L.  92-603  so  that  action  may 
be  based  on  law.  not  by  bureaucratic  pronouncement. 

1.  That  the  Executive  Branch  (Dept.  of  H.E.W.)  finance  utilization  re- 
view as  intended  by  the  92nd  Congress  of  the  United  States. 

and  that 

2.  The  Executive  Branch  (Dept.  of  H.E.W.)  refrain  from  requiring  the 
review  of  all  hospital  inpatients  without  legislative  authority  and  or  without 
intent  of  fiscal  responsibility. 

E.  That  the  Congress  of  the  'United  States  and  the  Executive  Branch  refrain 
from  all  attempts  to  discriminate  against  any  and  all  health  providers  as  against 
Constitutional  implications  of  equality  and  nondiscrimination. 

1.  That  the  Congress  of  the  L'nited  States  and  the  Executive  Branch  cease 
from  and  refrain  from  future  attempts  to  discriminate  against  health  providers, 
(a)  By  attempting  to  authorize  payment  at  lesser  levels  than  current, 
(6)  By  discrimination  of  selection  of  health  providers  (without  similar 
selection  of  civil  servant-,  food  industry,  labor  supply,  etc.) 

(c)  By  bureaucratic  fiat  discriminating  against  health  care  providers 
by  means  of  limiting  current  payments  to  obsolete  and  antiquated 
economic  indices  not  current  with  other  economic  variances,  not  limited 
to,  but  including,  taxes  and  all  governmental  salaries  including  those  of 
the  Congress  and  Executive  Branches  of  the  government  of  the  L  nited 
States. 
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F.  That  the  Congress  of  the  United  States  and  the  Executive  Branch  cease  from 
and  refrain  from  further  decisions  regarding  the  health  care  field  without  reason- 
able input  from  those  providers. 

1.  That  publication  in  the  Federal  Register  be  acknowledged  as  of  limited 
distribution  and  access  to  the  very  citizens  it  affects. 

2.  That  other  means  of  informing  the  affected  citizens  be  developed  and 
utilized  prior  to  further  non-legislL  bed  decisions  especially  in  regard  to  rules 
and  regulations. 

In  reference  to  these,  the  following  is  written. 

I.  QUALIFICATIONS 

This  letter  is  written  primarily  as  a  physician  to  families.  Our  organization  of 
six  physicians  are  responsible  for  the  health  and  welfare  for  approximately  28,000 
persons.  This  means  I  am  personal  physician  of  over  4,600  persons,  24  hours  each 
day. 

My  qualifications  also  include  serving  as  a  staff  physician  at  Chicago  Lakes 
Hospital,  a  small  community  based  hospital  of  49  beds.  In  this  institution  I  have 
served  on  all  physician-member  capacities.  I  have  also  had  the  opportunity  to 
participate  in  governing  boards  cn  large  (over  400  bed)  hospitals. 

We  have  served  as  President  of  the  local  (3  county)  East  Central  Minnesota 
Medical  Society,  as  teaching  member  of  the  Rural  Physician  Associate  Program 
of  the  University  of  Minnesota  and  have  served  3  consecutive  years  on  the 
Regional  (comprehensive  Health  Planning  Central  Minnesota  Health  Planning 
Council. 

Above  all,  I  am  a  personal  doctor  to  people. 

II.    UTILIZATION  REVIEW 

The  issue  of  utilization  review  is  not  adverse  to  many  physicians,  but  the 
approximate  and  distant  goals  have  become  so. 

Utilization  review  of  a  sort  has  for  many  years  been  de-facto  existent.  Physicians 
have  always  consulted  regarding  problem  patients,  requesting  and  assisting  in  the 
care  of  same.  Tissue,  record,  obstetrical,  medical  committees  have  been  present 
for  many  years  with  attempts  to  screen  for  irregularities  and  try  to  acknowledge 
trends  in  medical  care.  The  goals  of  these  have  been  first  to  the  patients  (to  know 
adequate  medical  care)  and  to  identify  deficiencies  (and  attempt  correction  of 
same).  This,  however,  has  been  as  patient  advocate,  not  as  payee-advocate. 

Of  recent  origin  (and  partially  in  response  to  accreditation  desires)  hospitals 
and  participating  physicians  have  implemented  reviews  of  utilization  of  services 
with  comparative  data.  It  has  served  purposes  of  identification  of  trends  with 
subsequent  evaluation  and  education  attempts. 

More  recent  are  the  concepts  of  PL  92-603.  Pre-admission  screening  has  surfaced 
implying  the  physician  is  incapable  of  determining  which  patients  need  hospitali- 
zation and  which  do  not.  It  is  very  difficult  to  acknowledge  four-to-eight  years  of 
specialized  study  without  being  capable  of  making  such  a  decision. 

Admission  screening,  to  confirm  that  a  patient  is  actually  in  need  of  hospitali- 
zation, has  similar  implications. 

Average  stay  review  requirements  of  50th  percentile  mean  fully  one-half  of  all 
patients  by  definition  must  be  reviewed  as  to  necessity  of  further  hospitalization. 

Extended  stay  review  requirements  at  the  75th  percentile  by  definition  require 
review  of  fully  25%  of  all  hospitalized  patients. 

Goals  of  these  programs  in  PL  92-603  have  uniformly  been  interpreted  as 
control  with  only  remote  attempts  at  competence  control  and  education  value. 

Objections 

1.  The  implication  of  basic  dishonesty  as  evidenced  by  pre-admission  and 
admission  reviews  cannot  be  accepted. 

2.  The  logistics  involved  in  reviewal  of  fully  one-half  of  all  patients  for  a 
small-staffed  hospital  cannot  be  acceptable. 

(Our  6  physicians  must  provide  the  manpower  for  all  the  functions  of  any- 
size-staff  hospital.) 

3.  The  fiscal  irresponsibility  shown  by  the  Dept.  of  H.E.W.  must  be  corrected. 
Rulings  now  provide  compensation  (medicare  billing)  to  physicians  for  hours 
provided  can  be  accepted  only  if  all  patients  are  reviewed  at  the  50th  percentile. 
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Mr.  Jay  Constantine  of  the  Senate  Finance  Committee,  in  a  personal  phone 
call  to  myself,  assured  me  the  intent  of  Congress  was  to  fully  compensate  physi- 
cians for  time  expenditures  in  response  to  this  legislation. 

To  top  it  all  off,  the  Dept.  of  H.E.W.  wants  to  cut  this  partial  pay  again  from 
90%  to  80%. 

I  cannot  interpret  this  in  any  way  but  as  outright  THEFT  of  the  physicians. 
I  have  few  material  objects  to  sell,  my  only  commodity  for  sale  is  my  time.  I 
cannot  continue  to  give  away  further  amounts  of  time  required  by  governmental 
and  quasigovernmental  units  to  the  expense  of  my  patients,  my  family  and  myself. 

It  is  incomprehensible  to  consider  either  Congress  or  the  Executive  Branch  to 
steal  from  their  citizens,  yet  the  effects  of  the  proposals  are  thefts  (involuntary 
and  not  legislated)  demands  of  our  time. 

4.  To  discriminate  against  health  providers  by  partial  payment  is  difficult  to 
understand  with  full  pa.vment  to  food-providers  (food  stamps,  etc.),  to  energy 
providers  (welfare  aids  to  electric  and  gasoline  industries),  to  manpower  providers 
(full  salary  to  governmental  employees — welfare  and  medicare  offices  included) 
and  full  payment  to  intermediaries  (no  talk  of  80%  payment  to  Medicare  pass- 
throughs  as  the  Blues). 

My  Representatives :  how  can  you  continue  to  perpetrate  the  gross  inequity  of 
partial  payment  to  health  providers  and  not  to  ANY  other  providers  to  the 
government  or  its  assigns? 

5.  Now  on  April  15  new  regulations  have  been  suggested  which  somehow  explain 
reimbursement  to  health  providers  should  be  tied  to  (strangulated  by?)  obsolete 
economic  indices. 

A  letter  to  Mr.  C.  Weinberger  requesting  understandable  exolanation  remains 
unanswered  to  date. 

One  month  was  allowed  for  comments  and  then? 

I  respectfully  remind  the  members  of  this  Committee  that  200  years  ago  our 
government  was  based  on  principles  which  include  equality  and  a  representative 
government. 

This  letter  proposes  that  such  principles  are  not  found  in  the  issues  before  the 
Committee  and  request  consideration  of  the  previous  recommendations. 
Sincerely  and  respectfully, 

Carlton  R.  Erickson,  M.D. 


[Mailgram] 

New  York,  N.Y.,  June  11,  1976. 

Representative  Dan  Rostenkowski, 

Subcommittee  on  Health,  House  Ways  and  Means  Committee, 
Washington,  D.C. 

Feel  there  should  and  could  be  an  extra  category  within  SMSA  group  1 
for  small  teaching  specialty  hospitals  with  outstanding  research  departments 
whose  costs  per  bed  are  therefore  higher  than  general  hospitals  of  comparable 
size.  Costs  of  patient  care  cannot  be  fairly  judged  on  number  of  beds  but  must  be 
based  on  complexity  of  surgery  and  intensity  of  necessary  subsequent  care. 
Reduction  of  limit  on  hospital  reimbursement  from  90th  to  80th  percentile  would 
cost  hospital  for  special  surgery  in  New  York  City,  a  recognized  national  leader  in 
orthopedic  surgery  and  rheumatic  diseases  well  over  half  a  million  dollars  in  1975. 
This  would  be  destructive  to  present  high  standards.  Hope  you  can  present  these 
views  at  June  12th  meeting. 

Elizabeth  C.  Cole, 
Volunteer,  Hospital  for  Special  Surgery. 


Colorado  Hospital  Association, 

Denver,  Colo.,  June  6,  1975. 

Mr.  Dan  Rostenkowski, 

Chairman,  Subcommittee  on  Health,  Committee  on  Ways  and  Means, 
Washington,  D.C. 

Dear  Chairman  Rostenkowski:  On  behalf  of  the  100  member  hospitals  of  the 
Colorado  Hospital  Association,  I  wish  to  bring  to  your  attention  and  to  the  atten- 
tion of  the  Subcommittee  on  Health  and  the  Committee  on  Ways  and  Means  our 
concerns  on  items  which  your  Subcommittee  will  be  considering.  It  is  our  under- 
standing that  you  will  be  holding  a  public  hearing  on  Thursday,  June  12th,  be- 
ginning at  10:30  a.m.  It  is  our  intent  to  provide  you  with  this  written  report 
prior  to  that  time  so  that  it  may  be  considered  by  the  Subcommittee. 
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Agenda  item"tilization  ReviewUPr  oecedurs  for  Hospitals"  is  of  concern  to  us 
for  several  reasons.  Our  major  concern  is  with  Utilization  Review  Regulation 
procedures  as  they  affect  small  rural  hospitals.  As  you  are  aware,  there  are  many 
institutions  throughout  the  nation,  and  especially  in  Colorado,  where  a  hospital 
has  as  few  as  one,  two,  or  three  physicians  on  the  medical  staff.  For  a  small  number 
of  physicians  to  conduct  the  utilization  review  procedures  as  now  written  is  nearly 
impossible,  and  present  alternatives  are  not  flexible  enough  to  make  the  procedure 
realistic.  We  therefore  ask  that  the  Committee  consider  amending  the  regulations 
regarding  utilization  review  with  the  small  rural  hospital  in  mind. 

We  would  like  to  suggest  one  possibility.  Groups  could  be  formed  of  rural  hos- 
pitals in  close  geographic  proximity  where  physicians  agree  to  evaluate  the  quality 
of  care  in  all  hospitals  in  the  group.  The  hospitals  would  adopt  a  common  data 
base  providing  the  basis  for  review.  Each  hospital  would  monitor  its  own  profiles, 
but  review  of  those  profiles  would  be  conducted  by  physicians  from  all  hospitals 
in  the  group.  Such  an  approach  would  allow  for  several  things  to  be  accomplished: 
1)  development  of  a  larger,  more  meaningful  and  comparable  data  base;  2)  review 
by  the  physician  resources  of  several  hospitals;  3)  assurance  of  a  more  objective 
review,  in  that  enough  physicians  would  be  available  so  that  no  physician  would 
be  forced  to  review  records  of  "the  only  other  physician  in  town";  4)  encourage- 
ment to  develop  a  division  of  medical  education  by  member  hospitals  which 
could  use  the  review  as  a  guide  in  designing  programs ;  5)  encouragement  to  hire  a 
shared  medical  record  analyst;  6)  achievement  of  delegated  status  from  the  PSRO 
for  a  group  of  hospitals  where  individually  that  might  not  be  possible.  None  of 
these  six  points  would  happen,  in  our  opinion,  if  the  review  were  based  in  the  local 
medical  society  (which  could  be  nonexistent  in  rural  areas).  It  also  would  seem 
unnecessary  to  obtain  the  approval  of  the  Secretary  for  such  an  arrangement, 
which  it  now  appears  would  be  required. 

Agenda  item  "Determination  of  the  8H%  Nursing  Differential  for  Medicare 
Patients"  is  a  highly  controversial  issue.  We  have  contracted  other  Committee 
members  and  our  own  congressional  delegation  from  Colorado  to  bring  our  dilemma 
to  their  attention.  Recent  studies  in  six  states  have  indicated  that  the  aged  re- 
quired up  to  20  percent  more  nursing  care  than  the  non-aged  patient.  If  the 
8%%  nursing  differential  is  to  be  eliminated,  hospitals  will  transfer  the  cost 
of  this  care  of  the  Medicare  over  age  65  patient  to  other  non-Medicare  patients 
in  the  hospital.  The  Department  of  HEW  presently  maintains  that  there  is  a 
great  number  of  Medicare  patients  who  are  under  age  65,  therefore  reducing  the 
critical  care  cost  element.  It  is  our  contention  that  the  number  of  people  who  are 
under  65  and  insured  by  the  Medicare  Program  is  insignificant  and  further  that 
they  are  not  considered  in  the  8^%  differential.  Therefore,  this  argument  to 
eliminate  the  8H%  nursing  differential  is  not  valid.  The  Department  of  HEW 
also  maintains  that  because  of  the  intensive  care  and  coronary  care  units  existing 
in  hospitals,  any  critical  care  patient  under  Medicare  will  be  cared  for  in  those 
situations.  This  explanation  is  not  valid  either.  The  SlA%  nursing  differential  is 
utilized  only  in  the  routine  care  of  the  aged.  If  this  elimination  of  the  8)i%  is 
permitted,  hospitals  will  suffer  a  severe  financial  loss  or  will  be  forced  to  shift  the 
burden  of  that  cost  to  non-Medicare  patients.  In  our  opinion,  the  elimination  of 
the  differential  violates  the  Medicare  Law  which  requires  full  reimbursement  for 
reasonable  cost.  We  urge  you  to  continue  the  8)2%  nursing  salary  differential  for 
Medicare  patients. 

Agenda  item  "Limits  on  Hospital  In-patient  General  Routine  Service  Costs", 
Section  223  of  P.L.  92-603,  is  our  third  item  of  concern.  In  the  past,  this  has  been 
computed  at  the  90th  percentile  limit  plus  10%  of  the  median  and  is  proposed  to 
be  reduced  to  the  80th  percentile  plus  10%  of  the  median.  This  requires  that  a 
hospital  having  routine,  in-patient  costs  which  exceed  the  cost  limitation  ceiling 
will  be  asked  to  provide  further  justification.  We  do  not  oppose  the  review  of  a 
hospital  falling  out  of  the  existing  norm ;  however,  we  are  concerned  about  the 
method  by  which  the  review  will  be  made.  A  review  should  have  strict  guidelines  to 
insure  that  hospitals  are  given  every  consideration  in  respect  to  factors  which  may 
contribute  to  the  cause  for  review.  We  would  urge  the  continuation  of  the  present 
Section  223  of  P.L.  92-603  unless  guidelines  for  review  are  published  and  are 
sufficient  to  provide  a  hospital  the  opportunity  to  justify  the  reasons  for  moving 
outside  of  the  norm. 

We  trust  the  Subcommittee  will  give  their  serious  consideration  to  these  views 
and  concerns. 

Sincerely, 

Arvid  B.  Brekke, 

President. 


54-S04  O — 75  25 
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Corona  Community  Hospital, 

Corona,  Calif.,  May  27,  1975. 

Hon.  Dan  Rostenkowski, 
Chairman,  Subcommittee  on  Health, 
House  Ways  and  Means  Committee, 
Washington,  D.C. 

Dear  Sir:  This  letter  is  written  to  protest  the  proposal  published  in  the  "Fed- 
eral Register"  revising  the  Schedule  of  Limits  on  Hospital  Inpatient  General 
Routine  Service  Costs  in  the  Medicare  Program. 

Our  protest  is  based  on  two  distinct  points : 

1.  It  is  completely  discriminatory  in  that  the  1975-76  rates  for  neighboring 
Los  Angeles  County — where  we  obtain  the  majority  of  our  supplies  and  with 
whom  we  compete  in  salary  scales — remain  pretty  much  the  same  or  are  actually 
increased  $134  to  $170,  while  our  area  rates  decrease  anywhere  from  15  to  20% 
($114  to  $86,  $134  to  $87).  Our  salary  costs  have  increased  a  minimum  of  15% 
and  one  item  alone  under  non-salary  costs  has  increased  100%,  i.e.  malpractice 
insurance. 

2.  Because  our  fiscal  year  costs  equal  or  exceed  those  of  the  1975-76  proposed 
limits,  the  Administration  will  be  in  the  position  of  knowingly  and  deliberately 
under-reimbursing  us.  Of  necessitj-  we  will  be  forced  to  re-coup  such  losses  from 
other  third  party  programs  as  well  as  from  all  other  patients.  This  is  completely 
contrary  to  Section  2102.1,  "The  objective  is  that  under  the  methods  of  determin- 
ing costs,  the  costs  with  respect  to  individuals  covered  by  the  program  will  not  be 
borne  by  others  not  so  covered." 

Thank  you  for  your  consideration  of  this  problem. 
Very  truly  yours. 

Stanley  M.  Grube, 

Administrator. 


U.S.  Senate, 
Washington,  D.C.  June  9,  1975. 

Hon.  Dan  Rostenkowski, 

House  Ways  and  Means  Subcommittee  on  Health, 
Washington,  D.C. 

Dear  Mr.  Chairman:  Recently  Sister  Mary  Lawrence  Hallagan,  an  adminis- 
trator of  Mercy  Hospital  in  Cedar  Rapids,  Iowa,  whom  I  have  known  and 
respected  for  a  number  of  years,  communicated  her  concern  regarding  federal 
regulations  related  to  the  Medicare  program  which  affect  various  aspects  of 
hospital  administration  policies.  She  advised  me  that  your  Subcommittee  will  be 
holding  a  public  hearing  on  June  12,  1975,  on  issues  related  to  her  concerns. 

Enclosed  is  a  statement  and  related  documents  submitted  by  Sister  Mary 
Lawrence  on  behalf  of  the  Mercy  Hospital  Board  of  Trustees  of  Cedar  Rapids. 
I  would  greatly  appreciate  it  if  you  would  bring  Sister  Mary  Lawrence's  comments 
to  the  attention  of  the  Subcommittee  and  have  the  statement  included  in  the 
official  record  of  the  hearings.  I  hope  the  Subcommittee  will  give  every  appropriate 
consideration  to  this  statement  as  it  formulates  recommendations  or  reports 
legislation  in  this  area. 

Warmest  personal  regards. 
Sincerely, 

John  C.  Culver. 

Enclosure. 

Mercy  Hospital, 
Board  of  Trustees, 
Cedar  Rapids,  Iowa,  June  4,  1975. 

Hon.  John  C.  Culver, 
U.S.  Senator  from  Iowa, 
Washington,  D.C.  20510 

Dear  Senator  Culver:  We  are  enclosing  with  this  letter  statements  of  concern 
as  expressed  by  the  Board  of  Trustees  as  they  relate  to  the  vital  issues  to  be  dis- 
cussed at  the  June  12  hearing  of  the  Sub-Committee  on  Health  of  the  Ways  and 
Means  Committee. 

We  are  seeking  your  support  and  assistance  in  bringing  these  concerns  to  the 
Committee. 

Sincerely, 

Sister  Mary  Lawrence  Hallagan,  R.S.M., 

Chief  Executive  Officer, 
Ex-Officio  Member,  Board  of  Trustees. 
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Statement  of  Mercy  Hospital  Board  of  Trustees,  Sister  Mary  Lawrence 
Hallagan  R.S.M.,  Chief  Executive  Officer,  Ex-Officio  Member 

The  Board  of  Trustees  of  Mercy  Hospital,  Cedar  Rapids,  Iowa,  ask  that  the 
following  statements  be  presented  and  included  in  the  record  of  the  Sub-Commit- 
tee on  Health  of  the  Ways  and  Means  Committee,  the  Committee  hearing  to  be 
held  on  Thursday,  June  12,  1975. 

1.  The  Utilization  Review  Regulations  as  published  in  the  Federal  Register  of  Novem- 

ber 29,  1974,  and  April  1,  1975 

These  Regulations  are  purported  to  increase  the  efficiency  and  quality  of  patient 
care,  thus  reducing  health  care  costs;  however,  in  actuality  what  happens  in 
meeting  the  demands  of  various  regulatory  agencies  at  the  federal,  state,  and  local 
level  is  that  personnel  are  added,  administratively  and  in  departments  such  as 
insurance,  admissions,  utilization  review  offices,  all  of  which  add  to  operational 
costs  but  in  no  way  improves  patient  care.  In  providing  the  personnel  to  imple- 
ment "quality"  care,  hospitals  are  forced  to  use  doctors  and  professional  nurses 
to  see  that  hospital  admissions  are  "justifiable"  (and  that  this  is  accomplished 
within  a  48-hour  period!);  that  hospital  beds  are  not  utilized  unnecessarily;  that 
patients  are  sent  home  within  a  specified  period  of  time  or  are  transferred  to  a 
"different  level  of  care";  and  that  physicians  are  doing  their  "paper"  work  prop- 
erly so  that  the  medical  records  will  indicate  "quality"  care.  All  these  regulations 
have  been  made  by  those  whose  knowledge  of  medicine  and  patient  care  has  been 
acquired  for  the  most  part  from  cost  accounting  systems. 

The  young,  the  not  too  young,  the  elderly — all  people — when  they  are  ill  need 
the  concern  and  knowledge  of  a  physician  and  the  hands  of  a  professional  nurse 
giving  care  rather  than  fulfilling  the  job  of  a  Utilization  Review  Chief  and  a  nurse 
coordinator,  whose  "job  descriptions"  have  been  handed  down  by  regulatory 
agencies  whose  focus  is  on  the  "cost"  factor  with  no  correlation  to  the  "care" 
factor. 

If  health  costs  are  high — and  no  one  can  doubt  this  fact — perhaps  there  needs 
to  be  a  hard  look  at  the  thousands  of  people  on  the  payrolls,  at  the  federal,  state, 
and  local  levels  who  administer,  survey,  and  audit  these  regulatory  programs  to 
assure  that  no  one  cheats.  Instead,  let  the  people  prepared  to  give  health  care  give 
it,  rather  than  require  that  their  talents  be  wasted  in  attending  to  paperwork  which 
provides  neither  quality  care  nor  efficiency  in  costs. 

2.  Termination  of  the  in-patient  routine  nursing  salary  cost  differential  as  a  reim- 

bursable cost  of  a  provider  (Federal  Register  dated  April  3,  1975) 
Three  reasons  have  been  advanced  by  HEW  in  support  of  the  discontinuance 
of  the  routine  nursing  salary  cost  differential  for  Medicare  beneficiaries.  The 
first  reason  is  that  the  Medicare  coverage  has  been  extended  to  beneficiaries  be- 
low-65.  Providers  are  presently  required  to  separate  below-65  routine  Medicare 
patient  days  from  total  routine  Medicare  patient  days.  Providers  are  only  paid 
the  routine  nursing  salary  cost  differential  on  aged  Medicare  patient  days.  Be- 
cause the  mechanism  for  paying  the  differential  only  on  aged  patient  days  is 
already  in  operation,  there  seems  to  be  little  point  in  using  the  expansion  of 
Medicare  coverage  as  a  reason  to  stop  payment  of  the  differential. 

The  second  and  third  reasons  advanced  in  support  of  the  discontinuance  of  the 
differential  are  that  there  are  now  many  more  special  care  areas  with  high  Medi- 
care participation  set  up  in  hospitals  and  that  these  areas  are  treated  as  separate 
cost  centers  by  Medicare.  Even  if  this  was  a  valid  argument  for  discontinuance  of 
the  differential  for  hospital  providers,  the  argument  is  inapplicable  to  skilled 
nursing  facilities  which  by  definition  could  not  have  special  care  areas  of  the  type 
contemplated  by  the  law.  As  for  hospital  providers,  the  differential  is  not  paid  for 
special  care  areas  and  the  study  upon  which  the  differential  was  originally  based  is 
just  as  applicable  to  routine  nursing  care  areas  now  as  when  it  was  originally 
implemented. 

The  only  "valid"  reason  mentioned  by  HEW  for  discontinuance  of  the  dif- 
ferential is  that  the  discontinuance  will  save  the  Medicare  program  money.  But 
it  will  save  this  money  ONLY  through  the  injustice  of  making  non-Medicare 
patients  pay  for  the  care  rendered  to  Medicare  patients.  In  addition  to  this,  pur- 
portedly the  governmentally  sponsored  programs  are  alleged  to  provide  the 
ultimate  in  quality  and  effective  health  care.  However,  if  capricious  regulations 
such  as  the  above  are  permitted  to  be  effected,  then  health  care  facilities  such  as 
Mercy  Hospital  will  soon  find  it  impossible  to  give  minimal  care,  to  say  nothing  of 
quality  care,  because  of  the  ever-increasing  operating  deficits  being  experienced 
by  the  nation's  hospitals. 
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3.  Revision  in  schedule  of  limits  on  hospitals  inpatient  general  routine  service  costs — 
reduction  from  90th  to  80th  percentile  (Federal  Register  dated  April  17,  1975) 

The  limits  on  hospital  inpatient  general  routine  service  costs  have  the  admirable 
goal  of  encouraging  hospital  efficiency.  But  these  limits,  as  presently  conceived, 
will  work  an  intolerable  hardship  on  non-Medicare  patients  and  will  actually 
encourage  inefficiency  in  hospital  construction  patterns. 

At  this  point  in  time,  the  correlation  between  high  cost  and  provider  inefficiency 
is  merely  an  unproven  assertion  by  HEW.  We  would  propose  that  the  correla- 
tion between  new  construction  and  high  cost  is  probably  much  higher.  If  we  are 
correct  in  our  assumption,  the  limitation  on  costs  would  force  hospitals  to  recon- 
struct their  facilities  in  small  inefficient  bites  so  as  not  to  push  their  costs  over  the 
limitation.  Or  hospitals  would  be  forced  to  pass  the  costs  of  major  construction 
projects  on  to  non-Medicare  patients.  Neither  piecemeal  rebuilding  or  the  pass- 
through  of  the  costs  of  Medicare  patients  to  other  patients  is  an  accceptable 
alternative. 

The  philosophy  behind  this  limitation  is  not  only  unwisely  conceived,  but  it  is 
capriciously  administered.  Having  a  new  cost  limitation  set,  together  with  new 
groupings  bouncing  down  from  Olympus  every  year,  is  hardly  conducive  to  the 
kind  of  health  care  delivery  planning  that  has  been  set  as  a  national  priority. 


Ellington  Memorial  Clinic, 

Atlanta,  Tex.,  June  13,  1975. 

Re  oversight  hearings  on  medicare  regulations. 
Mr.  John  Martin, 

Committee   on    Ways   and   Means,    Long  worth   House  Building, 
Washington,  D.C. 

Dear  Mr.  Martin:  As  a  matter  of  interest  to  your  Committee  might  be  the 
fact  that  the  Atlanta  Memorial  Hospital  which  is  only  a  65  bed  intsitution  had 
during  the  month  of  April  114  Medicare-Medicaid  patients.  These  patients 
were  utilized  under  the  current  regulations  which,  although  they  have  not  become 
effective,  have  been  put  into  effect  at  this  particular  institution.  In  review  of 
these  cases  it  has  been  found  that  it  is  going  to  cost  this  hospital  approximately 
$3,000  a  year  to  do  the  necessary  paper  work  to  carry  out  these  government 
regulations.  If  this  study  continues  to  go  as  it  did  during  this  particular  month 
when  no  particular  effort  was  being  made  to  do  anything  than  to  practice  good 
medicine,  it  will  be  found  that  it  will  not  save  one  dime  in  hospitalization  cost. 
The  effect  of  this  review  did  not  reduce  even  one  day  the  hospitalization  of  these 
particular  patients.  I  would  agree  that  there  are  a  few  problem  areas  but  these 
can  be  picked  up  by  intermediaries  without  subjecting  the  entire  nation's  health 
care  to  these  unnecessary  regulations.  This  is  like  using  a  sledge  hammer  to  kill 
a  gnat. 

Determination  of  inpatient  routine  nursing  salary  cost  differential  is  another 
example  of  federal  bureaucracy  making  promises  that  it  cannot  seem  to  keep. 
Anybody  who  has  been  around  a  hospital  knows  that  it  takes  much  more  time  to 
take  care  of  the  elderly  patients  than  to  take  care  of  the  socalled  non-Medicare 
age  group.  Much  more  nursing  time  is  spent  caring  for  these  patients  and  it  is 
nothing  but  right  that  the  cost  differential  be  shared  by  the  person  who  is  re- 
ceiving the  benefit.  In  this  instance  the  Medicare  patient's  cost  is  being  paid  by 
the  federal  government.  The  cost  will  continue  whether  it  is  paid  by  the  Medicare 
program  or  by  the  private  sector.  I  think  it  is  unfair  to  expect  the  private  sector 
to  do  more  in  the  support  that  they  are  already  doing  because  this  particular 
area  is  already  burdened  with  a  higher  cost  than  would  be  necessary  if  it  were 
not  for  the  voluminous  Medicare  regulations. 

I  think  the  regulation  concerning  determining  reasonable  charges  by  using  an 
economic  index  to  be  selected  by  the  Secretary  of  HEW  is  another  instance  of 
rank  descrimination  to  the  medical  profession.  Sofar  as  I  know,  the  medical 
profession  has  not  even  been  able  to  determine  yet  which  economic  index  the 
Secretary  of  HEW  might  elect  to  use. 

The  revision  in  the  limit  on  hospital  service  cost  which  reduces  the  reasonable 
cost  limit  from  the  90th  to  the  80th  percentile  does  nothing  but  guarantee  that 
everybody  have  the  same  amount  of  nothing.  The  poorer  the  service,  the  lower 
the  cost,  so  I  suppose  the  idea  is  to  give  very  poor  service  at  very  little  cost  so 
that  someone  in  the  bureaucracy  can  say  "look  how  we  have  reduced  the  cost." 
Care  costs  money.  As  an  afterthought,  if  Secretary  Kissinger  would  review  the 
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record  of  the  promises  made  and  then  broken  by  the  Department  of  HEW  to 
the  Health  Care  Field  in  America,  he  would  understand  why  some  of  the  foreigh 
nations  might  not  trust  what  he  tells  them. 
Sincerely  yours, 

T.  K.  Nichols,  M.D. 


Statement  of  William  R.  Martin,  Executive  Director  of  the  Estaugh 
(a  Non-Profit  Quaker  Sponsored  Corporation)  Which  Operates  Medford 
Leas,  a  Life-Care  Retirement  Community 

I  am  William  R.  Martin,  Executive  Director  for  the  Estaugh  Corporation,  a 
non-profit  charitable  corporation  conducted  by  the  Religious  Society  of  Friends. 
We  operate  the  Medford  Leas  Retirement  Community  which  includes  a  residential 
section,  a  skilled  nursing  facility  together  with  a  comprehensive  outpatient  depart- 
ment and  currently  have  under  construction  198  additional  beds.  I  wish  to  limit 
my  discussion  here  to  the  subject  of  the  new  Utilization  Review  regulations  which 
become  mandatory  as  of  July  1,  1975,  as  they  effect  skilled  nursing  facilities. 
In  order  to  make  the  points  which  I  wish  to  make,  I  must  relate  this  to  the  way  it 
effects  our  own  operation  and  give  you  a  bit  of  background  on  our  own  facility. 

At  the  present  time  Medford  Leas  operates  a  44  bed  skilled  nursing  facility 
together  with  a  comprehensive  outpatient  department  including  general  medicine, 
ophthalmology,  dentistry,  physical  therapy,  its  own  laboratory,  pharmacy,  and 
audiology.  In  this  respect  it  is  quite  unique  in  that  within  New  Jersey  there 
is  only  one  additional  facility  which  is  comparable.  Throughout  the  United  States, 
there  are  very  few  nursing  homes  which  operate  outpatient  departments  such  as 
we  do.  Obviously,  the  purpose  of  the  department  principally  is  to  serve  our  total 
residential  population  who  do  not  need  medical  facilities  and  services  on  an 
inpatient  basis.  Senator  Percy  has  recently  referred  to  this  type  of  a  complex  as 
a  campus  concept  which,  in  deed,  it  is. 

Unlike  most  nursing  facilities,  Medford  Leas  has  a  very  well  organized  medical 
staff,  not  unlike  that  of  a  hospital.  The  vast  majority  of  its  physicians  are  "pro- 
vider-based physicians,"  also  not  unlike  many  hospitals. 

The  regulations  promulgated  by  the  Secretary  of  HEW  originally  prohibited 
"professional  personnel  employed  by  an  institution  from  serving  on  a  Utilization 
Review -Committee."  I  suppose  the  intent  of  this  regulation  was  worthy  of  con- 
sideration in  that  it  attempted  to  assure  that  there  would  be  no  conflict  of  interest 
in  utilization  review  of  the  services  provided  by  the  facility.  Such  an  uproar 
was  created  over  this  proposed  regulation  that  the  Congress,  and  I  believe  in  its 
very  good  judgment,  passed  public  law  93-233  which  eliminated  the  prohibition 
in  the  regulations  against  professional  personnel  employed  by  a  hospital  from 
serving  on  a  utilization  review  committee.  However,  that  law  omitted  nursing 
homes  and  the  department  of  Health,  Education  and  Welfare  saw  fit  to  leave  the 
prohibition  in  for  skilled  nursing  facilities. 

I  have  attached  hereto  a  copy  of  a  report  from  the  Commerce  Clearing  House, 
Medicare/Medicaid  Guide  which  speaks  to  this  point. 

Heretofore,  our  Utilization  Review  Committee  had  been  organized  nearly 
identical  to  that  of  the  utilization  review  committees  of  many  hospitals  and  I 
believe  that  if  it  had  not  been  for  this  new  prohibition,  we  would  have  had  to  make 
no  changes  in  our  utilization  review  committee  organization  and  certainly  none  of 
any  substance  of  nature. 

Not  less  frequently  than  once  a  month,  our  entire  medical  staff  heretofore 
conducted  a  medical  staff  committee  in  which  they  reviewed  not  only  require- 
ments for  Medicare  but  the  overall  utilization  and  rendering  of  services  to  all 
patients.  All  staff  physicians  participated  in  these  discussions  which  usually 
consumed  about  three  hours  per  month.  Heretofore  the  patient  care  policy  and 
utilization  review  committee  were  one  and  the  same  with  attending  physicians  to 
a  specific  patient  abstaining  on  any  determination  pertaining  to  his  own  patient. 
I  sincerely  believe  that  this  worked  extremely  effectively  for  all  of  the  doctors 
were  involved  in  gerontology  and  all  of  them  were  very  aware  of  the  needs  of  the 
patients. 

Now,  with  the  new  regulations  which  we  have  already  complied  with,  we  had 
to  separate  the  patient  care  policy  from  the  Utilization  Review  Committee. 
This  means  that  there  is  no  less  work  for  our  staff  physicians  to  do  under  the 
regular  committee.  They  still  must  review  cases  for  their  own  satisfaction. 
However,  insofar  as  utilization  review  is  concerned,  this  facility  had  to  go  out 
and  hire  additional  physicians  to  meet  twice  monthly  merely  to  perform  the 
function  of  utilization  review.  In  this  case,  because  of  the  tremendous  cost  in- 
volved, we  hired  the  minimum  number  of  physicians. 
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To  say  that  the  federal  government  is  receiving  the  benefit  of  a  more  impartial 
Utilization  Review  is  a  farce.  Inasmuch  as  we  had  a  well  organized  medical  staff 
encompassing  most  of  the  compatible  physicians  in  the  area  heretofore,  I  had  to 
contract  with  a  physician  not  in  practice  but  who  is  employed  by  a  corporation  on 
which  I  serve  as  a  member  of  the  Board  of  Directors.  This  physician,  of  course, 
meets  the  technical  requirement  of  having  no  financial  interest  or  not  being 
professionally  related  to  my  facility.  I  asked  this  physician  to  find  me  an  additional 
physician.  In  this  case,  we  found  a  pediatrician  with  little  or  now  knowledge  of 
gerontology  so  that  we  could  legally  comply  with  an  absurd  regulation. 

Now,  we  meet  twice  monthly  paying  each  physician  $35  an  hoUr.  I  must  confess 
that  much  of  the  time  is  now  spent  educating  the  physicians,  particularly  the 
pediatrician,  who  have  little  knowledge  and  experience  in  the  field  of  gerontology. 
Each  meeting  runs  at  least  an  hour  and  costing  us  and  ultimately  the  govern- 
ment as  a  complete  reimbursable  cost,  at  least  $100.  Consequently,  we  have 
increased  our  costs  some  $2400  per  year  with  an  average  Medicare  patient  load 
of  approximately  1500  days.  Thus,  the  cost  of  care  to  the  government  by  this 
regulation  has  resulted  in  a  $1.33  per  day  increase. 

I  submit  to  you  as  a  professional  administrator  and  as  a  taxpayer  that  while 
perhaps  worthy  in  its  objective,  the  regulation  is  absurd. 

I  submit  that  there  should  be  no  distinction  between  skilled  nursing  facilities 
and  hospital  utilization  review  committees,  particularly  when  they  have  organized 
medical  staffs. 

If  there  is  anyone  that  is  attempting  to  defraud  the  public,  such  a  regulation 
will  not  prevent  that.  In  discussing  this  with  our  own  professional  representatives 
at  our  intermediary,  we  were  first  advised  to  ignore  it  because  it  made  absolutely 
no  sense  in  our  situation.  However,  those  professional  representatives  were  later 
overruled  by  the  New  York  Regional  Office  because  the  regulations  said  ws  had  to 
comply  even  though  the  intermediaries  acknowledged  that  it  made  no  sense  and, 
in  fact,  was  nonsensical  in  this  situation. 

I  submit  to  you  that  while  we  are  perhaps  a  more  unique  situation  than  most 
nursing  homes,  the  utilization  review  will  be  no  better  by  this  regulation  than  it 
was  under  the  other  regulations  and  in  many  cases  costing  the  taxpayers  a  lot 
more  now. 

Accordingly,  I  respectfully  urge  the  Congress  to  consider  a  legislative  change 
eliminating  this  section  of  the  regulations  for  nursing  homes  as  they  did  for 
hospitals. 
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ties  in  that  State  for  title  XVJJJ  beneficiaries 
in  all  instances.  When  a  waiver  of  title 
XVIII  review  procedures  is  granted  to  a 
State,  in  accordance  with  45  CFR  250.19(b), 
a  determination  will  be  made  in  each  case 
by  the  Secretary  as  to  the  applicability  of 
those  procedures  to  title.  XVI II  beneficiaries^ 
in  the  State.  Further,  the  Secretary  would 
publish  regulations,  initially  under  Notice  of 
Proposed  Rule  Making  with  appropriate 
opportunity  for  public  comment,  which  set 
forth  the  applicability  of  such  waivered 
procedures  '  to  title  XVIII  beneficiaries  in 
each  case  where  a  waiver  is  granted  to  a 
State,  In  the  process  of  rulemaking,  the 
Secretary  will  consider  the  desirability  of 
having  uniform  utilization  review  require- 
ments under  title  XVIII  and  title  XIX  in 
any  given  State. 

4.  Regulations  interfere  with  PSRO  for- 
mulation and  the  development  of  an  effective 
review  program.  The  evolution  of  the  Pro- 
fessional Standards  Review  Organization 
program  pursuant  to  title  XI,  Part  B  of  the 
Act;  added  by  section  249F  of  P.  L.  92-603, 
has'  been  carefully  considered  in  developing 
these  regulations.  In  developing  final  regu- 
lations to  use  the  authority  of  and  to  imple- 
ment section  237(c)  of  P.  L,  92-603,  care 
has  been  taken  to  assure  that  these  regula- 
tions are  supportive  of  the  implementation 
of  the  PSRO  program  and  consistent  with 
approaches  to  be  employed  for  PSRO  re- 
view of  hospital  and  skilled  nursing  facility 
care.  Accordingly,  these  amendments  pro- 
vide that  utilization  review  in  hospitals  shall 
employ  a  system  of  concurrent  review  and 
medical  care  evaluation  studies  compatible 
with  that  to  be  used  in  the  PSRO  program. 
.The  PSRO  law  provides  for  PSRO's  to  rely 
on  the  review  activities  of  hospital  utiliza- 
tion review  committees  which  the  PSRO 
determines  are  functioning  effectively.  Ef- 
fective operation  of  the  hospital  review  sys- 
tem required  under  these  regulations  should 
facilitate  the  development  and  establishrrrent--- 
of  PSRO's  and  enable  PSRO's  to^concen- 
trate  their  efforts  on  relatively  smaller 
areas  of  questionable  professional  activity. 

..r  5,.  Professional  personnel  employed  by  an 
institution  should  not  be  excluded  from  utili- 
zation review  committees.  The  prohibition 
against  professional  personnel  employed  by  a 
hospital  serving  on  the  hospital's  utilization 
review  committee  has  been  eliminated  as  a 
result  of  section  18(v)  of  P.  L.  93-233, 
which  amended  the  title  XIX  requirements 
in  section  1903(g)(1)(C)  pertaining  to  the 
composition  of  the  utilization  review  com- 
mittee that  are  being  incorporated  into  the 
title  XVIII  regulations  by  these  amend- 
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ments.  However,  |he  r^tru|flf|ftri<;  retain 
prohibition  against .   professional  personnel 
emUloved  bv"a  skilled"  nursing  tacinty  per- 
iT>rm'i'n'g'uU'ization  rev'iew''Tn'stJTl'ffa'"fflTWTT^ 

3'™'  'lu^r'Tnreu'natSf^^ 

~~  6.  Regulations  impose  too  great  a  burden 
on  physicians'  time  to  the  detriment  of  patient 
care.  The  regulations  have  been  revised  to 
clarify  that  nonphysician  personnel  qualified 
to  perform  medical  care  review  may  assist 
physician  members  of  the  committee  by 
doing  much  of  the  paperwork  and  perform- 
ing other  functions  such  as  screening,  using 
physician-developed  criteria.  Physician  par- 
ticipation in  the  utilization  review  process 
could  thereby  concentrate  on  matters  re- 
quiring professional  medical  judgment. 

[Admission  Review  for  SNF's] 

The  regulations  pertaining  to  skilled  nurs- 
ing facilities  do  not  adopt  the  procedures 
set  forth  in  the  proposed  regulations  pub- 
lished January  9,  1974,  for  the  review  of 
each  admission  by  the  utilization  review 
group  or  committee  before,  or  in  the  case 
of  an  individual  admitted  within  14  days  of 
discharge  from  a  hospital,  no  later  than 
one  day  after  admission.  Because  of  con- 
cerns voiced  over  the  burden  such  a  re- 
quirement would  impose  on  skilled  nursing 
facilities  which,  unlike  hospitals,  do  not  have 
organized  medical  staffs,  alternative  re- 
quirements for  review  of  admissions  are 
under  consideration.  In  view  of  the  nature 
of  such  alternatives,  it  will  be  necessary  to 
prepare  additional  regulations  for  republi- 
cation under  Notice  of  Proposed  Rule 
Making,  with  opportunity  for  interested  per- 
sons to  comment.  ''  ■■■  i 

The  attached  regulations,  however,  amend 
the  requirements  with  respect  to  review  of 
extended  stay  cases  in  skilled  nursing  fa- 
cilities to  provide  that,  with  certain  excep- 
tions, thelnitial  extended  stay  review  occurs 
at  a  point  no  later  than  30  days  after  admis- 
sion. Under  the  proposed  regulations,  such 
reviews  would  have  been  required,  generally, 
not  later  than  21  days  after  admission,  but 
the  period  was  changed  in  order  to  be 
more  in  line  with  existing  patterns  of  care 
in  skilled  nursing  facilities. 

The  amendments  as  announced  under  the 
Notice  of.  Proposed  Rule  Making  (39  F.  R. 
1447)  are  therefore  adopted,  with  the  noted 
changes.  In  addition,  some  parts  of  the 
regulations  have  been  redrafted  for  clari- 
fication purposes,  in  line  with  the  comments 
received. * 

11  27,198 
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Galveston  County  Medical  Society, 

Galveston,  Tex.,  June  2,  1975. 

Mr.  John  Martin, 
Committee  on  Ways  and  Means, 
Long  worth  House  Building, 
Washington,  D.C. 

Dear  Gentlemen:  Following  comments  are  directed  to  the  Ways  and  Means 
Committee  with  respect  to  the  "Oversight  Hearings"  scheduled  to  be  held  on 
June  12th  by  the  Health  subcommittee. 

1.  Utilization  Review  Regulations,  scheduled  for  implementation  on  July  1st 
have  been  studied  by  appropriate  committees  of  hospitals  in  our  County  and 
efforts  to  comply  with  these  regulations  have  pointed  up  the  uselessness  of  this 
approach,  and  the  burden  placed  upon  the  medical  staff  to  comply  will  result  in 
decreased  efficiencies  and  ultimately  hinder  carrying  out  the  mission  of  the 
hospital  which  is  the  rendering  of  the  highest  quality  medical  care  possible. 

2.  This  is  to  strongly  object  to  the  criteria  for  determining  reasonable  charges 
for  physicians  using  an  economic  index  selected  by  the  secretary,  HEW. 

Pall  J.  Cunningham.  M.D.. 

President. 


San  Augustine,  Tex..  June  2,  1975. 

Mr.  John  Martin, 

Committee  of  Ways  and  Means, 

Longworth  House  Building,  Washington,  D.C. 

Dear  Mr.  Martin:  It  is  my  understanding  that  on  June  12,  the  Health 
Committee  of  the  House  Ways  and  Means  Committee  will  hold  over-sight  hearings 
on  some  of  the  Medicare  regulations.  I  would  certainly  like  to  express  to  you  my 
opposition  to  the  PSRO  concept  in  general  and  in  particular  the  utilization  review 
regulations  schedule  to  go  into  effect  on  July  1 :  second,  criterion  for  determining 
reasonable  charges  for  physicians  by  using  economic  index  selected  by  HEW 
secretaries,  as  many  of  those  in  Washington,  D.C.  and  bureaucratic  offices  in 
general  are  beginning  to  see  the  whole  Medicare  concept  has  been  one  gross 
expensive  burden  on  the  working  American  public  that  has  caused  the  cost  of 
medical  care  to  escalate  considerably  since  its  conception.  I  think  Congress  and 
those  bureaucracies  associated  with  Medicare  need  to  fully  realize  and  understand 
that  a  large  part  of  the  Medicare  and  medical  cost  dollar  is  now  going  to  those  in 
positions  of  administration,  regulation,  overseeing,  etc.  This  is  an  area  that  has 
been  traditionally  between  the  doctor  and  patient.  It  is  this  big-brother  attitude 
by  government  or  care  from  cradle-to-grave  that  ha-  caused  many  of  the  problems 
we  are  now  seeing  in  the  practice  of  medicine  as  well  as  a  bankrupt  social  security 
system  that  is  trying  to  carry  the  burden  of  Medicare.  Why  not  let's  all  work 
together  and  go  back  to  the  concept  of  direct  payment  from  patient  to  doctor 
and  eliminate  the  unnecessary  expense  that  we  are  all  witnessing  and  having  an 
increased  harmony  between  doctor  and  patient  without  third  party  interference. 
Sincerelv, 

Curtis  R.  Haley,  M.D. 


Hardin  County  General  Hospital, 

Savannah,  Tenn.,  June  10,  1975. 

John  M.  Martin  Jr.. 

Chief  Counsel,  Committee  on  Ways  and  Means, 
Longworth  House  Office  Building,  Washington,  D.C. 

Dear  Mr.  Martin:  My  name  is  Phillip  Langst  m  and  I  am  the  Administrator 
of  the  Hardin  County  General  Hospital  located  m  Savannah,  Tennessee.  I  am 
enclosing  my  full  statement  of  opposition  to  the  termination  of  the  SV  c  nursing 
salary  differential. 

If  the  proposal  to  eliminate  the  differential  is  carried  out  our  hospital  will 
have  to  follow  one  of  the  following  avenues: 

A.  Reduce  our  staff  and  therefore  lower  the  quality  of  care  to  all  on*- 
patients. 

B.  Raise  our  rates  so  all  non-medicare  patients  will  make  up  this  difference. 

C.  Pass  this  cost  on  to  medicare  patients  in  the  form  of  non-medicare 
covered  services. 
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My  enclosed  letter  details  how  this  legislation  affects  just  one  small  rural 
hospital  and  points  out  why  the  nursing  salary  differential  should  continue  to  be 
figured  into  the  Medicare  reimbursable  cost  to  health  care  providers. 

Respectfully  submitted. 

Phillip  W.  Langston  . 

Statement   of   Phillip   W.    Langston,    Administrator,    Hardin  County 
General  Hospital,  Savannah,  Tenn. 

As  the  administrator  of  the  Hardin  County  General  Hospital  located  in  Savan- 
nah, Tennessee,  I  must  strongly  protest  the  proposed  elimination  of  the  8^% 
in-patient  routine  nursing  salary  cost  differential  as  published  in  the  Federal 
Register,  Volume  40,  Number  65,  April  3,  1975. 

Our  census  last  fiscal  year  averaged  55  patients  per  day  and  of  that  54%  of 
our  patient  days  were  medicare  days.  Based  on  last  years  figures  our  hospital 
will  lose  $.58  per  patient  day  or  approximately  $5000.00  per  year. 

In  1971  SSA  acknowledged  that  aged  medicare  patients  required  more  nursing 
care  than  the  routine  non-medicare  patient.  It  is  my  understanding  that  the 
differential  was  devised  to  help  cover  this  increased  level  of  care  these  patients 
require.  If  the  proposal  to  eliminate  the  differential  is  carried  out  we  will  have  to 
follow  one  of  the  following  avenues: 

A.  Reduce  our  staff  and  therefore  lower  the  quality  of  care  to  all  our 
patients. 

B.  Raise  our  rates  so  all  patients  are  forced  to  make  up  this  difference. 

C.  Pass  this  cost  on  to  medicare  patients  in  the  form  of  service  not  covered 
by  medicare. 

As  a  hospital  administrator,  I  cannot  with  a  clear  conscience  see  taking  any  of 
the  above  options  as  an  answer  to  recouping  this  loss. 

My  hospital  is  located  in  a  rural  area  and  we  are  the  only  hospital  in  a  growing 
community  of  19,000  population.  Because  of  these  factors  we  provide  medical 
care  to  more  than  our  share  of  elderly  patients.  It  is  difficult  enough  under  present 
medicare  reimbursement  policies  to  meet  costs  and  have  fiscal  resources  left  over 
to  update  plant  and  equipment,  inservice  personnel,  increase  patient  services 
and  give  minimal  salary  increases. 

In  closing,  I  urge  the  committee  to  reconsider  the  decision  to  eliminate  the 
8H%  nursing  differential.  I  do  not  see  any  way  this  can  contribute  to  better 
patient  care  which  should  be  the  main  objective  of  all  professionals  in  the  health 
care  field. 


Statement  of  the  Hospital  Council  of  Northern  California,  L.  G.  Wood- 
cock, Director,  Fiscal  Services 

Mr.  Chairman,  The  Hospital  Council  of  Northern  California  is  an  association 
of  150  acute  care  hospitals.  Our  membership  is  extremely  concerned  with  the 

revision  in  the  schedule  of  limits  on  hospital  inpatient  general  routine 
service  costs  reduction  from  90th  to  80th  percentile  (federal  register' 

MAY  30,  1975). 

Revisions  to  the  Social  Security  Act,  Section  .1861(v)(l),  contained  in  P.L. 
92-603,  Section  223,  relate  to  the  determination  of  "reasonable  cost"  and  specify 
that  such  cost  shall  be  the  cost  actually  incurred,  subject  to  the  exclusion  of  costs 
found  to  be  unnecessary  in  the  efficient  delivery  of  needed  health  services.  Sec- 
tion 405.460(a)  was  amended,  effective  July  1,  1974,  to  place  a  limit  on  the  per 
diem  reimbursement  for  inpatient  routine  service  costs  based  on  the  hospital's 
inclusion  or  exclusion  within  a  Standard  Metropolitan  Statistical  Area  as  defined 
by  the  Office  of  Management  and  Budget.  The  limit  was  set  at  the  90th  percentile 
plus  10  percent  of  the  median. 

The  1975  regulations  reduce  the  limit  to  the  80th  percentile,  plus  10  percent  of 
the  median,  subdivide  the  SMSAs  in  per  capita  income  groupings,  and  delete 
provision  for  consideration  of  the  effects  of  factors  such  as  educational  programs, 
patient  mix,  or  scope  of  services. 

The  Commissioner  states  that  these  changes  "improve  the  initial  system," 
and  "better  identify  hospitals  whose  costs  are  substantially  higher  than  those 
deemed  necessary  for  efficient  delivery  of  hospital  inpatient  general  routine 
services." 
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On  the  contrary  we  believe  that  the  revised  regulations  and  the  lower  per  diem 
limitation  will  simply  and  effectively  reduce  payment  to  hospitals  far  below  a 
level  which  could  by  any  rational  determination  be  considered  reasonable.  We 
would  also  like  to  note  that  amendments  to  Social  and  Rehabilitation  Service 
regulations  will  have  a  "domino  effect"  by  reducing  reimbursement  to  all  providers 
of  Medicaid  services  also. 

Appended  below  are  comments  by  member  hospitals  as  to  the  effect  this  regula- 
tion change  will  have  on  their  Medicare  reimbursement.  For  the  sake  of  brevity 
the  comments  are  excerpts  from  letters  received.  In  each  case  the  name  and  address 
of  the  hospital  has  been  appended. 

"The  proposal  of  the  Social  Security  Administration  to  revise  the  limitation  on 
inpatient  service  costs  under  the  provisions  of  Section  223  of  Public  Law  92-603  is 
unreasonable  and  will  be  of  serious  detriment  to  our  hospital  and  the  people  that 
we  service. 

"Redding  is  170  miles  from  Sacramento  and  the  cost  of  providing  specialized 
services  in  Redding  is  even  more  expensive  because  of  being  further  removed 
from  the  major  centers,  i.e.,  supplies,  services,  etc.  involve  additional  travel  time. 

"Based  on  our  proposed  budget  for  our  current  fiscal  year,  this  would  mea  an 
loss  in  cash  of  $80,000  dollars." 

MERCY  HOSPITAL,   REDDING,  CALIFORNIA 

We  strongly  urge  the  Social  Security  Administration  to  withdraw  its  proposal 
to  revise  the  limitations  on  Medicare  reimbursement  of  inpatient  service  costs. 

Whereas  it  is  anticipated  that  routine  service  costs  for  1975  will  be  approxi- 
mately $113.00  per  patient  day,  as  compared  to  a  proposed  limitation  of  $112.00 
per  patient  day,  we  will  be  immediately  effected.  As  a  result,  we  will  be  forced  to 
pass  the  burden  of  unreimbursed  costs  along  to  patients  in  order  to  survive. 

It  is  our  contention  that  the  SMSA  groupings  are  invalid  in  that  they  do  not 
recognize  the  difference  in  services  as  between  hospitals  of  like  bed  size.  Further- 
more, they  do  not  consider  the  differing  socioeconomic  makeup  of  the  patients 
served  in  a  particular  geographic  area  a  factor  which  determines  the  amount  of 
bad  debt  losses  incurred  and  the  amount  of  charity  care  provided.  With  respect 
to  charity  care,  I  might  add  that  the  proposed  changes  place  a  particularly  heavy 
burden  on  hospitals  such  as  ours,  which  are  required  under  the  Federal  Hill- 
Burton  regulations  to  provide  a  certain  amount  of  charity  care." 

HERRICK   MEMORIAL  HOSPITAL,  BERKELEY,  CALIF.  94704 

Our  estimated  per  diem  cost  for  general  nursing  care  units  for  our  fiscal  year 
ending  9/30/75  will  be  $96.26.  It  is  estimated  that  this  same  cost  for  the  fiscal 
year  ending  9/30/76  will  approximate  $106.00. 

The  scheduled  maximum  reimbursement  for  a  99  bed  hospital  in  California 
SMSA  Group  III  for  the  fiscal  year  ending  9/30/76  appears  to  be  $92.55 — or  a 
cost  difference  of  $13.45  per  patient  day.  Apply  this  figure  to  the  anticipated 
Medicare  patient  load  and  you  arrive  at  unrecovered  costs  of  $103,000.  Since  we 
are  talking  about  cost  that  has  to  be  recovered,  we  would  have  to  increase  our 
rates  to  our  tax-paying,  nonprogram  patients  by  a  minimum  of  $12.00  per  patient 
day. 

VALLEJO  GENERAL  HOSPITAL,  VALLEJO,  CALIF.  94590 

The  basis  of  the  proposed  regulations  is  that  certain  geographic  areas  within 
a  state  have  income  levels  and  related  economic  characteristics  which  are  signifi- 
cantly different  from  those  of  other  geographic  areas  in  the  same  state.  The  regula- 
tions, therefore,  establish  different  reimbursement  levels  for  the  geographical 
areas  using  the  SMSA  classification  system  to  provide  the  boundaries  of  those 
areas.  The  result  is  an  extremely  arbitrary  system  because  hospitals  located  in 
different  parts  of  a  given  SMSA  can  and  do  have  significant  variations  from  that 
SMSA  as  a  whole.  Hospitals  located  on  the  fringe  of  a  SMSA  may  have  their 
operating  costs  substantially,  or  even  totally,  affected  by  the  economic  factors 
of  the  adjoining  county  or  SMSA. 

Our  Hospital,  being  located  in  the  San  Francisco  Bay  Area,  appropriately 
illustrates  the  result  that  such  an  arbitrary  selection  of  dividing  lines  can  have: 
Under  the  revised  schedule  of  limits,  Stanford  is  in  "SMSA  Group  II"  since  we 
are  geographically  located  in  Santa  Clara  County  (San  Jose  SMSA).  The  new 
limit  for  this  group  and  our  bed  size  is  $96.00  per  day,  a  decrease  of  $30.48  from 
the  current  limit  of  $126.48.  This  will  result  in  a  minimum  decrease  in  reimburse- 
ment of  approximately  $1,495,000  at  current  cost  levels. 
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If  the  proposed  limitations  are  ultimately  implemented,  they  will  result  in  a 
substantial  shift  of  Medicare  costs  to  the  non-Medicare  patients  in  violation  of  the 
fundamental  principle  incorporated  into  the  Medicare  law,  i.e.,  no  part  of  the 
share  of  the  total  institutional  cost  attributable  to  services  furnished  Medicare 
patients  should  be  borne  by  other  patients. 

STANFORD  UNIVERSITY  MEDICAL  CENTER,  STANFORD,   CA.  94305 

Beyond  protect  there  is  little  that  our  hospitals  can  do  to  prevent  the  imple- 
menting of  these  regulations.  However,  in  a  real  world  of  ever-increasing  costs  and 
ever-increasing  reductions  in  the  reimbursement  of  these  costs,  it  is  not  difficult 
to  see  the  end  result.  True,  the  hospitals  could  refuse  to  accept  Medicare  patients 
except  on  an  emergency  basis.  Since  thirty  to  sixty  percent  of  the  patients  are 
Medicare  beneficaries,  this  would  lead  to  the  immediate  closing  of  most  hospitals. 
Or  the  hospitals  can  continue  to  accept  less  than  cost  reimbursement  on  an  ever- 
diminishing  scale  and  close  down  one-by-one. 

The  only  alternative  is  legislative  action  to  require  the  Social  Security  Adminis- 
tration to  adhere  to  the  purpose  of  the  Medicare  program  and  to  reimburse  hos- 
pitals (note  that  we  say  hospitals,  since  these  punative  regulations  are  directed 
at  no  other  segment  in  the  healthcare  field)  for  the  full  reasonable  cost  of  providing 
care  to  Medicare  beneficiaries. 


Huntington  Memorial  Hospital, 

Pasadena,  Calif.,  June  10,  1975. 

Mr.  John  M.  Martin,  Jr., 
Chief  Counsel,  Committee  on  Ways  and  Means, 
Longworth  House  Office  Building, 
Washington,  D.C. 

Dear  Sir:  I  am  President  and  Chief  Executive  Officer  of  the  Huntington 
Memorial  Hospital  in  Pasadena,  California,  a  565  bed  community  non-profit 
hospital  in  which  one-half  of  the  patients  are  of  65  years  of  age  or  older.  I  address 
you  as  the  executive  head  of  this  institution  and  in  doing  so  voice  the  view  of  our 
corporate  board  whose  address  is  100  Congress  Street,  Pasadena,  California 
91105. 

The  conditions  of  Medicare  Law  89-97,  gave  some  recognition,  in  the  8M>% 
allowance  on  reimbursement  of  cost,  for  the  additional  care,  particularly  nursing 
attention,  required  by  most  of  the  elderly  sick.  This  minimal  allowance  of  8)4% 
has  not  met  equitably  the  costs  which  we  have  determined  in  our  own  study  and 
also  through  industrial  engineering  examination  by  independent  consultants. 
By  detailed  examination  the  nursing  care  of  patients  65  and  older  is  demonstrated 
to  be  122%  of  the  standard  established  for  other  patients,  both  seriously  ill 
medically  and/or  in  acute  post  operative  recovery.  For  our  established  load  of 
52,000  Medicare  patient  days  the  deletion  of  the  8^2%  allowance  will  result  in 
reducing  our  annual  revenue  by  $120,000.  The  impact  of  this  leaves  us  the  re- 
course of  either  reducing  the  standard  of  patient  care  and/or  further  increasing 
cost  rates  to  other  patients.  Neither  of  these  alternatives  is  acceptable  as  an 
equitable  arrangement  nor  morally  just.  I  do  not  believe  that  those  responsible 
for  the  provision  of  financial  support  to  aged  beneficiaries  under  the  Social  Security 
program  would  wish  to  endorse  either  of  these  alternatives  cited. 

May  I  assure  you  that  the  stated  plan  for  further  study  and  testing  of  the 
nursing  differential  was  an  appropriate  stance  for  the  Secretary  of  Health,  Edu- 
cation, and  Welfare  to  take.  To  now  arbitrarily,  and  without  examination  of 
this  cost  factor  to  hospitals,  delete  the  allowance  summarily  is  unbelievably 
short-sighted. 

It  has  been  mentioned  that  Medicare  benefits  now  extend  to  patients  of  less 
than  65  years  of  age.  B}^  recent  analysis  we  find  that  less  than  4*4  %  of  our  patients 
come  under  this  coverage. 

While  our  own  hospital  has  not  been  handicapped  by  the  Medicare  Schedule 
of  Limits  on  Hospital  Inpatient  General  Costs,  this  too  results  in  unfair  re- 
imbursement to  some  hospitals  whose  community  service  load  characteristics 
are  not  recognized  in  such  arbitrary  payments.  I  join  my  colleagues  in  other 
hospitals  to  protest  the  proposed  new  revision  of  this  arrangement,  which  as 
announced  will  only  worsen  the  inequity. 

Legislative  consideration  of  these  serious  threats  to  hospitals  throughout  the 
nation  is  respectfully  asked  and  we  endorse  HR  7000,  submitted  by  Representative 
Hannaford. 

Sincerely, 

W.  Kevin  Hegarty. 
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Statement  of  the  Idaho  Hospital  Association,  John  D.  Hutchinson, 
Executive  Vice  President 

introduction 

The  following  statement  has  been  prepared  by  the  Idaho  Hospital  Association 
for  the  Subcommittee  on  Health  of  the  House  Committee  on  Ways  and  Means. 

This  statement  represents  the  views  of  the  membership  of  the  Association  as 
approved  by  resolution  of  the  Board  of  Trustees  of  the  Idaho  Hospital  Association. 
The  Association  represents  46  of  the  47  general  acute  and  rehabilitation  hospitals 
of  the  State,  in  addition  to  the  3  state  and  2  federal  hospitals. 

The  statement  deals  directly  with  the  hospitals  of  Idaho's  -opposition  to  the 
implementation  of  the  utilization  review  regulations  for  Titles  V,  XVIII  and  XIX, 
the  elimination  of  the  Routine  Nursing  Salary  Differential  and  the  reduction 

in  the  schedule  of  limits  on  hospital  inpatient  general  routine  service  costs  from 
the  90th  percentile  to  the  80th  percentile  plus  10%  of  the  median. 

UTILIZATION  REVIEW  REGULATIONS 

The  Idaho  Hospital  Association  maintains  that  the  utilization  review  require- 
ments which  must  be  fully  operational  by  July  1,  1975,  in  order  to  meet  the 
conditions  of  participation  for  Titles  V,  XVIII  and  XIX  are  unnecessary,  counter- 
productive and  will  increase  the  cost  of  providing  hospital  or  nursing  home 
services  rather  than  reduce  them.  This  will  especially  be  true  in  rural  states  such 
as  Idaho. 

The  "purpose"  of  these  regulations  is  theoretically  to  reduce  the  number  of 
admissions  which  are  not  medically  necessary  or  could  be  cared  for  on  a  different 
level,  as  well  as  assign  an  acceptable  length  of  stay.  The  effect  is  to  reduce  federal 
payments  or  reimbursements  to  hospitals  and  nursing  facilities  without  reducing 
the  admissions  or  lengths  of  stay  significantly.  The  average  length  of  stay  for  all 
patients  in  Idaho  is  5.38  days  compared  to  a  national  stay  of  7.82  days.  While 
the  percent  of  admissions  to  population  is  .3%  higher  than  the  national  average, 
the  beds  per  1,000  population  is  3.5  compared  to  4.3  nationally  and  the  occupancy 
rate  is  64.2%  compared  to  75.7%.  These  statistics  tend  to  show  that  Idaho  is  not 
admitting  patients  who  do  not  need  to  be  there  and  that  when  patients  are  ad- 
mitted, they  are  assigned  a  short  length  of  stay.  This  is  true  for  all  diagnostic 
and  operative  categories. 

Therefore,  while  Idaho  is  comparable  in  its  admissions  per  1,000  population, 
patients  tend  to  be  more  acutely  ill,  stay  for  a  shorter  length  of  stay  and  use 
fewer  beds.  In  addition,  the  cost  for  providing  care  is  minimal.  The  average  cost 
per  case  in  Idaho  is  $608.62  compared  to  $895.83  nationally  or  to  compare  case 
cost  per  capita  in  Idaho  it  is  $93.73  while  nationally  it  is  $135.27. 

The  result  of  such  regulations  then  is  to  require  hospitals  to  spend  additional 
sums  of  money  to  employ  specialized  people  to  perform  admission  certification 
duties,  provide  assistance  to  the  medical  staff  to  develop  procedures  and  methodol- 
ogies, and  establish  another  layer  of  paperwork.  All  of  this  costs  additional  sums 
of  money  of  which  the  hospital  only  receives  a  portion  back — that  percentage 
related  to  the  federal  program  percentage  of  patient  days  in  the  facility.  The  other 
commercially  insured  and  private  patients  must  make  up  the  difference.  The 
result  may  be  a  small  savings  in  reimbursements,  but  an  increased  cost  in  admin- 
istration. In  Idaho,  where  the  length  of  stay  is  low  and  usage  of  services  is  low, 
the  administrative  costs  will  far  outweigh  any  savings  associated  with  Title  V, 
XVIII  and  XIX  reimbursements. 

If  one  looks  at  the  ability  of  rural  hospitals  or  even  medium-sized  metropolitan 
hospitals  to  meet  these  regulations,  one  soon  discovers  that  it  is  extremely  im- 
practical if  not  almost  impossible.  Of  the  47  acute  care  or  rehabilitation  hospitals 
in  Idaho  only  2  are  larger  than  200  beds  (212  and  227),  33  are  under  50  beds,  3 
are  between  50  and  60  beds,  and  the  rest  are  over  100  beds.  The  average  bed  size 
is  59  compared  to  155  nationally.  This  means  that  these  hospitals  are  using  their 
personnel  to  the  fullest.  There  is  currently  a  shortage  of  licensed  nursing  personnel 
and  medical  records  personnel  in  many  of  these  areas.  In  order  for  a  hospital  to 
meet  the  requirements,  it  is  necessary  to  have  highly  qualified  nonphysician 
professionals  available  to  do  the  screening  and  assign  lengths  of  stay.  These  people 
must  also  be  able  to  relate  to  physicians  and  make  clinical  assessments  and  deter- 
minations. While  in  some  instances  these  duties  would  not  require  full-time 
attention,  the  general  experience  is  that  all  the  responsibilities  do  require  a  full- 
time  person  if  the  job  is  to  be  done  right.  To  take  this  type  of  individual  away 
from  patient  care  or  other  duties  creates  even  greater  pressure  on  the  small  hospital 
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to  provide  sufficient  personnel  for  patient  care.  This  is  also  another  salary  that 
must  be  met  for  which  only  a  portion  is  reimbursable. 

Physician  time  is  also  vital  to  the  success  of  such  a  program.  In  most  Idaho 
communities  physician  time  is  at  a  premium  and  in  many  instances  there  are  less 
than  five  physicians.  Even  if  the  hospital  pays  for  their  time,  there  still  may  not 
be  sufficient  time  available.  In  order  for  the  hospital  to  be  reimbursed  for  the 
federal  percentage  of  the  cost,  a  facility  must  require  admission  certification  on 
all  patients.  This  creates  even  more  administrative  and  clerical  costs — the  end 
result  being  increased  costs  to  patients  with  no  real  increase  in  patient  services  or 
quality. 

Suggestions  have  been  made  that  rural  hospitals  should  set  up  shared  operations 
to  conduct  this  review.  Idaho  is  attempting  to  do  this,  but  this  also  increases 
cost  because  of  travel,  communications,  etc.  Idaho  also  poses  many  obstacles  to 
this  process  because  of  geography,  climatic  conditions  in  the  winter  and  distance. 
One  must  also  mention  the  lack  of  sufficient  time  on  the  part  of  available  physicians 
to  conduct  utilization  review. 

Hospitals  unable  to  meet  these  requirements  can  request  a  waiver,  but  past 
experience  shows  that  the  waiver  route  is  difficult  and  must  be  proven  year  after 
year.  It  also  continues  to  be  listed  as  a  deficiency  on  the  Medicare/ Medicaid 
Survey. 

An  alternative  that  has  been  recommended  is  to  contract  with  an  outside  group 
of  physicians.  This,  however,  does  not  solve  the  problem  of  administrative/clerical 
expenses  as  well  as  physician  time  or  the  availability  of  qualified  non-physician 
orofessionals. 

Many  point  to  the  fact  the  Professional  Standard  Review  Organizations 
(PSRO)  will  soon  be  able  to  take  over  these  functions  and  the  hospitals  will  not 
have  to  worry  about  utilization  review,  except  to  comply  with  PSRO  directives. 
This  approach  does  not  solve  the  problems  listed  in  this  paper,  e.g.,  costs  of 
administering  such  a  program,  qualified  personnel  availability,  physician  time, 
etc.  It  is  still  the  contention  of  the  Idaho  Hospital  Association  that  a  PSRO  will 
not  significantly  affect  the  admission  rate  in  Idaho  or  the  length  of  stay — only 
expend  monies  that  could  better  be  used  elsewhere.  The  PSRO  regulations 
encourage  hospitals  to  take  on  the  responsibility  of  conducting  their  own  programs. 
In  rural  areas,  such  as  Idaho,  the  PSRO  will,  because  of  inability  to  do  so  on  the 
part  of  hospitals,  assume  the  control  of  admissions  to  hospitals  and  how  long  a 
physician  may  treat  a  patient  as  an  inpatient. 

Little  in  the  utilization  review  regulations  deals  with  quality  of  care.  It  is  the 
Association's  contention  that  this  is  because  the  regulations  are  designed  solely 
to  affect  the  hospital's  reimbursement  level  from  a  federal  accounting  view.  There 
is  a  short  reference  to  medical  care  evaluation  studies,  but  no  real  emphasis  on 
the  importance  medical  and  nursing  audits  can  play  in  improving  services  and  the 
quality  of  care.  These  may  also  be  items  which  will  not  affect  reimbursements 
directly.  They  do  affect  the  quality  of  care  though.  Medical  Care  Evaluation 
requires  each  medical  staff  or  society  to  look  at  themselves  as  a  group  and  indi- 
vidual professionals  within  that  group.  The  result  can  be  educational,  identification 
of  superior  methods,  redefinition  of  treatment  programs,  etc. 

ELIMINATION  OF  THE  8\i  PERCENT  NURSING  DIFFERENTIAL 

The  Idaho  Hospital  Association  also  wishes  to  strongly  protest  the  elimination 
of  the  8J4%  Nursing  Differential  as  being  unjustified  and  placing  an  unfair 
financial  burden  on  the  non-Medicare  patient. 

The  Association  has  been  able  to  project  the  financial  impact  of  this  clange 
from  available  data  and  find  that  Idaho  hospitals  stand  to  lose  from  $250,000  to 
$275,000  in  Medicare  reimbursement  elimination.  That  amounts  to  about  40-45^ 
per  patient  day,  but  since  this  has  to  be  absorbed  by  the  non-Medicare  patient, 
this  calls  for  an  additional  charge  to  the  non-Medicare  patient  of  about  65^  per 
day,  or  $3.50  per  stay. 

What  makes  this  elimination  so  absurd  is  the  fact  that  our  hospitals  report  that 
Medicare  patients  do  require  more  care  per  patient  day  than  non-Medicare 
patients.  St.  Joseph's,  for  example,  reports  that  a  time  study  they  conducted 
resulted  in  22%  more  nursing  time  being  required  by  Medicare  patients  than 
non-Medicare. 

The  non-Medicare  health  care  consumers  in  Idaho  do  not  want  to,  nor  can  they 
afford  to  subsidize  the  Medicare  Program.  Such  was  not  the  intent  of  Congress 
when  the  Medicare  law  was  originally  passed. 
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We  urge  the  prompt  repeal  of  the  recent  regulation  eliminating  the  Wi% 
Nursing  Differential,  so  that  equity  may  be  returned  to  the  Medicare  reimburse- 
ment process. 

THE  REDUCTION  OF  THE  LIMITS  ON  HOSPITAL  INPATIENT  ROUTINE  COST  FROM 
THE  90TH  TO  THE  80TH  PERCENTILE 

The  following  comments  concern  the  Idaho  Hospital  Association's  opposition 
to  the  Hospital  Inpatient  General  Routine  Service  Cost  Limitation  and  speci- 
fically to  the  proposed  change  in  the  Schedule  of  Limits  from  the  90th  percentile 
to  the  80th  percentile  plus  10%  of  the  median. 

Based  upon  an  estimated  projection  of  the  per  diem  of  hospitals  in  Idaho,  it 
appears  that  approximately  five  hospitals  will  be  in  violation  of  the  proposed 
limit  which  amounts  to  an  aggregate  reduction  in  Medicare  reimbursement  of 
approximately  $62,000.  However,  assuming  that  the  Social  Security  Adminis- 
tration has  more  accurately  projected  the  hospitals  that  will  be  in  violation,  the 
number  of  hospitals  is  fourteen  or  approximately  29%  of  the  hospitals  in  Idaho. 
This  would  result  in  a  substantially  higher  reduction  in  Medicare  reimbursement. 
The  effect  of  this  cut  in  Medicare  reimbursement  will  cause  extreme  hardship  in 
each  hospital  because  of  reductions  in  cash  flow,  which  is  already  at  a  critical 
level  for  most  hospitals,  as  well  as  requiring  changes  in  operations  which  could 
drastically  curtail  the  quality  of  health  care  within  the  affected  communities. 

As  Medicare  continues  to  arbitrarily  reduce  its  payments  to  hospitals  on  behalf 
of  Medicare  beneficiaries,  it  is  causing  the  hospitals  to  increase  their  rates  to  the 
non-Medicare  population.  Obviously,  this  is  not  in  the  best  interest  -of  health 
care  or  the  economy  as  a  whole. 

If  the  intent  of  these  regulations  is  to  penalize  the  inefficient  and  luxury  hos- 
pitals, then  SSA  has  not  succeeded  in  its  efforts.  In  Idaho  each  hospital  prepares 
a  budget  that  will  allow  for  a  net  margin  to  cover  only  depreciation  and  replace- 
ment of  assets  and  an  attempt  is  made  to  operate  within  the  budget  in  accordance 
with  prudent  management  practices.  In  addition,  we  do  not  have  any  hospitals 
in  Idaho  that  render  "luxury"  services,  only  good  quality  health  care.  Histori- 
cally, Idaho  hospitals  have  been  below  the  national  and  regional  average  in  cost 
per  patient  day.  Based  on  a  recent  comparison,  Idaho  hospitals  cost  per  day  was 
28%  below  the  national  average. 

Idaho  is  a  rural  state  and  of  the  total  47  hospitals  36  are  under  100  beds  and 
are  located  in  the  isolated  areas  with  small  population  centers.  In  almost  all  cases 
these  hospitals  do  not  have  available  the  local  sources  of  supply  to  draw  from, 
such  as  a  quality  labor  market.  This  then  requires  the  rural  hospital  to  pay  more 
for  their  goods  and  services.  In  addition,  the  small  hospital  is  more  dramatically 
affected  by  fluctuations  in  utilization  because  of  the  small  base  over  which  to 
spread  their  fixed  costs. 

The  hospital  in  Idaho  that  is  affected  the  most  is  a  small  hospital  located  in 
a  resort  area  and  is,  consequently,  subjected  to  a  much  higher  cost  of  living  than 
most  hospitals.  Therefore,  all  local  services  received  are  at  an  inflated  cost,  in- 
cluding labor,  supplies  and  professional  services.  It  appears  that  based  on  the 
dialog  written  by  SSA,  regarding  the  exception  process,  that  probably  this  hos- 
pital could  receive  an  exception;  however,  again  SSA  is  increasing  the  cost  of 
providing  health  care  services  by  requiring  extensive  studies  and  surveys  which 
would  have  to  be  done  by  outside  consultants.  This  position  taken  by  SSA  seems 
to  be  in  direct  conflict  with  the  intent  of  Congress — decreasing  costs,  not  in- 
creasing costs. 

Included  in  the  list  of  hospitals  that  could  be  in  violation  of  the  limitation  are 
five  multiple  facility  hospitals  of  less  than  100  beds.  The  cost  of  rendering  hospi- 
tal routine  inpatient  services  is  drastically  affected  by  the  inequities  of  modified 
cost  finding  as  is  now  required  for  Medicare  cost  reporting. 

Throughout  the  life  of  Medicare  it  appears  that  the  Social  Security  Administra- 
tion has  passed  down  regulations  based  on  the  assumption  that  all  hospitals  are 
inefficient  and/or  dishonest  and  have  to  be  penalized.  These  regulations  have 
continually  taken  away  dollars  from  reimbursable  costs,  but  never  have  we  seen 
any  kind  of  incentive  for  hospitals  to  institute  a  cost  containment  program.  It's 
about  time  the  SSA  approach  their  role  in  Medicare  on  a  positive  note  rather  than 
the  negative  side.  The  intent  of  the  Medicare  Program  is  to  provide  the  highest 
quality  of  health  care  for  their  beneficiaries  at  the  lowest  possible  cost;  however, 
all  actions  taken  by  SSA  up  to  now  have  been  to  increase  hospital  costs  while  at 
the  same  time  decreasing  Medicare  costs.  The  Hospital  Routine  Cost  Limitation 
is  a  case  in  point  because  all  hospitals  will  want  to  know  where  they  stand  and  will 
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require  outside  consultants  to  come  in  and  do  the  analysis — thus,  added  hospital 
costs. 

It  is  the  recommendation  of  the  Idaho  Hospital  Association,  on  behalf  of  all 
Idaho  hospitals,  that  the  Social  Security  Administration  reevaluate  their  position 
regarding  the  Limitation  of  Hospital  Routine  Service  costs  and  replace  these 
regulations  with  a  positive  incentive  program  of  cost  containment  while  at  the 
same  time  improving  the  delivery  system  of  health  care  to  the  community. 

CONCLUSION 

When  P.L.  89-97,  which  created  Title  XVIII,  passed  in  1967,  the  intention  was 
for  the  federal  government  to  become  a  purchaser  of  health  care  for  the  elderly. 
It  was  not  to  take  possession  of  the  control  of  the  acute  care  hospitals  in  the 
United  States.  P.L.  89-97  recognized  the  individual  management  of  hospitals 
when  it  stated: 

"Nothing  in  this  title  shall  be  construed  to  authorize  any  Federal  officer  or 
employee  to  exercise  any  supervision  or  control  over  the  administration  or  opera- 
tion of  any  such  institution,  agency,  or  person." 

Since  1967,  the  federal  government  has  consistently  and  continuously  interfered 
with  the  management  and  operation  of  this  country's  hospitals.  These  latest 
regulations  are  one  more  step  toward  nationalization  of  the  health  care  industry 
and  to  take  the  management  control  of  those  facilities  away  from  the  administra- 
tors and  governing  boards  and  place  it  in  the  hands  of  federal  officials. 

We  ask  the  House  Ways  and  Means  Committee  to  seriously  consider  the  ad- 
verse affects  of  these  various  regulations  and  proceed  to  limit  the  power  and 
authority  of  federal  agencies  under  Title  V,  XVIII  and  XIX. 


Indiana  University  Hospitals, 

Indianapolis,  Ind.,  June  12,  1975. 

Hon.  Dan  Rostenkowski, 
House  of  Representatives, 
Washington,  D.C. 

Dear  Representative  Rostenkowski:  It  is  my  understanding  that  the 
Sub-committee  on  Health,  House  Ways  &  Means  Committee,  will  very  soon  be 
considering  changes  in  the  medicare  legislation.  The  purpose  of  my  letter  is  to 
speak  to  two  of  the  issues:  first,  the  termination  of  the  8*4%  nursing  differential; 
and  secondly,  the  section  223  limitation  on  inpatient  routine  service  costs. 

The  purpose  of  the  nursing  differential  is  to  compensate  hospitals  for  the 
higher  costs  of  caring  for  over  65  patients.  It  resulted  from  a  study  done  by  the 
American  Hospital  Association,  under  the  auspices  of  the  Department  of  Health, 
Education  &  Welfare.  It  was  my  understanding  that  the  differential  would  be 
changed  only  if  other  information  were  forthcoming  which  proved  this  not  an 
equitable  payment.  The  Department  of  Health,  Education  &  Welfare  now  takes 
the  position  that  the  proliferation  of  special  care  units  precludes  the  need  for 
the  differential  payment.  We  see  this,  first  of  all,  as  not  proven,  and  secondly,  an 
action  taken  unilaterally  and  without  the  involvement  of  the  earlier  participants. 
We  urge  that  the  differential  be  maintained  until  more  meaningful  information  is 
available  to  support  a  change. 

The  section  223  limitation  on  inpatient  routine  service  costs  provides  that 
hospitals  will  be  reimbursed  according  to  their  size  and  location.  While  it  is  not 
unreasonable  to  prescribe  cost  limitations,  I  suggest  that  the  criteria  used  do  not 
provide  for  the  variances  in  program  and  are,  therefore,  unfair  to  many  hospitals. 
We  are  also  concerned  that  there  is  still  not  a  method  provided  to  seek  exemp- 
tions, which  can  mean  disruption  to  the  financial  planning  of  hospitals.  For  these 
reasons,  we  have  asked  that  the  Department  of  Health,  Education  &  Welfare 
consider  further  the  criteria  for  implementing  section  223. 

We  appreciate  the  involvement  of  the  Sub-committee  on  Health. 
Sincerely, 

Robert  C.  Terrill, 

Director  of  Hospitals. 
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Iowa  Hospital  Association, 
Des  Moines,  Iowa,  June  10,  1975. 
Re  SSA  termination  of  medicare  inpatient  routine  nursing  salary  cost  differential. 
Mr.  John  M.  Martin,  Jr., 
Chief  Counsel,  Committee  on  Ways  and  Means, 
Longworth  House  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Martin:  On  behalf  of  the  Iowa  Hospital  Association,  1906  Ingersoll 
Avenue,  Des  Moines,  Iowa  50309,  I  hereby  submit  for  inclusion  within  the  printed 
record  of  the  Subcommittee  on  Health  of  the  Committee  on  Ways  and  Means' 
hearings  to  be  held  June  12,  1975,  comments  in  opposition  to  the  oroposed  termina- 
tion of  the  referenced  differential  as  documented  in  the  Federal  Register,  of  April  3, 
1975.  (40  Fed.  Reg.  14934,  et  seq.,  April  3,  1975.) 

Our  comments  and  recommendations  are,  in  summary,  that  the  nursing  salary 
cost  differential  is  currently  considered  a  "reasonable  cost"  and  is  paid  only  where 
appropriate,  that  is,  in  reimbursement  to  hospitals  for  the  disproportionately 
large  amounts  of  routine,  general  nursing  care  required  by  aged  Medicare  bene- 
ficiaries. If  the  Medicare  program  is  to  function  in  accordance  with  the  intent  of 
Congress  and  the  Medicare  law,  and  if  Medicare  is  to  pay  its  equitable  share  of 
hospital  costs  thereby  precluding  the  inappropriate  assessment  of  additional 
cost  to  the  non-Medicare  public  for  health  care  services,  then  the  nursing  salary 
cost  differential  must  be  retained  within  the  Medicare  reimbursement  formula. 

In  accordance  with  the  criteria  established  for  submission  of  a  "position  state- 
ment" I  have  attached  to  this  document  a  complete  listing  of  the  Iowa  Hospital 
Association's  current  membership  roster. 
Sincerely, 

Donald  W.  Dunn,  President. 

Enclosures. 

Position  Statement  of  the  Iowa  Hospital  Association 

On  behalf  of  the  Iowa  Hospital  Association,  1906  Ingersoll  Avenue,  Des  Moines, 
Iowa  50309,  we  hereby  submit  for  inclusion  within  the  printed  record  of  the  Sub- 
committee on  Health  of  the  Committee  on  Ways  and  Means'  hearings  to  be  held 
June  12,  1975,  comments  in  opposition  to  the  proposed  termination  of  the  in- 
patient routine  nursing  salary  cost  differential  (40  Fed.  Reg.  14934,  et  seq., 
April  3,  1975). 

The  Congress  has  mandated  that  Medicare  costs  are  to  be  borne  by  the  Medicare 
program  and  not  transferred  to  non-Medicare  patients  or  providers  of  health  care. 
The  Medicare  law,  P.L.  89-97,  expressly  directs  that  "reasonable  costs"  associated 
with  the  Medical  care  of  Medicare  patients  .  .  .  "will  not  be  borne  by  individuals 
not  so  covered."  (42  U.S.C.  S  1395X  (V)  (I)  (A).) 

Termination  of  the  nursing  salary  cost  differential  would  transfer  approximately 
$120  million  of  Medicare  costs  per  year  to  non-Medicare  patients  or  to  hospitals 
who  provide  services  under  the  Medicare  program.  Such  an  inequitable  and  in- 
appropriate transfer  of  costs  would  not  only  be  inconsistent  with  the  initial  intent 
of  the  Congress  in  formulating  the  Medicare  program;  but,  would  also  sub- 
stantially increase  the  cost  of  health  care  for  the  multitude  of  non-Medicare 
patients.  If  hospital  institutions  are  to  maintain  their  financial  viability,  the  costs 
of  providing  health  care  services  must  be  borne  by  all  of  its  patients  in  the  most 
equitable  manner  possible.  While  this  factor  is  of  critical  consequence  in  hospitals 
throughout  the  country,  it  is  especially  valid  in  hospitals  serving  essentially  rural 
areas,  as  is  the  case  for  the  preponderance  of  Iowa  hospitals.  In  these  institutions 
the  base  on  non-Medicare  patients  is  not  of  sufficient  size  to  financially  accom- 
modate a  transfer  of  costs  of  the  magnitude  associated  with  the  nursing  salary 
cost  differential. 

The  Medicare  patients,  in  fact,  require  more  extensive  care  than  do  non- 
Medicare  patients  is  a  reality  of  which  the  Social  Security  Administration  has  long 
been  cognizant.  SSA  acknowledged  this  fact  in  regulations  which  say: 

"Studies  have  indicated  that  aged  patients  ...  on  the  average,  receive 
inpatient  routine  nursing  care  that  is  more  costly  on  the  average  per  day  basis 
than  the  average  of  the  remainder  of  the  adult  non-maternity  patient  population. 
It  is  appropriate  that  the  greater  costs  of  providing  these  services,  which  are  attrib- 
utable to  caring  for  Medicare  beneficiaries  and  which  are  sufficiently  supported  by 
studies,  be  recognized  by  the  program  and  its  reimbursement."  (Emphasis  added.) 
(36  Fed.  Reg.  12606.  July  2,  1971.) 


391 


There  have  been  no  studies,  to  our  knowledge,  conducted  by  the  SSA  since  their 
acknowledgement  of  the  disproportionately  large  amounts  of  nursing  care  re- 
quired for  aged  Medicare  beneficiaries  which  would  discredit  the  rationale  for 
allowance  of  an  8%%  nursing  salary  cost  differential.  We  feel  such  a  study  would 
be  most  appropriate  to  reaffirm  this  rationale  and  to  document  the  requisite  dif- 
ferential for  maintenance  of  an  equitable  distribution  of  nursing  salary  costs  be- 
tween Medicare  and  non-Medicare  patients;  however,  to  unilaterally  abolish  the 
differential  prior  to  the  acquisition  of  such  reliable  data  is  both  unconscionable 
and  unlawful  with  respect  to  the  original  Congressional  intent  of  the  law. 

SSA  offers  three  explanations  for  its  proposal.  (40  Fed.  Reg.  11934,  April  3, 
1975.)  In  summary  they  are  as  follows: 

1.  Since  P.L.  92-603  expanded  Medicare  coverage  in  1972  to  a  significant  num- 
ber of  the  below  age  65  population  (certain  disabled  beneficiaries  and  those  with 
end-stage  renal  disease),  an  average  routine  per  diem  salary  cost  for  all  patients 
becomes  more  appropriate. 

2.  The  marked  increase  in  special-care  beds  (providing  more  intensive  nursing 
care  than  general  routine-care  areas)  has  resulted  in  a  higher  utilization  of  these 
beds  by  Medicare  beneficiaries  than  of  general  routine-care  areas.  Thus,  the  nurs- 
ing care  that  originally  brought  recognition  of  the  salary  differential,  is  now  being 
given,  to  a  significant  extent,  in  special-care  units. 

3.  Since  1972,  aeparate  cost-finding  and  apportionment  for  special-care  units 
has  been  required  by  Medicare.  The  salary  differential  is  not  allowed  in  these 
nuits. 

These  explanations,  neither  individually  not  collectively,  provide  a  valid  justi- 
fication for  the  termination  of  the  nursing  differential.  Although  the  Medicare 
program  has,  in  fact,  been  expanded  to  include  below-age-65  population  groups, 
this  collective  group  constitutes  less  than  9%  of  the  total  Medicare  population  for 
there  are  approximately  21.4  million  aged  Medicare  beneficiaries  as  compared 
with  less  than  1.8  million  disabled  and  21,500  end-stage  renal  Medicare  benefi- 
ciaries. The  preponderance  of  Medicare  beneficiaries  thus  remain  within  the  aged 
segment  which  the  SSA  acknowledged  as  requiring  a  disproportionately  larger 
share  of  nursing  care  than  other  patients. 

Whether  a  larger  percentage  of  these  aged  Medicare  beneficiaries  receive  care 
in  special  care  units  than  was  the  case  several  years  ago  is  a  matter  of  debate. 
There  have  been  no  studies  to  confirm  this  SSA  presumption.  The  debate  is  in 
reality  academic  at  this  juncture  with  respect  to  the  nursing  differential  when  due 
consideration  is  afforded  the  cost  allocation  requirements  established  January  1, 
1972,  for  determination  of  the  applicable  nursing  salary  costs  upon  which  the 
differential  would  be  based.  The  cost  allocation  technique  utilized  ensures  a  segre- 
gation of  routine  general-care  nursing  costs  applicable  only  to  aged  Medicare 
patients  (save  a  few  maternity  or  pediatric  patients)  from  those  associated  with 
aged  Medicare  beneficiaries  receiving  services  in  special-care  units  as  well  as  serv- 
ices provided  disabled  or  end-stage  renal  Medicare  beneficiaries.  Hence,  the  dif- 
ferential is  included  within  the  Medicare  provider  reimbursement  formula  only 
for  those  aged  Medicare  patients  who,  in  fact,  receive  a  disproportionately  large 
•share  of  nursing  care  in  routine  general-care  beds. 

In  summary,  the  nursing  salary  cost  differential  is  currently  considered  a 
"reasonable  cost"  and  is  paid  only  where  appropriate,  that  is,  in  reimbursement 
to  hospitals  for  the  disproportionately  large  amounts  of  routine,  general  nursing 
care  required  by  aged  Medicare  beneficiaries.  If  the  Medicare  program  is  to  function 
in  accordance  with  the  intent  of  Congress  and  the  Medicare  law,  and  if  Medicare 
is  to  pay  its  equitagle  share  of  hospital  costs  thereby  precluding  the  inappropriate 
assessment  of  additional  cost  to  the  non-Medicare  public  for  health  care  services; 
then  the  nursing  salary  cost  differential  must  be  retained  within  the  Medicare 
reimbursement  formula. 


Johns  Hopkins  Hospital, 
Baltimore,  Md.,  June  10,  1975. 

Re  public  hearing  June  12,  1975. 
Subcommittee  on  Health, 
House  Committee  on  Ways  and  Means, 
Washington,  D.C. 

Gentlemen:  I  am  responding  to:  1)  the  proposed  revised  Schedule  of  Limits 
on  Hospital  Inpatient  General  Routine  Service  Costs  for  the  Medicare  Program, 
under  Section  223  of  Public  Law  92-603,  as  published  in  the  Federal  Register 
on  April  17,  1975;  2)  the  termination  of  the  inpatient  routine  nursing  cost  differ- 
ential under  Medicare. 
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Please  include  this  written  statement  in  the  printed  record  of  the  hearing. 

I  would  like  to  express  my  grave  concern  over  the  manner  in  which  the  provi- 
sions of  Section  223  of  Public  Law  92-603  have  been  implemented.  While  your 
commitee  clearly  has  the  right  to  exclude  unreasonable  or  unnecessary  costs 
from  reimbursement  and  may  impose  limits  on  routine  service  cost  reimburse 
ment,  to  do  so  on  a  purely  statistical  basis  is  a  vicious  injustice  to  many  providers 
of  care.  Clearly,  these  proposed  revised  limits  were  set  with  only  one  objective — 
to  cut  the  cost  of  the  Medicare  Program — without  regard  to  the  effects  on  either 
the  providers  or  your  beneficiaries.  On  one  hand,  your  certification  and  audit 
procedures  demand  the  highest  quality,  while,  at  the  same  time,  you  seek  to 
pay  less. 

When  providers  either  accept  the  penalty  or  reduce  their  costs  to  the  80th 
percentile,  your  only  recourse  will  be  to  lower  the  ceiling  to  the  70th  percentile, 
or  lower.  This  obviously  leads  to  absurb  results. 

The  proposed  limits  for  fiscal  years  beginning  on  and  after  July  1,  1975,  have 
been  set,  according  to  the  Federal  Register,  by  grouping  Standard  Metropolitan 
Statistical  Areas  (SMSA's)  by  per  capita  income  on  the  assumption,  that  income 
levels  tend  to  reflect  costs  of  goods  and  services. 

While  this  may  be  a  valid  assumption  for  some  segments  of  the  economy,  it  is 
certainly  not  valid  for  the  hospital  industry.  Costs  of  utilities,  drugs,  food,  medical 
equipment,  and  surgical  supplies  have  no  relationship  to  the  per  capita  income  of 
a  hospital's  community.  The  largest  cost  in  hospitals  is  labor,  and  labor  costs  do 
not  necessarily  reflect  community  income  levels.  If  a  hospital  is  unionized  and 
wages  are  set  through  collective  bargaining,  wage  rates  are  generally  higher  than 
non-union  hospitals. 

Under  your  proposed  system  of  limitations,  the  Baltimore  SMSA  has  been 
placed  in  Group  II,  while  the  SMSA's  for  Wilmington,  Washington,  D.C.,  and 
Richmond  are  placed  in  Group  I.  This  is  a  change  from  our  previous  classification 
which  placed  us  in  Group  I.  This  proposal  is  incomprehensible  since  costs  in 
Baltimore  are  higher  than  all  three  of  these  areas.  Baltimore  is  40  miles  from  Wash- 
ington and  60  miles  from  Wilmington,  and  a  proposal  that  contains  a  cost  limit 
differential  between  us  of  $50.00  a  day  is  incredible. 

The  following  data  is  factual  and  clearly  shows  the  fallacy  of  basing  cost  limits 
on  per  capita  income: 


Actual  routine  Proposed 
service  cost,  SMSA 

Hospital  Beds       fiscal  1974  limit  group 


Wilmington  Medical  Center,  Wilmington,  Del   1,000  $66.98  $170  I 

Washington  Hospital  Center,  Washington,  D.C   903  69. 47  170  I 

Medical  College  of  Virginia,  Richmond,  Va   973  85. 81  170  I 

Jackson  Memorial  Hospital,  Miami,  Fla   1,000  85.53  170  I 

Johns  Hopkins  Hospital,  Baltimore,  Md   1,075  90.40  120  II 

Fairfax  Hospital,  Fairfax,  Va   619  73. 17  133  I 

Sinai  Hospital,  Baltimore,  Md   492  77.11  96  II 


Therefore,  because  of  a  false  assumption  that  variations  in  per  capita  income 
should  be  reflected  in  hospital  costs,  The  Johns  Hopkins  Hospital,  and  the  Balti- 
more SMSA,  would  be  subjected  to  cost  limitations  which  are  lower  than  three 
neighboring  SMSA's  where  present  hospital  costs  are  substantially  lower  than 
those  in  Baltimore. 

The  Johns  Hopkins  Hospital  is  perfectly  willing  to  justify  its  costs  in  relation 
to  the  services  that  it  renders  tc  program  beneficiaries,  and  it  is  willing  to  undergo 
comparison  with  peer  institutions  who  operate  in  similar  labor  markets  and  offer 
similar  services.  However,  it  is  grossly  unfair  to  establish  cost  limits  on  a  geo- 
graphical basis,  using  only  per  capita  income  and  bed  size  as  the  criteria. 

I  respectfully  urge  you  to  reclassify  the  Baltimore  SMSA  into  Group  I  to 
avoid  correlation  between  per  capita  income  and  hospital  costs.  Failure  to  do  so 
will  result  in  gross  inequities  for  Baltimore  hospitals  who  operate  in  a  unionized 
labor  market  and  cannot  compete  with  hospitals  in  neighboring  SMSA's  who 
do  not. 

By  June  1976,  The  Johns  Hopkins  Hospital  will  probably  be  operating  at  cost 
levels  in  excess  of  the  proposed  $120  limit.  The  present  Medicare  payment  levels 
are  grossly  inadequate  to  meet  the  financial  needs  of  this  hospital,  and  if  this 
present  payment  level  is  reduced  because  of  artificial  ceilings,  this  hospital  will 
have  no  choice  but  to  reduce  its  level  of  service  to  Medicare  beneficiaries. 


393 


In  regards  to  the  nursing  differential,  The  Johns  Hopkins  Hospital  supports 
the  positions  taken  by  the  American  Hospital  Association  and  Hospital  Finan- 
cial Management  Association.  Additionally  we  strongly  object  to  the  manner 
in  which  the  original  decision  to  eliminate  the  nursing  differential  was  made. 
More  specifically,  we  were  not  provided  HEW's  rationale  and  justification  for 
so  eliminating  the  nursing  differential.  There  is  no  question  in  our  minds  that 
in  order  to  treat  the  issue  of  Medicare  reimbursement  fairly,  there  must  be  some 
nursing  differential  included  in  the  reimbursement. 

I  agree  with  the  principle  that  the  Medicare  Program  should  not  pay  costs 
which  are  unreasonable  or  higher  than  warranted  by  the  services,  but  I  do  object 
strenuously  to  the  proposed  methods  of  determining  those  costs  which  are  not 
appropriate. 

Sincerely, 

Robert  M.  Heyssel,  M.D. 


Statement  of  Kansas  City  Area  Hospital  Association,  Hospital  Associ- 
ation of  Metropolitan  St.  Louis,  and  Missouri  Hospital  Association, 
C.  Duane  Dauner,  President  and  Chief  Executive  Officer 

The  hospital  associations  in  Missouri  are  grateful  for  the  Subcommittee  on 
Health's  interest  in  the  Medicare  program.  We  are  pleased  to  offer  this  statement 
for  consideration. 

A .  Utilizatio  n  review 

Several  months  ago  HEW  proposed  that  all  admissions  receive  prior  approval 
to  qualify  for  Title  XVIII  reimbursement.  We  objected  to  this  imposition  on 
the  grounds  that  prior  approval  is  unnecessary  in  many  cases  and  impossible  in 
others.  Smaller  hospitals  would  have  a  particularly  difficult  time  in  complying. 
Their  physicians  are  short  in  supply  and  cannot  be  reached  for  prior  approval 
verification  in  many  instances. 

When  proposed  regulations  were  published  in  the  Federal  Register  on  November 
29,  1974,  the  hospital  field  again  voiced  its  feelings  about  the  problems  inherent  in 
HEW's  requirements.  Most  of  the  deficiencies  have  been  corrected,  with  the 
exception  of  alternative  systems  for  smaller  institutions.  Due  to  the  unique  char- 
acteristics of  small  rural  hospitals,  such  as  travel  distances,  limited  number  of 
physicians,  composition  of  medical  staffs,  high  proportion  of  aged  patients, 
hospital  services,  alternate  health  care  services  and  facilities  and  proximity  to 
specialized  hospitals,  special  provision  should  be  made  for  compliance.  We  rec- 
ommend that  recognition  be  given  to  smaller  hospitals  in  accordance  with  H.R. 
3716,  introduced  by  Representative  English  of  Oklahoma. 

B.  8x/i  %  Nursing  differential 

As  an  economic  move,  HEW  is  attempting  to  eliminate  the  inpatient  routine 
nursing  salary  cost  differential.  Reasons  given  in  the  Federal  Register  of  April  3, 
1975  do  not  support  elimination  of  the  differential.  Attached  is  the  Missouri 
Hospital  Association's  letter  of  April  28,  1975  challenging  the  assertions  made  in 
the  Federal  Register. 

The  detrimental  impact  can  be  readily  demonstrated.  In  a  recent  survey, 
the  Hospital  Association  of  Metropolitan  St.  Louis  found  that  hospitals  in  the 
St.  Louis  area  will  lose  over  $1  million  in  Medicare  reimbursement  if  the  dif- 
ferential is  eliminated.  These  costs,  which  are  legitimately  incurred  on  behalf  of 
Medicare  patients,  will  have  to  be  passed  on  to  nongovernmental  patients,  further 
escalating  hospital  charges. 

We  urge  Congressional  action  on  H.R.  7000  to  overcome  SSA's  "legislation  by 
regulation"  on  this  important  reimbursement  matter. 

C.  Limits  on  general  routine  service  costs 

Our  position  statement  to  SSA  on  the  proposed  action  of  HEW  to  revise  the 
schedule  of  limits  on  hospital  inpatient  general  routine  service  costs  is  attached. 
We  believe  that  the  schedule  and  scheme  on  which  the  schedule  is  based  represent 
a  gross  misapplication  of  Section  223  of  P.L.  92-603. 

Section  223  was  enacted  to  limit  reimbursement  to  inefficient  and  luxury 
hospitals.  The  Committee  Report  accompanying  the  1972  Amendments  makes 
it  clear  that  the  intent  is  to  limit  reimbursement  to  institutions  whose  costs  are 
reflected  by  "marked  inefficiency  in  operation  or  excessive  service". 
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The  classification  system  developed  by  SSA  leaves  much  to  be  desired.  It  is 
based  on  non-hospital  or  health  criteria,  fails  to  recognize  variations  among 
hospital  services  and  facilities  and  arbitrarily  presumes  guilt  for  institutions  ex- 
ceeding the  artificial  limits  thus  forcing  such  hospitals  into  an  exceptions  process. 
We  vigorously  oppose  this  process  and  the  underlying  philosophies  with  SSA  that 
led  to  its  development. 

We  strongly  feel  that  SSA  has  no  statutory  authority  to  force  individual 
hospitals  to  endure  a  burdensome  cost  justification  appeals  process,  particularly 
when  the  basis  for  forcing  such  action  is  based  on  irrelevant  criteria. 

The  hospital  associations  of  Missouri  respectfully  request  .Congress  to  enact 
corrective  legislation  that  will  channel  SSA  regulations  and  administration  into  a 
system  that  is  equitable  and  in  accord  with  Congressional  intent. 


Missouri  Hospital  Association, 

Jefferson  City,  Mo.,  April  28,  1975. 

Mr.  J.  B.  Cardwell, 

Commissioner,  Social  Security  Administration,  Department  of  Health,  Education, 
and  Welfare,  Baltimore,  Md. 

Dear  Mr.  Cardwell:  The  Secretary  of  Health,  Education  and  Welfare  pro- 
posed to  amend  Regulations  No.  5,  20  CFR,  Part  405,  Section  405.430  on  March  5, 
1975.  As  published  in  the  Federal  Register  on  April  3,  1975,  the  8>2  percent 
inpatient  routine  nursing  salary  cost  differential  will  be  eliminated. 

We  strongly  oppose  such  a  move  and  urge  that  the  proposed  action  be  recon- 
sidered Our  reasons  are  given  below. 

First,  it  is  asserted  that  the  number  of  disabled  beneficiaries  and  those  with 
end-stage  renal  disease  who  are  under  age  65  reduce  the  need  for  the  differential. 
Since  these  persons  were  made  eligible  for  Medicare  coverage  by  Public  Law 
92-603,  the  number  of  patients  over  age  65  has  not  been  reduced.  The  patient 
populations  are  mutually  exclusive,  thus  we  do  not  believe  that  expanded  Medi- 
care coverage  constitutes  a  reason  for  eliminating  the  nursing  differential. 

Secondly,  patients  past  65  still  require  more  nursing  care  as  was  documented  in 
the  earlier  studies  which  led  to  establishing  the  differential.  The  creation  of 
special  care  units  such  as  intensive  care  and  coronary  care  do  not  alter  that  fact. 
Over  one-third  of  the  hospitals  in  the  nation  do  not  have  special  care  units,  and 
many  of  those  in  existence  are  not  designed  to  handle  the  progressive  care  concepts 
that  are  tacitly  assumed  in  the  Federal  Register.  The  conclusion  that  special  care 
units  eliminate  the  basis  for  maintaining  the  differential  is  invalid,  particularly  in 
view  of  the  fact  that  the  majority  of  patients  past  65  still  receive  their  care  in 
routine  nursing  units  rather  than  special  care  facilities.  We  believe  that  the  deci- 
sion to  eliminate  the  differential  is  inappropriate  unless  a  comprehensive  study 
conducted  in  cooperation  with  hospitals  documents  the  assumptions  made  in  the 
Federal  Register. 

Thirdly,  changes  in  Medicare  cost-apportionment  requirements  in  1972  do  not 
constitute  justification  for  terminating  the  differential  because  the  adjustments 
apply  only  to  special  care  units  when  beneficiaries  are  treated  therein.  The  changes 
in  no  way  affect  the  greater  nursing  requirements  of  routine  inpatients  over  65 
years  of  age. 

As  an  economic  move  to  reduce  the  cost  of  the  Medicare  program,  termination 
of  the  nursing  cost  differential  is  proposed.  This  reduction  in  Medicare  reimburse- 
ment will  force  non-Medicare  patients  to  underwrite  real  and  actual  costs  of 
care  for  Title  XVIII  patients.  Such  subsidization  by  private  patients  is  contrary 
to  the  intent  of  Public  Law  89-97. 

In  view  of  the  lack  of  a  second  indepth  analysis  of  nursing  requirements  foi 
patients  over  age  65,  the  irrelevance  of  disabled  and  end-stage  renal  disease 
patients  under  age  65  on  nursing  needs  of  people  over  65,  and  the  policy  of  Con- 
gress to  have  the  Medicare  program  cover  the  reasonable  cost  of  providing  care 
to  its  beneficiaries,  we  respectfully  urge  you  to  rescind  the  proposed  notice  to 
eliminate  the  nursing  differential  and  to  study  the  impact  of  changes  since  1969 
in  cooperation  with  the  American  Hospital  Association. 
Sincerely, 

C.  Duane  Dauner,  President. 
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Missouri  Hospital  Association 
Jefferson  City,  Mo.,  April  25,  1975. 

Mr.  J.  B.  Cardwell, 

Commissioner,  Social  Security  Administration,  Department  of  Health,  Education, 
and  Welfare,  Baltimore,  Md. 

Dear  Mr.  CardwEll:  This  letter  contains  the  response  of  the  Missouri  Hos- 
pital Association  Board  of  Trustees  to  the  revised  Schedule  of  Limits  on  Hospital 
Inpatient  General  Routine  Service  Costs  in  the  Medicare  Program  as  published 
in  the  Federal  Register,  Vol.  40,  No.  75,  April  17,  1975. 

The  Missouri  Hospital  Association  takes  issue  with  the  methodology  employed 
in  carrying  out  the  intent  of  Section  1861  (v)(l)  of  the  Social  Security  Act.  Its 
stated  purpose  relative  to  Medicare  reimbursement  is  to  exclude  therefrom  any 
part  of  incurred  cost  found  to  be  unnecessary  in  the  efficient  delivery  of  needed 
health  services. 

The  efficient  delivery  of  needed  health  care  services  is  a  goal  of  providers  as 
well  as  government.  However,  the  rationale  for  evaluating  and  determining 
"efficient  delivery"  should  reflect  recognized  parameters  and  methods  of  analysis. 
Health  care  is  a  service,  not  a  product.  The  assumption  that  "efficient  delivery 
of  health  care  services"  is  a  function  of  "per  capita  income  levels"  is  an  unproven 
and  untested  hypothesis.  The  wide  range  of  independent  variables  that  must  be 
considered  in  quantifying  "efficient  delivery"  preclude  a  simplistic  model  that  is 
limited  to  the  non-health  factors  of  per  capita  income  and  standard  metropolitan 
statistical  areas. 

We  seriously  question  that  the  Congress  envisioned  a  matrix  classification 
based  on  two  unrelated  statistical  measures  when  it  enacted  Section  223  of  P.L. 
92-603.  It  is  our  strong  recommendation  that  the  systems  described  in  the  Federal 
Register  of  April  17,  1975  be  expunged  from  the  record,  and  replaced  with  a 
responsive  system  that  is  developed  in  cooperation  with  the  American  Hospital 
Association. 

Examples  of  specific  problems  created  by  the  80th  percentile  plus  10  percent  of 
median  classification  system  when  coupled  to  per  capita  income  and  SMSAs 
are  provided  herein  to  document  the  inequities  that  are  inherent  in  the  control 
program. 

1.  Kirksville  Osteopathic  Hospital,  Kirks ville,  Missouri,  is  affiliated  with  the 
Kirksville  College  of  Osteopathic  Medicine.  The  institution  is  a  teaching  hospital, 
located  in  a  non-SMSA.  Based  on  the  Schedule  of  Limits  proposed  in  the  Federal 
Register,  the  hospital  is  limited  to  a  maximum  of  $67  per  day  for  inpatient  general 
routine  service  costs.  It  is  axiomatic  that  such  a  figure  is  unrealistic  under  these 
circumstances. 

2.  The  University  of  Missouri  Medical  Center,  Columbia,  Missouri  is  listed  in 
SMS  A  Group  V.  The  institution  serves  as  the  major  teaching  hospital  for  the 
University  of  Missouri  School  of  Medicine.  The  $84  limitation  for  bed  group 
405-684  ignores  the  actual  services  and  expenses  incurred  in  that  hospital.  Em- 
phasis on  this  inequity  is  evident  when  comparison  is  made  with  the  Group  1 
figure  of  $133. 

3.  Charles  E.  Still  Osteopathic  Hospital,  Jefferson  City,  Missouri,  serves  as  a 
teaching  hospital  for  osteopathic  externs,  interns  and  residents.  The  187  bed 
institution  is  located  outside  a  SMSA.  The  limitation  of  $65  has  no  correlation  to 
similar  institutions  that  do  not  have  teaching  programs. 

4.  Lester  E.  Cox  Medical  Center  (618  beds)  and  St.  John's  Hospital  (700  beds), 
Springfield,  Missouri,  are  placed  in  SMSA  Group  IV,  while  Methodist  Medical 
Center  (542  beds),  St.  Joseph,  Missouri,  is  put  in  SMSA  Group  III.  The  limits 
for  two  groups  vary  by  $2  ($87  for  Group  IV  and  $89  for  Group  III).  These 
figures  give  no  recognition  to  the  differences  in  age  of  facilities,  debt  service 
obligations,  construction  programs,  training  programs,  specialty  services  or 
variances  in  medical  practice  between  the  Southwest  and  Northwest  Missouri 
communities,  or  whether  services  being  provided  are  "needed". 

While  other  examples  could  be  cited,  we  believe  the  case  has  been  made  to 
justify  the  need  for  a  completely  new  system  for  identifying  hospitals  who  are 
not  efficiently  delivering  needed  health  services. 

We  sincerely  hope  that  the  Social  Security  Administration  will  rescind  its 
current  program  and  cooperate  with  hospitals  in  developing  a  system  that  will 
carry  out  the  intent  of  Congress. 
Sincerely, 

C.  Duane  Dauner,  President. 
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Kansas  Hospital  Association  Position  Paper  on  the  Utilization  Review 
Procedures  for  Hospitals 

i.  summary  of  the  kha  position 

We  seek  modification  of  the  new  utilization  review  regulations  calling  for  ad- 
mission review  within  one  working  day  as  this  applies  to  rural  hospitals  and/or 
those  with  small  medical  staffs. 

Comments 

1.  A  hospital  with  only  a  few  physicians  will  have  great  ^difficulty  arranging 
for  eligible  physicians  to  review  a  given  case  within  the  time  period  allowed  under 
HEW  rules. 

2.  An  eligible  physician  is  one  who  has  no  professional  involvement  in  the  case. 
In  some  small  hospitals  this  would  rule  out  the  entire  staff  since,  by  necessity, 
the  doctors  work  on  a  reciprocal  basis  of  substituting  for  each  other  almost  daily. 

3.  The  added  pressure  of  this  new  form  of  paperwork  and  the  onerous  task  of 
questioning  the  propriety  of  a  colleague's  judgment  on  a  daily  basis  could  cause 
many  physicians  to  consider  leaving  the  rural  areas. 

4.  The  same  rules  and  logistics  should  not  be  imposed  on  all  hospitals,  regard- 
less of  size.  Larger  hospitals  with  enough  medical  staff  over  which  to  spread  the 
UR  work  load  are  better  equipped  to  perform  admission  review. 

II.  KHA  PROPOSES  AN  ALTERNATIVE 

We  propose  a  retrospective  admission  review  program,  with  emphasis  on 
education. 
Our  reasons : 

1.  We  have  been  operating  a  successful  retrospective  program  in  Kansas  for 
several  years  for  Medicare  and  Medicaid  cases. 

2.  Looking  at  questionable  cases  in  retrospect  gives  all  concerned  time  to  make 
better  judgments.  A  physician  whose  pattern  of  admissions  is  questionable  can 
be  warned  and  eventually  placed  on  a  preadmission  approval  basis. 

3.  The  main  value  of  utilization  review  is  the  exposure  it  gives  to  each  doctor's 
practice.  In  our  opinion,  more  effective  results  can  be  achieved  by  prevention  of 
over-utilization  by  highlighting  patterns  of  faulty  admission  than  by  challenging 
admissions  on  a  case  by  case  basis. 


Lancaster  Community  Hospital, 

Lancaster,  Calif.,  June  6,  1975. 

John  M.  Martin,  Jr., 

Chief  Counsel,  Committee  on  Ways  and  Means, 
Longworth  House  Office  Building,  Washington,  D.C. 

Dear  Mr.  Martin:  Termination  of  the  inpatient  routine  nursing  salary 
differential  would  cost  our  99  bed  hospital  approximately  $13,000-$15,000 
annually.  The  impact  of  reducing  inpatient  routine  service  cost  from  the  90th  to 
80th  percentile  is  not  yet  clear.  But  the  obvious  effect  is  negative.  Also,  it  appears 
doubtful  whether  the  special  characteristics  of  small  rural  hospitals  such  as  ours 
have  been  fully  taken  into  account. 

Hospitals,  commercial,  and  self-pay  patients  have  about  reached  the  limit  of 
absorbing  costs  government  programs  should  pay.  Title  XVIII  of  the  Social 
Security  Act  clearly  intended  Medicare  reimbursement  for  the  fair  share  of 
program  patient  cost.  Implementation  of  the  aforementioned  measures  would 
continue  the  withdrawal  of  Medicare  from  paying  for  its  just  obligations. 

Continued  reductions  in  allowable  cost  year  after  year  will  result  in  a  most 
detrimental  effect  on  health  care  in  this  community  as  well  as  the  general  American 
public. 

Please  reconsider  the  termination  of  nursing  salary  differential  and  reduction 
of  cost  units  from  90th  to  80th  percentile. 
Sincere^, 

J.  A.  Hagen,  Controller. 
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Statement   of   Joe    Cooper,    Administrator,    Leake   County  Memorial 
Hospital,  Carthage,  Miss. 

8*6  percent  nursing  salary  differential 

Statement  submitted  on  behalf  of  the  Board  of  Trustees  of  Leake  County 
Memorial  Hospital,  Box  557,  Carthage,  Mississippi,  39051.  Board  Members 
include:  Mr.  George  Keith,  Chairman,  Carthage,  Mississippi;  Mr.  Hudson 
Henderson,  V.  President,  Carthage,  Mississippi;  Mr.  L.  L.  Webb,  Secretary, 
Carthage,  Mississippi;  Loutrelle  Stribling,  M.D.,  Member,  Carthage,  Mississippi; 
Mr.  William  Loften,  Member,  Carthage,  Mississippi;  Mr.  Gaddis  Dumas,  Mem- 
ber, Lena,  Mississippi;  and  Mr.  John  Arnold,  Member  Kosciusko,  Mississippi. 

RECOMMENDATION 

Permit  the  8^  percent  nursing  salary  differential  to  remain  an  allowable  medi- 
care cost. 

STATEMENT 

I  am  concerned  about  the  decision  to  discontinue  the  SlA  percent  nursing 
salary  differential  for  Medicare  beneficiaries.  There  is  no  way  that  this  hospital 
can  operate  under  the  proposed  system  of  reimbursement.  This  8H  percent  means 
about  $7,500.00  to  this  hospital  each  year.  Take  this  away  and  other  patients 
will  have  to  pay  more.  In  our  particular  situation,  63  percent  of  our  patients  are 
Medicare.  This  means  that  37  percent  of  our  patients  must: 

(1)  Pay  enough  to  absorb  bad  debts. 

(2)  Pay  enough  to  allow  for  capital  expenditures.  True  enough,  this  is 
an  allowable  cost  but  if  the  life  of  the  capitalized  item  is  20  years,  then  it  will 
take  Medicare  20  years  to  pay  their  share.  Suppliers  will  not  wait  20  years 
for  their  money.  They  want  pay  when  the  equipment  is  delivered. 

(3)  Pay  enough  to  provide  for  the  "free  care"  that  is  being  demanded  of 
Hill-Burton  Hospitals. 

(4)  Pay  37  percent  of  costs  that  are  100  percent  requirements  of  Medicare — 
Dietary  Consultant,  Medical  Records  Consultant,  Pharmacy  Consultants 
and  the  list  could  go  on  and  on. 

(5)  Pay  enough  to  provide  a  cash  flow  large  enough  to  carry  Medicare 
patients  between  cost  reports.  As  you  know,  hospitals  are  paid  on  what  it 
cost  to  keep  patients  last  year,  not  what  it  is  presently  costing. 

(6)  Pay  enough  for  utilization  review  expense.  To  receive  reimbursement 
for  the  review  physician,  a  hospital  must  do  utilization  review  on  all  patients. 
Utilization  Review  is  required  of  Medicare;  yet,  in  our  case,  it  will  only  pay 
for  63  percent  of  the  cost. 

I  feel  that  before  a  decision  is  made,  you  should  visualize  a  hospital,  fifteen 
years  of  age,  trying  to  operate  on  nothing  but  Medicare.  Keep  in  mind,  that  your 
present  system  of  reimbursement  pays  on  last  year's  cost.  Where  would  you  get 
the  money  to  replace  an  x-ray  unit  that  cost  $30,000?  It  would  take  Medicare 
years  to  recognize  this  as  an  allowable.  From  what  source  would  you  get  your 
operating  capital? 

There  must  be  built  into  the  reimbursement  principle,  a  method  of,  at  least 
guaranteeing  a  hospital  its  true  cost.  At  present,  this  method  doesn't  exist. 

To  take  away  the  8H  percent  routine  service  differential  would  be  a  serious 
injustice  to  any  hospital. 


Lindsay  District  Hospital, 

Lindsay,  Calif.,  June  6,  1975. 

John  M.  Martin,  Jr., 

Chief  Counsel,  Committee  on  Ways  aiid  Means,  Longworth  House  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Martin  :  Enclosed  are  three  copies  of  a  letter  sent  to  Mr.  Cardwell 
regarding  the  Medicare  situation.  These  are  for  consideration  at  the  Public 
Hearing  on  revisions  to  Medicare  to  be  held  on  June  12,  1975. 

Thank  you  for  consideration  to  this  matter. 
Sincerely, 

Allene  Wilson, 
Administrative  Secretary. 
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Lindsay  District  Hospital, 
Lindsay,  Calif.,  May  12,  1975. 

J.  B.  Cardwell, 
Commissioner  of  Social  Security, 
Department  of  Health,  Education,  and  Welfare, 
Baltimore,  Md. 

Gentlemen:  The  Social  Security  Administration,  in  its  efforts  to  implement 
the  dictates  of  Congress  relating  to  the  Title  XVIII  health  insurance  program, 
ostensibly  followed  certain  guidelines. 

These  guidelines  dealt  primarily  with  fairness  to  the  providers  of  care,  program 
beneficiaries  and  other  purchases  of  health  care. 
These  guidelines  were  as  follows: 

I.  Regulation  405.401(a) — ".  .  .  The  amount  paid  to  any  provider  of  services — 
i.e.  hospital,  extended  care  facility,  or  home  health  agency — for  the  covered  services 
furnished  to  beneficiaries  is  required  by  section  1814(b)  and  section  1833(a)(2) 
of  the  Social  Security  Act  to  be  the  'reasonable  cost'  of  such  services." 

II.  Regulation  405.402(a)- — "In  formulating  methods  for  making  fair  and 
equitable  reimbursement  for  services  rendered  beneficiaries  of  the  program,  pay- 
ment is  to  be  made  on  the  basis  of  current  costs  of  the  individual  provider,  rather 
than  costs  of  a  past  period  or  a  fixed  negotiated  rate.  All  necessary  and  proper 
expenses  of  an  institution  in  the  production  of  services,  including  normal  standby 
costs,  are  recognized.  Furthermore,  the  share  of  the  total  institutional  cost  that 
is  borne  by  the  program  is  related  to  the  care  furnished  beneficiaries  so  that  no 
part  of  their  cost  would  need  to  be  borne  by  other  patients.  Conversely,  costs  at- 
tributable to  other  patients  of  the  institution  are  not  to  be  borne  by  the  program. 
Thus,  the  application  of  this  approach,  with  appropriate  accounting  support,  will 
result  in  meeting  actual  costs  of  services  to  beneficiaries  as  such  costs  vary  from 
institution  to  institution."  (Emphasis  added.) 

III.  Regulation  405.402(b) — "Putting  these  several  points  together,  certain 
tests  have  been  evolved  for  the  principles  of  reimbursement  and  certain  goals  have 
been  established  that  they  should  be  designed  to  accomplish.  In  general  terms, 
these  are  the  tests  or  objectives: 

(1)  That  the  methods  of  reimbursement  should  result  in  current  payment  so  that 
institutions  will  not  be  disadvantaged, as  they  some  times  are  under  other  arrangements , 
by  having  to  put  up  money  for  the  purchase  of  goods  and  services  well  before  they  receive 
reimbursement. 

(2)  That,  in  addition  to  current  payment,  there  should  be  retroactive  ad- 
justment so  that  increases  in  costs  are  taken  fully  into  account  as  they  actually 
occurred,  not  just  prospectively. 

(3)  That  there  be  a  division  of  the  allowable  costs  between  the  beneficiaries  of 
this  program  and  the  other  patients  of  the  provider  that  takes  account  of  the 
actual  use  of  services  by  the  beneficiaries  of  this  program  and  that  is  fair  to  each 
provider  individually. 

(4)  That  there  be  sufficient  flexibility  in  the  methods  of  reimbursement  to  be 
used,  particularly  at  the  beginning  of  the  program,  to  take  account  of  the  great 
differences  in  the  present  state  of  development  of  recordkeeping. 

(5)  That  the  principles  should  result  in  the  equitable  treatment  of  both  non- 
profit organizations  and  profitmaking  organizations. 

(6)  That  there  should  be  a  recognition  of  the  need  of  hospitals  and  other  providers 
to  keep  pace  with  growing  needs  and  to  make  improvements."  (Emphasis  added.) 

IV.  Regulation  405.403(b) — "In  the  study  and  consideration  devoted  to  the 
method  of  apportioning  costs,  the  objective  has  been  to  adopt  methods  for  use 
under  title  XVIII  of  the  Act  that  would,  to  the  extent  reasonably  possible,  result 
in  the  program's  share  of  a  provider's  total  allowable  costs  being  the  same  as  the 
program's  share  of  the  provider's  total  services.  This  result  is  essential  for  carrying 
out  the  statutory  directive  that  the  program's  payments  to  providers  should  be  such 
that  the  costs  of  covered  services  for  beneficiaries  would  not  be  passed  on  to  nonbenefi- 
ciaries,  nor  would  the  cost  of  services  for  nonbeneficiaries,  be  borne  by  the  pro- 
gram." (Emphasis  added.) 

V.  Regulation  405.451(b) — States,  in  part;  "The  objective  is  that  under  the 
method?  of  determining  costs,  the  costs  with  respect  to  individuals  covered  by  the 
program  will  not  be  borne  by  individuals  not  so  covered,  and  thj  costs  with  re- 
spect to  individuals  not  so  covered  will  not  be  borne  by  the  program." 

VI.  Regulation  405.451,  (c),  (1)— "It  is  the  intent  of  title  XVIII  of  the  Act 
that  payments  to  providers  of  services  should  be  fair  to  the  providers,  to  the 
contributors  to  the  health-insurance  trust  funds,  and  to  other  patients." 
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VII.  Regulation  405.451,  (c),  (2) — "The  costs  of  providers'  services  vary  from 
one  provider  to  another  and  the  variations  generally  reflect  differences  in  scope 
of  services  and  intensity  of  care.  The  provision  in  title  XVIII  of  the  Act  for  pay- 
ment of  reasonable  cost  of  services  is  intended  to  meet  the  actual  costs,  however 
widely  they  may  vary  from  one  institution  to  another.  This  is  subject  to  a  limitation 
where  a  particular  institution's  costs  are  found  to  be  substantially  out  of  line  with 
other  institutions  in  the  same  area  which  are  similar  in  size,  scope  of  services, 
utilization,  and  other  relevant  factors."  (Emphasis  added.) 

VIII.  Regulation  405.451,  (c),  (3) — "The  determination  of  reasonable  cost  of 
services  must  be  based  on  cost  related  to  the  care  of  beneficiaries  of  title  XVIII 
of  the  Act.  Reasonable  cost  includes  all  necessary  and  proper  expenses  incurred 
in  rendering  services,  such  as  administrative  costs,  maintenance  costs,  and  pre- 
mium payments  for  employee  health  and  pension  plans.  It  includes  both  direct  and 
indirect  costs  and  normal  standby  costs.  .  .  . 

"...  The  reasonable  cost  basis  of  reimbursement  contemplates  that  the  pro- 
viders of  services  would  be  reimbursed  the  actual  costs  of  providing  quality  care 
however  widely  the  actual  costs  may  vary  from  provider  to  provider  and  time  to  time  for 
the  same  provider."  (Emphasis  added.) 

With  this  type  of  assurance  of  fair  and  equitable  treatment,  this  hospital  (and 
I  am  sure  many  others  felt  the  same  way)  was  not  reluctant  to  participate  in  the 
Medicare  program. 

Of  the  eight  passages  quoted  above,  only  I  and  II  have  been  recently  modified. 
The  modifications  add  language  incorporating  the  "cost  or  retail"  and  "routine 
service  limitation."  This  actually  has  the  effect  of  making  these  passages  contra- 
dictory. (Sort  of  a  "you  can  have  it,  but  you  can't"  situation.) 

Initially,  while  Medicare  reimbursement  was  not  all  tnat  great,  the  program 
did  try  to  live  up  to  the  objectives  stated  above.  We  did  have  current  financing 
which  went  a  long  way  towards  paying  us  currently  for  our  out-of-pocket  ex- 
penditures on  behalf  of  Medicare  beneficiaries. 

We  did  have  the  "Allowance  in  Lieu  of  Specific  Recognition  of  Other  Costs" 
to  make  up  for  some  of  the  inadequacies  of  the  Health  Insurance  Manual — 15. 

We  are  losing  the  8H%  nursing  differential  which  compensates  us  for  the  added 
nursing  care  required  by  aged  patients. 

Contrary  to  regulation  405.402,  (b),  you  do  not  reimburse  hospitals  currently, 
".  .  .  so  that  institutions  will  not  be  disadvantaged,  as  they  sometimes  are  under 
other  arrangements,  by  having  to  put  up  money  for  the  purchase  of  goods  and 
services  well  before  they  receive  reimbursement." 

You  stopped  doing  this  when  you  eliminated  the  current  financing  provisions. 
Not  only  that,  you  were  collecting  current  financing  while  another  branch  of  the 
government  was  stopping  us  from  increasing  our  cash  flow  through  the  Economic 
Stabilization  Program. 

Today,  the  health  care  industry  is  loaning  the  U.S.  government  about  $300,000,- 
000  interest  free  (per  our  own  figures  at  the  time  you  revoked  current  financing) 
in  direct  violation  of  405.402,  (b). 

The  "Allowance  in  Lieu  of  Specific  Recognition  of  Other  Costs"  gave  us  non- 
profit providers  a  2  percent  add-on  to  offset  any  inequities  in  the  reimbursement 
formula. 

You  abolished  this  provision  and  added  the  8M>  percent  nursing  differential.  This  gave 
us,  in  effect  about  a  1  percent  factor  instead  of  the  2  percent  we  had  been  getting. 

Not  only  that,  you  gave  the  same  nursing  differential  to  proprietary  hospitals 
too.  You  had  been  giving  them  a  1%  percent  "Allowance  in  Lieu  .  .  ." 

You  cut  the  proprietaries  by  about  H  percent  (still  maintaining  the  return  on 
equity  computation)  and  cut  the  non-profits  by  1  percent. 

You  did  not  maintain  equity  of  treatment  between  proprietaries  and  non- 
profits as  prescribed  by  405.402,  (b),  (5). 

I  mentioned  above  that  we  are  losing  the  8M>  percent  nursing  differential.  You 
have  published  its  revocation  in  The  Federal  Register. 

I  understand  you  feel  that  by  broadening  the  Medicare  program  to  add  a  few 
patients  who  are  under  65  years  of  age,  the  overall  Medicare  nursing  requirements 
are  the  same  as  the  balance  of  a  hospital's  patient  population. 

I  don't  understand  this  line  of  reasoning  since  these  new  (under  65)  Medicare 
patients  do  not  actually  require  less  than  average  care  (some,  i.e.  crippled  or  renal 
patients,  actually  require  more  than  average  care) .  It  is  a  little  hard  to  see  how 
this  circumstance  can  be  assumed  to  lower  Medicare's  use  of  our  hospital's 
nursing  time. 
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Already,  SSA's  actions  violate,  or  contradict  the  wording  of,  regulations 
405.402,  (a);  405.402,  (b),  (1),  (3),  (5),  and  (6);  405.403,  (b) ;  405.451,  (b) ;  and 
405.451  (c),  (1). 

By  artificially  limiting  costs  on  an  overall  basis  through  the  ceiling  on  routine 
care  costs,  you  are  violating  the  above  regulations,  PLUS,  405.451,  (c),  (2)  and 
405.451,  (c),  (3). 

You  did  this  last  year  when  you  established  these  ceilings  (using  the  90th  per- 
centile). Now  you  want  to  drop  the  limits  to  the  80th  percentile. 

You  are  planning  to  cut  our  reimbursement  during  a  period  of  rampant  inflation 
and  heavy  unionization  activity  in  the  health  care  field. 

You  have  already  modified  the  regulations  to  the  lower  of  cost  or  retail  charges . 
Now  we  have  cost  ceilings,  lower  yet. 

We  can  still  apply  for  exceptions  for  educational,  atypical  services,  and  extraor- 
dinary circumstances  under  405.560,  (f),  (2). 

However,  we  understand  that  in  a  letter  dated  December  20,  1974,  Thomas  M. 
Tierney,  Director  of  the  Bureau  of  Health  Insurance,  indicated  SSA  will  take  a 
restrictive  attitude  toward  the  granting  of  exceptions. 

And  we  thought  we  had  it  rough  under  the  Economic  Stabilization  Program. 

Our  industry  is  a  very  heavy  user  of  food,  petroleum,  petroleum  derivatives, 
and  utilities  (generated  by  petroleum).  These  have  been  the  most  outstanding 
performers  in  our  current,  inflationary  race. 

Our  nurses,  often  responsible  for  the  very  lives  of  our  patients,  earn  less  than  a 
carpenter  or  a  coal  miner.  Many  of  our  nurses  have  four  year  degrees. 

It  is  safe  to  assume  that  these  people  will  receive  (voluntarily  or  through  union 
pressure)  increases  commensurate  with  their  responsibilities  and  the  state  of  the 
economy. 

But  you  want  to  cut  our  reimbursement. 

You  indicate  that  you  have  made  no  direct  provision  in  your  ceilings  for  educa- 
tional programs,  patient  mix  or  scope  of  services  in  classifying  hospitals.  (Doesn't 
405.451,  (c),  (2),  command  you  to  obs3rve  these  differences?) 

You  failed  to  observe  this  regulation  because,  .  .  bed  size  has  been  shown  to 
be  correlated  with  these  factors.  Moreover,  the  variables  (HEW)  tested  for  possible 
addition  to  the  system  to  reflect  these  factors  more  directly  did  not  show  promise 
of  significant  improvement." 

Isn't  this  a  nice  bunch  of  semantics? 

What  do  you  mean  by  using  the  terminology,  .  .to  reflect  these  factors 
more  directly  .  .  ."?  (Emphasis  added.) 

What  does  the  terminology,  .  .  did  not  show  promise  of  significant  improve- 
ment.", mean? 

When  you  start  by  deleting  the  factors  altogether,  any  improvement  wculd  be 
100  percent  better. 

Does  "significant  improvement"  mean  greater  or  lesser  reimbursement  for 
hospitals? 

What  is  a  "variable"?  What  "variables"  were  tested?  How  were  they  tested? 
What  was  the  result  of  the  testing? 

If,  under  the  above  platitude,  greater  bed  size  equates  to  a  greater  range  of 
services  and  intensity  of  care,  and  if  that  equates  to  higher  cost,  the  cost  ceilings 
should  increase  as  bed  size  increases.  You  seem  to  be  saying  this. 

Why  then,  for  State  Group  II  in  the  non-urban  category,  does  the  rate  actually 
decrease  as  bed  size  and  scope  of  services  increases? 

Why  are  there  downward  fluctuations  in  four  other  State  Groups  as  bed  size 
goes  upward1!  Out  of  the  ten  State  Groups,  you  have  published,  five  (50  percent) 
exhibit  this  phenomenon. 

Your  statement  (quoted  above)  appears  to  be  one  of  the  underlying  assumptions 
under  which  your  numbers  were  formulated. 

Why  don't  the  numbers  and  the  statement  agree? 

Why  do  they,  in  fact,  seem  to  be  contradictory? 

This  is  documentary  evidence  that  this  particular  assumption  is  at  least  par- 
tially, if  not  totally,  invalid. 

With  half  of  the  State  Groups  showing  numbers  which  do  not  follow  your 
stated  premise,  what  additional  work  did  you  do  to  ensure  reliability?  Your  six 
point  outline  of  procedures  followed  in  developing  the  Groups  seems  to  indicate 
that  you  did  nothing  at  all. 

Numbers  based  on  the  premise,  "It  didn't  show  promise  so  we  left  it  out.", 
cannot  inspire  confidence. 

They  are  hardly  of  sufficient  quality  to  justify  SSA's  saddling  the  whole  industry 
with  them. 
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Another  premise  you  have  used  as  a  basis  for  your  numbers  is  that  the  income 
level  in  a  given  area  correlates,  directly,  to  the  cost  of  operating  a  hospital  in  that 
area. 

Apparently,  you  feel  that  a  low  income  area  results  in  lower  labor  costs  and 
vice  versa. 

About  a  month  or  two  ago,  the  Los  Angeles  Times  ran  a  special  edition  reviewing 
"Watts"  ten  years  after  the  infamous  "Watts  Riots." 

Very  prominent  in  this  section  of  the  paper  was  an  article  dealing  with  the 
staffing  problems  of  Martin  Luther  King  Hospital. 

It  seems  that  they  cannot  get  qualified  personnel  to  take  a  job  in  South  Central 
Los  Angeles.  I  understand  that  this  situation  exists  even  though  their  wage  scales 
are  equal  to,  if  not  better  than,  those  paid  by  many  hospitals  located  in  more 
affluent  areas  of  Los  Angeles. 

Significantly  higher  wage  scales  might  attrac   personnel  into  the  area. 

In  low  income  areas,  a  hospital's  chances  of  collecting  its  charges  from  patients 
are  also  decreased.  Sometimes,  cash  flow  can  become  so  acute  as  to  put  a  hospital 
on  C.O.D.  with  many  of  its  suppliers. 

When  this  happens,  volume  purchases  cannot  be  made  and,  consequently, 
volume  discounts  cannot  be  earned.  Often,  goods  sold  to  hospitals  in  this  situation 
are  priced  at  full  retail  levels  or  higher. 

Our  management  consultants  have  advised  me  that  one  of  their  clients  is 
presently  purchasing  their  food  from  a  local  supermarket — and  is  actually  saving 
money  by  doing  this  rather  than  buying  from  wholesalers. 

Even  rural  ("non-urban")  hospitals  have  been  known  to  promulgate  high 
salary  scales  to  attract  staff  from  the  big  city.  How  about  the  freight  bill  to  truck 
supplies  200  miles  over  the  mountains  from  Los  Angeles  to  Lindsay?  Local  delivery 
rates  in  Los  Angeles  are  not  quite  the  same  as  that. 

A  rural  community  with  a  heavy  population  of  migrant  farm  workers  cannot 
compete  with  Beverly  Hills  for  per  capita  income.  Wouldn't  it  be  more  logical  to 
assume  that  location  is  more  important  than  per  capita  income  in  affecting  hospital 
costs. 

Location  should  be  measured  in  terms  of  distance  from  a  supply  source,  not 
distance  from  an  SMSA.  An  SMSA  only  indicates  existence  of  a  population  in 
excess  of  50,000.  Hospitals  located  50  miles  from  Fresno  still  have  to  buy  supplies 
from  Los  Angeles,  200  miles  away. 

Gentlemen,  these  are  cold,  hard,  incontrovertible  facts.  They  are  not  mere 
assumptions. 

For  a  few  more  of  these  facts,  please  read  the  attached  article  from  the  Octo- 
ber 26,  1974,  edition  of  Business  Week. 

In  view  of  all  this,  SSA's  glib  statement  about  "variables"  not  showing  any 
"promise",  and  the  decision  to  take  action,  apparently  without  any  meaningful 
analysis,  seems  to  be  somewhat  irresponsible. 

With  all  of  this  in  mind,  Mr.  Tierney's  letter  outlining  SSA's  restrictive  attitude 
toward  exceptions  might  possibly  be  more  than  irresponsible. 

Do  the  predictions  of  Business  Week  have  to  come  true  before  SSA  will  cease 
violating  its  own  regulations  and  begin  to  treat  the  industry  fairly? 

What  about  the  taxpayers  in  this  Hospital  District?  How  should  they  feel  about 
subsidizing  the  Medicare  program? 

What  kind  of  obfuscation  will  SSA  use  to  explain  away  their  tax  bill?  Maybe 
the  taxpayers'  "variables"  did  not  show  enough  "promise." 

I  would  not  object  to  trying  to  keep  my  hospital's  costs  below  the  "80th  per- 
centile plus  10%"  of  a  proven,  statistically  valid,  homogeneous  group.  We  are 
constantly  seeking  ways  to  cut  our  costs.  We  continually  take  actions  which  we 
feel  will  produce  this  result.  We  would  welcome  your  help. 

However,  you  have  failed  to  publish  anything  in  the  April  17,  1975,  Federal 
Register  which  demonstrates  that  the  State  Groups  are  homogeneous.  In  fact, 
the  published  information  seems  to  document  that  the  State  Groups  are  not 
homogeneous. 

If  you  are  not  going  to  compare  this  hospital  with  similar  hospitals,  then  you 
should  not  force  this  hospital  to  correspond  in  any  way  with  the  operating  ex- 
perience of  the  group.  All  hospitals  should  resist  such  a  scheme. 

If  you  are  not  going  to  follow  the  regulations,  maybe  you  should  publish  a 
retraction  of  them. 

If  you  are  also  going  to  promulgate  conflicting  regulations,  perhaps  you  should 
also  retract  those  you  do  not  intend  to  implement. 

If  lawmaking  (including  taxation)  and  appropriations  are  the  province  of 
Congress,  can  SSA,  directly  or  indirectly,  force  a  Hospital  District  to  tax  its 
population  and  thereby  subsidize  the  Medicare  program. 
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If  the  Medicare  program,  by  not  recognizing  the  needs  of  hospitals,  won't 
cover  the  full  cost  of  providing  care  to  its  beneficiaries,  then  it  will  force  taxation 
at  some  local  levels  as  well  as  price  increases  to  other  purchasers. 

Is  SSA  really  willing  to  risk  this  situation? 

If  it  is  your  objective  to  lower  the  cost  of  health  care,  may  I  suggest  that  you 
cannot  achieve  the  objective  by  bankrupting  the  present  delivery  system. 

Working  with  the  system  to  make  it  more  efficient  would  seem  to  be  a  reasonable 
approach. 

Contrary  to  popular  belief,  hospitals,  with  a  few  exceptions,  are  not  irresponsible 
spendthrifts.  We  function  in  the  same  economy  as  everyone  else. 

When  jobless  rates  increase,  our  collections  decrease.  When  profit  margins 
shrink,  donations  to  hospitals  and  other  institutions  also  contract. 

To  be  fiscally  irresponsible  in  these  times  will  cause  a  hospital's  doors  to  close 
just  as  fast  as  any  other  business. 

With  the  anesthesiologists'  walkout  in  the  San  Francisco  Bay  Area  only  a 
few  days  old,  industry  officials  are  predicting  bankruptcy  for  some  hospitals. 

Right  now,  with  reserves  depleted  by  the  Economic  Stabilization  Program 
and  the  tight  economy,  we  are  walking  along  a  narrow  path.  One  false  move 
and  man}^  of  us  will  plunge  into  financial  disaster. 

Which  way  is  SSA  going  to  push? 
Very  truly  yours, 

Hugh  Olson,  Administrator. 


[Mailgram] 

Laredo  Mercy  Hospital, 

Laredo,  Tex.,  May  25,  1975. 

Hon.  Kika  de  la  Garza, 
Washington,  D.C.: 

Under  the  Medicare  Program,  the  A  8.5  percent  nursing  salary  differential 
permits  us  to  recover  costs,  without  it,  we  will  be  furnishing  services  at  less  than 
cost.  Please  help  us  to  protect  our  other  patients  by  supporting  HR7000.  Thank 
you. 

Sister  Mary  Maurelia  Petrus,  R.S.M., 

Administrator. 


Maine  Hospital  Association, 

Augusta,  Maine,  June  3,  1975. 

Mr.  John  M.  Martin,  Jr., 

Chief  Counsel,  Committee  on  Ways  and  Means, 

Longworth  House  Office  Building,  Washiyigton,  D.C. 

Dear  Mr.  Martin:  This  letter  is  written  on  behalf  of  the  52  hospitals  in  the 
State  of  Maine  that  are  members  of  the  Maine  Hospital  Association.  As  you  will 
note,  the  Maine  Hospital  Association  is  located  at  83  Western  Avenue,  Augusta, 
Maine  04330. 

It  is  our  understanding  that  the  Subcommittee  on  Health  of  the  House  Ways 
and  Means  Committee  will  be  conducting  oversight  hearings  on  June  12  to 
examine  the  implementation  of  selected  Medicare  regulations,  including  Utiliza- 
tion Review;  termination  of  the  8%  percent  nursing  salary  differential;  and 
Section  223  regulations  reducing  limits  on  hospital  routine  service  costs.  It  is 
to  the  last  two  items  that  this  letter  is  primarily  directed. 

Maine  hospitals  are  extremely  concerned  over  the  unilateral  decision  by  the 
Social  Security  Administration  to  discontinue  the  8^%  routine  nursing  service 
cost  differential  published  in  the  Federal  Register.  The  arguments  the  Social 
Security  Administration  stated  to  justify  the  termination  of  the  routine  nursing 
service  cost  differential  are  without  foundation  and  appear  to  be  based  on  specula- 
tive reasoning  rather  than  on  factual  analyses.  There  has  been  no  further  study 
undertaken  to  contradict  the  1969  study  which  was  cited  by  the  Social  Security 
Administration  as  the  necessary  evidence  to  support  the  introduction  of  the 
8^%  differential.  In  this  regard,  the  hospitals  in  Maine  would  be  glad  to  assist 
S.S.A.  or  the  Subcommittee  on  Health  in  undertaking  such  a  study  to  determine 
if  the  facts  support  the  basic  contention  which  the  Social  Security  Administration 
is  making. 
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In  analyzing  the  impact  of  the  proposed  regulations,  it  is  important  for  the 
Subcommittee  on  Health  to  realize  the  immense  financial  burden  this  action 
will  place  on  small,  rural  hospitals  which  are  not  likely  to  have  special  care 
units  and  which  care  for  proportionately  more  Medicare  patients  than  do  large 
hospitals.  As  part  of  the  justification  for  the  Social  Security  Administration's 
action  to  terminate  this  differential,  they  stated:  "Since  July,  1969,  there  has 
been  a  marked  increase  in  the  number  of  special  care  beds  (intensive  care,  coronary 
care,  etc.)  providing  more  intensive  nursing  care  than  is  found  in  general  routine- 
care  areas,  and  there  has  thus  been  a  shift  of  the  intensely  ill  from  general  routine- 
care  areas  to  these  special-care  units."  Based  on  a  recent  study,  with  50  hospitals 
in  the  State  of  Maine  reporting,  only  16  (or  32%)  indicated  a  specific  cardiac  acre 
center,  and  only  31  (or  62%)  indicated  an  intensive  care  unit  of  any  kind.  For 
this  reason,  it  seems  obvious  that  a  relatively  large  number  of  Maine  hospitals, 
which  do  not  possess  this  type  of  specialized  capability,  will  be  unduly  penalized 
by  this  proposed  regulation. 

With  regard  to  the  Section  223  regulations,  there  seems  to  be  a  gross  inequity 
in  the  development  of  the  full  income  grouping,  with  States  classified  according  to 
per  capita  income,  to  be  used  for  hospitals  located  in  nonstandard  Metropolitan 
Statistical  Areas.  According  to  the  SSA  groupings,  both  New  Hampshire  and 
Vermont  fall  into  "Group  II"  while  Maine  falls  into  Group  "IV."  This  grouping, 
according  to  per  capita  income,  would  cause  a  major  inequity  in  most  hospitals 
with  less  than  100  beds,  as  most  hospitals  in  Maine  are,  receiving  a  limit  of  $67.00 
per  day  while  those  in  New  Hampshire  and  Vermont  would  receive  $90.00  per 
day  limit.  Thus,  under  this  type  of  bureaucratic  mishandling  it  is  probable  that 
a  hospital  in  Maine  would  receive  the  $67.00  limit,  while  a  hospital  20  miles  away 
in  New  Hampshire  would  receive  the  higher  $90.00  limit.  This  does  not  seem  to 
the  Maine  Hospital  Association  to  be  a  fair  and  equitable  approach  to  the  financing 
of  medical  care  to  the  aged  and  disabled. 

We  applaud  the  efforts  of  the  Subcommittee  in  its  undertaking  of  these  over- 
sight hearings.  If  there  is  any  further  information  we  can  provide  the  Subcommittee 
in  its  efforts,  we  will  be  pleased  to  do  so. 
Cordially, 

Fletcher  M.  Bingham,  President. 


University  of  Maryland  Hospital, 

Department  of  Nursing, 

June  2,  1975. 

Mr.  Al  Ullman, 

Chairman  of  Ways  and  Means  Committee,  Longworth  House  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Ullman:  I  would  like  to  recommend  support  for  the  Bill  H.R. 
7000,  which  would  require  the  Social  Security  Administration  to  continue  to 
provide  for  the  allowance  for  an  inpatient  routine  nursing  salary  cost  differential 
of  at  least  8H%,  as  a  reimbursable  cost  of  inpatient  nursing  care,  in  recognition 
of  the  above  average  cost  of  furnishing  such  care  to  aged  patients. 
Sincerely, 

Shirley  L.  Milke, 
Associate  Director,  Operation  Room,  Recovery  Room  and 

Cardiovascular  Intensive  Care  Unit. 


Health  Services  Corporation 
of  the  Church  of  Jesus  Christ  of  Latter-Day  Saints, 

Ogden,  Utah,  June  10,  1975. 

Hon.  Dan  Rostenkowski, 
Chairman,  Subcommittee  on  Health, 
House  Ways  and  Means  Committee, 
Washington,  D.C. 

Dear  Mr.  Rostenkowski:  I  hereby  express  my  objections  to  the  proposed 
removal  of  the  8^%  nursing  differential  for  Medicare  patients  being  reviewed  by 
your  committee  at  this  time.  It  is  amazing  that  the  Secretary  of  Health,  Educa- 
tion, and  Welfare  could  so  completely  disregard  the  wording  and  the  intent  of  the 
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Medicare  law.  The  law  states  that  reimbursement  will  be  based  on  reasonable 
costs  and  that  other  patients  in  the  hospital  would  not  be  expected  to  subsidize 
the  Medicare  patients.  The  decision  to  remove  the  S}/2%  nursing  differential  could 
not  have  been  based  on  factual  information  because  in  reality  the  care  of  Medicare 
patients  does  require  a  greater  amount  of  nursing  care. 

The  provision  of  Medicare  services  to  some  patients  under  65  years  of  age  and 
the  marked  increase  in  special  care  beds  does  not  change  the  fact  that  the  Medicare 
patients  utilizing  these  services  do  not  represent  a  major  portion  of  total  Medicare 
patient  volume.  Medicare  patients  in  categories  other  than  under  65  years  of  age, 
or  the  special  care  areas,  represent  the  bulk  of  volume  under  Medicare  and 
therefore  require  the  greater  amount  of  nursing  care. 

During  1974  a  study  to  determine  the  nursing  work  load  and  staffing  here  at 
McKay-Dee  Hospital  Center  was  conducted.  One  of  the  elements  of  the  study 
specifically  related  to  the  difference  of  nursing  care  required  for  patients  over  and 
under  age  65.  A  summary  of  the  portion  of  that  study  relating  to  the  comparison 
of  Medicare  nursing  requirements  is  attached  for  your  perusal.  You  will  note  that 
in  every  category,  with  the  exception  of  one,  the  amount  of  nursing  care  required 
was  greater  for  those  patients  65  years  of  age  and  over  than  for  those  under  65. 
The  only  exception  was  in  category  IV  of  medical  patients.  We  feel  this  study  gives 
strong  evidence  that  HEW's  reason  for  removing  the  8H%  nursing  differential  is 
not  justified. 

I  strongly  urge  that  you  and  your  committee  institute  legislative  remedies  to 
correct  these  injustices,  and  also  that  the  committee  urge  the  Secretary  of  Health, 
Education,  and  Welfare  to  change  the  current  regulations. 

Thank  you  for  your  consideration. 

Yours  very  truly, 

Kenneth  C.  Johnson,  Administrator. 


Statement  of  McKay-Dee  Hospital  Center,  Ogden,  Utah 
work  load  and  staffing 

Summary 

A  detailed  analysis  of  the  nursing  work  load  and  staffing  at  the  McKay-Dee 
Hospital  Center  was  undertaken  during  1974.  One  of  the  objectives  of  the  study 
was  to  compare  patient  types  and  amount  of  service  rendered.  The  difference  of 
amount  of  nursing  care  between  patients  over  age  64  and  under  age  65  was 
calculated.  Special  care  units  such  as  Intensive  Care  and  Coronary  Care  were  not 
evaluated.  The  study  shows  that  patients  age  65  and  over  required  15.87%  more 
hours  care  per  patient  day  than  patients  under  age  65. 

A  study  was  conducted  over  a  period  of  several  months  and  included  a  detailed 
data  gathering  for  a  12-day  period,  July  22  through  August  2,  1974.  Observation 
on  the  nursing  unit,  interviews  with  personnel  involved,  and  other  sources  of 
information  were  also  used.  The  nursing  units  analyzed  were:  Ob-Gyn  (2S), 
Orthopedics  (4S),  Medical  No.  1  (5N),  Medical  No.  2  (5C),  Surgical  (3S),  Surgi- 
cal (4N),  Supportive  and  Rehabilitative  Care  (2D),  and  General  Acute  II  (3D). 

The  detailed  data  gathering  was  performed  by  the  nursing  staff  and  contained 
information  relating  to  the  patient's  characteristics  and  acuity  of  illness  as  well 
as  specific  tasks  performed  for  that  patient  by  hour  of  day  and  nursing  skill 
level  performing  the  task.  Also,  information  relating  to  nursing  station  activities 
was  gathered  by  personal  observation  and  interviews. 

Study  methodology 

The  methodology  used  to  analyze  the  nursing  activities  within  the  McKay- 
Dee  Hospital  Center  was  developed  by  the  Systems  Engineering  Program  of 
the  Massachuetts  Hospital  Association.  This  is  based  on  a  detail  data  gathering 
of  all  nursing  activities  performed  on  each  patient  for  a  given  length  of  time. 
After  this  data  had  been  gathered,  it  was  keypunched  by  Management  Systems 
Corporation  and  then  run  through  a  computer  program  which  analyzed  the 
information  in  question.  However,  beforehand  there  was  a  great  deal  of  preparation 
necessary  on  the  part  of  the  nursing  staff  to  analyze  each  specific  task  and  develop 
a  procedure  manual  and  standard  time  allotted  for  those  specific  tasks. 

This  methodology  has  been  used  many  times  throughout  the  country  and  is 
considered  a  reasonable  approach  to  the  analysis  of  nursing  operations  within 
a  hospital. 
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Analysis  of  data 

After  the  data  was  gathered,  it  was  edited  by  the  nursing  staff  and  by  the 
Management  Engineering  Program.  Then  the  data  was  sent  to  Management 
Systems  Corporation  for  keypunching  and  analysis  of  data  in  the  computer 
program. 

The  computer  program  is  very  extensive  and  provides  a  great  deal  of  useful 
information  in  analyzing  the  nursing  operations  of  the  hospitals.  This  is  summa- 
rized in  graphs  and  charts,  and  the  printouts  are  available  for  any  in-depth 
analysis  by  the  hospital. 

McKAY-DEE  HOSPITAL  CENTER,  OGDEN,  UTAH-AVERAGE  DIRECT  NURSING  CARE  HOURS  PER  PATIENT  DAY,  1974 


Level  of  care 

Patient  type  Category  I      Category  II     Category  III     Category  IV  Average 


Surgical: 

65+  

65-  

Medical: 

65+  

65-  

Gynecology:  65+  

Supportive  care  (surgical): 

65+  

65-   

Rehabilitation  (medical): 

65+  

65-  


3.701 
2.912 

3.59 
3.96 

5.43 
4.90 

6.105 
5.08 

4.7 
4.2 

2.83 
2.29 
2.09 

3.81 
3.35 
2.64 

5.19 
3.07 
3.4 

5.03 
6.217 

4.2 
3.7 
2.31 

3.02 
2.75 

6.17 
4. 63 
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Health  Services  Corporation 
of  the  Church  of  Jesus  Christ  of  Latter-Day  Saints, 

Ogden,  Utah,  June  10,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Subcommittee  on  Health,  House  Ways  and  Means  Committee, 
Washington,  D.C. 

Dear  Mr.  Rostenkowski:  This  letter  concerns  the  proposed  new  Medicare 
regulations  which  would  revise  the  schedule  of  limits  on  Hospital  Inpatient 
General  Routine  Service  Costs. 

These  proposed  regulations  appear  to  be  attempts  to  circumvent  the  intent 
of  Congress.  As  I  interpret  the  law  (92-603  Section  223),  it  is  apparent  that  the 
concern  is  with  identifying  "inefficiencies  and/or  excesses"  but  at  the  same  time 
recognizing  that  quality  and  intensity  of  care  contribute  to  variations  in  hospi- 
tal costs. 

In  our  area  we  have  been  and  are  now  below  the  national  norms  in  inpatient 
routine  service  costs.  We  find  ourselves  placed  in  the  unfavorable  position  of 
having  to  "catch  up"  or  compete  regionally  to  obtain  or  hold  competent  employ- 
ees and  meet  other  inflationary  demands.  Many  of  our  increases  are  a  result  of 
imposed  national  legislation,  an  example  being  the  removal  of  the  Taft-Hartley 
exemptions  for  hospitals. 

It  appears  to  me  that  there  is  not  rationale  for  your  decision,  except  the  "pock- 
etbook."  I  object  to  the  fact  that  Uncle  Sam  wants  to  play  the  "rich  uncle"  but 
at  the  same  time  does  not  want  to  pay  the  price.  I  feel  there  must  be  a  more  equi- 
table method  of  identifying  inefficiencies  and/or  excesses  in  individual  hospitals 
which  would  not  diminish  the  quality  and  intensity  of  care  now  being  rendered. 
It  does  not  seem  fair  to  take  punitive  action  against  all  hospitals  when  the  prob- 
lem is  caused  by  a  few. 

I  strongly  urge  that  you  and  your  committee  prevail  upon  the  Secretary  of 
Health,  Education,  and  Welfare  to  correct  the  irregularities  that  exist  in  the 
proposed  new  Medicare  regulations. 
Yours  very  truly, 

Kenneth  C.  Johnson,  Administrator. 


Statement  of  Patric  E.  Ludwig,  President,  Michigan  Hospital  Association 

summary 

The  Michigan  Hospital  Association,  which  represents  nearly  240  hospitals 
and  related  health  care  institutions  in  Michigan,  strongly  objects  to  the  SSA 
actions  to:  (1)  eliminate  the  routine  nursing  ccst  differential  frcm  Medicare 
reimbursement  and,  (2)  revise  the  inpatient  routine  per  diem  cost  limitations. 
These  actions  are  believed  to  be  inconsistent  with  congressional  intent  relative 
to  the  conduct  of  the  Medicare  program  and,  if  permitted  to  be  implemented, 
will  adversely  affect  hospital  care  in  Michigan.  (Page  1  of  the  Statement) 

The  SSA  rationale  for  elimination  of  the  nursing  differential  is  without  sub- 
stance. Available  evidence  shows  that  Medicare  patients,  which  generally  suffer 
from  conditions  that  are  more  acute  than  other  groups,  require  additional  routine 
nursing  care.  Even  in  those  hospitals  where  special  care  units  are  available,  the 
Medicare  patient  still  receives  relatively  more  routine  nursing  care.  (Page  2  of 
the  Statement) 

Elimination  of  the  differential  will  unjustly  reduce  Michigan  community  hospi- 
tals' Medicare  reimbursement.  In  1973,  the  differential  accounted  for  roughly 
$6.5  million.  Because  of  the  slim  operating  position  of  Michigan  hospitals,  this 
factor  alone  would  have  created  a  statewide  hospital  deficit  of  approximately 
$5  million.  (Page  3  of  the  Statement) 

The  revised  routine  per  diem  cost  limitation  disproportionately  affects  small 
rural  hospitals.  Data  developed  by  SSA  shows  that  19  Michigan  hospitals  will 
probably  exceed  the  revised  limitation.  Over  half  of  the  hospitals  affected  are 
located  in  towns  where  they  are  the  sole  institutional  provider.  By  no  means  are 
these  hospitals  "luxury"  institutions.  (Page  4  of  the  Statement) 

The  Michigan  Hospital  Association  views  the  actions  of  SSA  on  these  issues 
as  inequitable  and  arbitrary  and  urges  the  committee  not  to  condone  their  imple- 
mentation. (Page  5  of  the  Statement) 

The  Michigan  Hospital  Association,  which  represents  nearly  240  hospitals  and 
related  health  care  institutions  in  Michigan,  strongly  objects  to  the  Social  Secu- 
rity Administration's  (SSA)  actions  to:  (1)  eliminate  from  Medicare  reimburse 
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ment  the  8H  percent  routine  nursing  cost  differential;  (2)  revise  the  inpatient 
routine  per  diem  cost  limitations.  We  view  the  SSA  actions  as  inequitable,  not 
based  on  substance,  and  as  such,  are  inconsistent  with  congressional  intent  rela- 
tive to  the  conduct  of  the  Medicare  program.  If  permitted  to  be  implemented, 
these  regulations  will  adversely  affect  hospital  care  in  Michigan.  Detailed  below 
are  the  Association's  concerns  on  each  issue. 

8)2  Percent  nursing  differential 

The  8>'2  percent  nursing  differential  is  included  in  Medicare  reimbursement  to 
reflect  the  relatively  high  routine  nursing  care  given  elderly  patients.  However, 
SSA  now  contends  that  this  factor  is  no  longer  sighnificant  becuase  of  increased 
supply  and,  commensurate  use  by  the  aged,  of  special  care  units  (Intensive 
Care  Units  and  Coronary  Care  Units).  Among  other  things,  this  SSA  conten- 
tion assumes  that  all  hospitals  have  such  units.  In  Michigan,  however,  only 
30.  4  percent  of  all  hospitals  had  a  Coronary  Care  Unit  (CCU)  while  59.9  percent, 
had  an  Intensive  Care  Unit  (ICU)1.  This  data  is  for  1973.  Thus,  in  many  Michigan 
hospitals,  it  is  not  possible  for  the  intensely  ill  elderly  patients  to  be  treated  in  a 
special  setting.  Moreover,  the  proportion  of  hospitals  having  such  units  has  not 
increased  substantially  in  recent  years.  For  example,  in  1972,  31.5  percent  of 
Michigan  hospitals  had  a  CCU  while  55.3  percent  had  an  ICU.2  Despite  the  exist- 
ence of  special  care  units,  SSA  has  not  demonstrated  that  the  elderly  in  hospitals 
that  have  these  units,  do  not  receive  additional  routine  nursing  care.  On  the 
contrary,  the  evidence  shows  that  even  in  these  hospitals,  Medicare  patients 
receive  additional  nursing  care.  For  example,  the  authors  of  the  original  study 
which  determined  the  existence  and  magnitude  of  additional  nursing  service 
provided  the  elderly  have  upon  futher  investigation  concluded:  "Medicare 
patients  in  adult  medical  and/ or  surgical  units  do  receive  relatively  more  care 
even  when  the  intensely  ill  are  not  cared  for  in  these  units."3 

In  1972,  Medicare  patients  represented  14.4  percent  of  all  discharges  from 
Michigan  hospitals.4  However,  by  examining  the  types  of  conditions  treated 
it  can  be  readily  seen  that  the  elderly  are  disproportionately  affected  by  more 
severe  disorders  which  are  generally  associated  with  a  high  degree  of  bodily 
dysfunction.  These  facts  are  readily  linked  to  more  intense  routine  nursing  care 
required  of  these  patients.  The  table  below  arrays  the  percentage  Medicare  dis- 
charges representive  of  all  discharges  by  19  final  diagnosis  categories  for  1972. 


Percent  medicare 

Condition  discharges  by  condition 

All  conditions   14.  4 

1.  Infective  and  parasitic  diseases   10.  1 

2.  Neoplasm : 

Malignant   42.  0 

Benign   6.  6 

3.  Endocrine,  nutritional,  and  metabolic  diseases   24.  9 

4  Diseases  of  blood  and  blood-forming  organs   20.  1 

5  Mental  disorders   9.  2 

6.  Diseases  of  nervous  system  and  sense  organs   23.  8 

7.  Diseases  of  circulatory  system   42.  5 

8.  Diseases  of  respiratory  system   10.  4 

9.  Diseases  of  digestive  system   17.  8 

10.  Disease  of  genitourinary  system   11.  2 

11.  Complications  of  pregnancy,  childbirth,  and  puerperium   0.  1 

12.  Diseases  of  skin  and  subcutaneous  tissue   10.3 

13.  Diseases  of  musculoskeletal  system  and  connective  tissue   12.  0 

14.  Congenital  anomalies   2.  6 

15.  Certain  causes  of  perinatal  morbidity   0.  4 

16.  Sjonptoms  and  ill-defined  conditions   16.  4 

17.  Accidents,  poisonings,  and  violence   15.  0 

18.  Special  conditions  and  examinations  without  sickness   9.  8 

19.  Newborn   0.  1 


Source:  Loup,  Roland  and  Matteson,  Ann  Inpatient  Statistics  of  Short-Term 
Hospitals,  PAS  Hospitals  1972,  CPHA,  Ann  Arbor,  September,  1974. 


1  Source:  Hospital  Statistics,  1974  Ed.  American  Hospital  Association,  Chicago. 

2  Source:  Hospital  Statistics,  1972,  American  Hospital  Association,  Chicago. 

3  Communication  from  Stanley  E.  Jacobs,  Ph.D.  and  Glenn  L.  Anderson  to  J.B.  Cardwell,  May  1,  1975. 
i  Loup,  Roland  and  Matteson,  Ann  Inpatient  Statistics  of  Short-Term  Hospitals,  Michigan  PAS  Hospitals 

1972,  CPHA,  Ann  Arbor,  September .  1974. 
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Elimination  of  the  Medicare  nursing  differential  which  is  justly  due  hospitals 
will  have  a  catastrophic  effect  on  the  finances  of  Michigan  hospitals.  The  Associ- 
ation has  estimated  that  the  differential  represented  about  $6.5  million  in  1973 
for  Michigan  community  hospitals.  In  that  same  year,  total  revenue  (less  deduc- 
tions) was  $1,343,815,000  while  total  expenses  were  $1,342,425,000.  5  This  results 
in  a  total  industry-wide  surplus  of  only  $1.4  million  or  .1  percent.  From  this 
miniscule  operating  surplus,  remodeling  of  facilities  and  upgrading  services  is 
taken.  Therefore,  as  can  be  seen,  had  the  elimination  of  the  nursing  differential 
occurred  in  1973,  Michigan  hospitals  would  have  run  a  statewide  deficit  on  the 
order  of  $5  million.  It  is  not  possible  to  provide  a  continuum  of  ample  and  high 
quality  care  under  such  terms. 

Revised  inpatient  routine  per  diem  cost  limitation  (sec.  223) 

The  Congress'  intent  in  section  223  of  P.L.  92-603  was  to  limit  Medicare  reim- 
bursement to  institutions  that  are  inefficiently  operated  or  provide  unnecessary 
degree  of  service.  Under  the  revised  section  223,  limits  on  per  diem  cost  and 
revised  SSA  classification  scheme  which  categorizes  all  of  the  nation's  hospitals 
into  one  of  32  groupings,  this  intent  is  not  met.  Because  SSA  did  not  account 
for  enough  factors  in  its  classification  scheme  and  because  they  arbitrarily  lowered 
the  routine  per  diem  limit  to  the  80th  percentile  plus  10  percent  of  the  median, 
hospitals  are  unjustly  penalized. 

SSA  has  provided  the  names  of  Michigan  institutions  which  probably  will 
be  impacted  by  the  revisions.  This  data  which  was  requested  by  the  American 
Hospital  Association  shows  that  19  Michigan  hospitals  will  probably  exceed 
the  revised  limits.  However,  a  thorough  analysis  of  this  data  by  the  Michigan 
Hospital  Association  reveals  an  alarming  situation.  First,  13  of  the  19  impacted 
hospitals  are  located  in  rural  or  so-called  non-SMSA  areas.  In  other  words, 
nearly  70  percent  of  the  institutions  affected  are  rural  based.  Does  this  dispro- 
portionate impact  suggest  equitability  in  design  of  the  regulatory  scheme? 

Upon  closer  inspection,  the  data  shows  that  of  the  13  non-SMSA  hospitals, 
ten  are  located  in  Michigan  towns  in  which  they  are  the  only  institution.  These 
are  not  "luxury"  hospitals,  but  rather  institutions  offering  basic  and  necessary 
community  service.  The  average  number  of  beds  in  these  ten  hospitals  is  56 — thus, 
relatively  speaking,  thej7  are  quite  small. 

As  for  the  remaining  three  non-SMSA  hospitals  affected,  it  is  interesting  to 
note  that  they  are  all  located  in  Battle  Creek.  Half  of  the  hospitals  in  the  major 
Michigan  city  are  adversely  impacted.  The  adversely  affected  hospitals  have  an 
average  occupancy  rate  of  more  than  80  per  cent  with  each  having  bed  comple- 
ments above  200.  The  apparent  reason  that  the  revised  limits  have  such  concen- 
trated impact  in  Battle  Creek  demonstrates  again  the  inadequacies  of  the  SSA 
scheme.  Despite  Battle  Creek  being  a  major  Michigan  city,  it  was  not  classified 
in  an  SMSA  grouping,  In  all  likelihood,  this  technicality  when  applied  in  the 
classification  scheme  caused  this  unequal  impact. 

With  respect  to  the  six  SMSA  located  hospitals,  it  should  be  noted  that  a  number 
are  speciality  orientated  with  some  having  teaching  status. 

In  conclusion,  the  Michigan  Hospital  Association  on  behalf  of  its  member 
institutions,  submits  that  the  two  changes  cited  in  Medicare  reimbursement  are 
inequitable  and  arbitrary.  Furthermore,  we  believe  the  intent  of  Congress  with 
respect  to  the  Medicare  program  is  being  violated  by  these  recent  SSA  actions. 
As  a  consequence,  we  urge  this  Committee  not  to  condone  these  changes. 

Respectively  submitted  to  the  subcommittee  on  Health  of  the  United  States' 
House  Ways  and  Means  Committee,  May  30,  1975  by  Patric  E.  Ludwig,  President 
of  the  Michigan  Hospital  Association. 


8  Hospital  Statistics,  1974  Edition,  American  Hospital  Association,  Chicago. 
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Montana  Deaconess  Hospital, 

Great  Falls,  Mont.,  June  A,  1975. 

] 

Re  statement  on  terminating  the  inpatient  routine  nursing  salary  cost  differentia 
as  a  reimbursable  cost  of  a  provider  (Federal  Register:  April  3,  1975). 

Subcommittee  Chairman  Dan  Rostenkowski 
Subcommittee  on  Health, 
Committee  on  Ways  and  Means, 
Washington,  D.C. 

Dear  Mr.  Rostenkowski:  Montana  Deaconess  Hospital  takes  great  exception 
to  the  termination  of  the  inpatient  routine  nursing  salary  cost  differential  allow- 
able for  Medicare  patients.  We  have  analyzed  the  reason  given  for  this  termination 
and  find  no  documentation  that  justifies  the  proposed  action.  For  example,  the 
first  reason  given  for  this  change  is: 

"Public  Law  92-603,  the  Social  Security  Amendments  of  1972,  86  Stat.  1329, 
expanded  the  scope  of  Medicare  coverage  to  include  a  significant  number  of 
beneficiaries  in  the  below-age-65  population ;  that  is,  certain  disabled  beneficiaries 
and  those  with  end-stage  renal  disease.  The  larger  the  segment  of  below-age-65 
population  is  encompassed  by  the  Medicare  Program,  the  more  appropriate  an 
average  per  diem  amount  for  all  beneficiaries  becomes." 

There  are  two  problems  with  the  above.  The  first  is  our  experience  does  not 
indicate  that  a  significant  number  of  other  Medicare  beneficiaries  are  utilizing 
hospital  services.  During  our  fiscal  year  ending  June  30,  1974,  only  7.3%  of  our 
Medicare  patient  volume  was  in  the  below-age-65  category.  Surely,  this  is  not  a 
significant  number.  The  other  problem  is  that  patients  now  covered  under  the 
new  scope  of  Medicare  are  very  difficult  to  care  for.  Disabled  population,  as  well 
as  the  end-stage  renal  population,  require  more  care  than  the  average  patient  we 
serve.  It  would  appear  additional  studies  should  be  initiated  to  substantiate  that 
an  average  routine  per  diem  reimbursement  for  Medicare  beneficiaries  would  be 
appropriate. 

The  second  reason  given  for  this  change  is : 

"The  study  originally  used  in  establishing  the  inpatient  nursing  salary  cost 
differential  indicated  that  elderly  patients  received  a  greater  degree  of  nursing 
care  than  did  younger  ones.  Since  July,  1969,  there  has  been  a  marked  increase 
in  the  number  of  special  care  beds  providing  more  intensive  nursing  care  than  is 
found  in  general  routine  areas,  and  there  has  thus  been  a  substantial  shift  of  the 
intensely  ill  from  general  routine  care  areas  to  these  special  care  units.  In  addition, 
a  higher  percentage  of  utilization  of  health  insurance  program  beneficiaries  of 
the  special  care  units  than  of  general  routine  care  areas  reflects  to  a  significant 
extent  that  the  nursing  care  that  brought  about  recognition  of  the  routine  nursing 
differential  is  now  being  given  in  special  care  units." 

At  Montana  Deaconess  Hospital  we  have  not  found  that  Medicare  patients 
have  created  a  need  to  markedly  increase  the  number  of  our  special  care  beds.  In 
fact,  during  the  past  8  years  we  have  not  added  a  single  bed  in  either  the  Cardiac 
Unit  or  our  Intensive  Care  Unit. 

It  was  also  mentioned  that  Medicare  patients  utilize  special  care  units  to  a 
greater  degree  than  the  rest  of  the  hospital  population.  Our  statistics  do  not  sub- 
stantiate this.  During  the  fiscal  year  ending  June  30,  1974,  the  patient  days  of  care 
rendered  in  our  Cardiac  Care  Unit  and  Intensive  Care  Unit  totaled  3,477.  Of 
this  amount,  Medicare  utilization  accounted  for  997  patient  days.  During  the 
same  period  our  total  patient  day  volume  was  66,478  and  Medicare  total  patient 
care  volume  was  23,023.  These  statistics  show  that  Medicare  utilization  of  our 
special  care  units  is  actually  less  than  the  total  hospital  utilization  of  our  special 
units.  It  would  appear  that  similar  statistics  in  other  hospitals  should  be  reviewed 
to  determine  the  actual  Medicare  utilization  of  special  care  units. 

Both  of  the  above  reasons  given  for  terminating  the  inpatient  routine  nursing 
salary  cost  differential  overlook  the  most  important  factor  in  hospitalization  of 
the  over-age-65  population.  This  factor  is  nursing  needs  required  by  the  elderly. 
At  our  hospital  we  evaluate  each  patient  daily  to  determine  level  of  nursing  care 
required.  We  have  found  that  the  above-age-65  group  requires  a  higher  level  of 
nursing  care  than  the  below-age-65  category.  A  study  recently  conducted  on 
our  nursing  floors  has  proven  that  the  above-age-65  population  required  special 
care  45%  of  the  time,  while  below-age-65  required  special  care  only  25%  of  the 
time. 
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Montana  Deaconess  Hospital  also  operates  a  nursing  home  as  well  as  an  acute 
hospital.  Therefore,  we  are  experts  in  the  care  of  the  aged.  We  are  convinced  that 
the  care  of  the  elderly  poses  very  special  problems  for  the  health  care  field. 
Services  we  offered  when  the  inpatient  routine  nursing  salary  cost  differential  was 
recognized  are  not  different  than  the  nursing  services  offered  today.  Ir  anything, 
the  care  required  by  the  aged  has  increased.  The  government  does  a  great  dis- 
service to  the  aged  as  well  as  the  general  public  to  state  that  the  aged  represent 
an  average  hospital  inpatient.  Our  Medicare  nursing  care  salary  differential  dur- 
ing fiscal  year  1974  was  $32,846.00.  This  money  was  earned  by  our  nurses  caring 
for  Medicare  patients  and  constitutes  a  real  recognition  for  work  performed  and 
not  a  fictitious  bookkeeping  entry.  To  force  us  to  increase  our  rates  to  the  private 
sector  to  recover  the  cost  is  wrong.  We  would  urge  your  subcommittee  to  have  a 
recognized  industrial  engineering  firm  to  again  study  the  nursing  needs  of  all 
Medicare  beneficiaries  before  you  implement  these  proposed  regulations.  Our 
hospital  stands  ready  to  offer  any  information  which  would  substantiate  what  has 
been  referenced  in  this  letter. 
Sincerely, 

Fred  K.  Holbrook,  Administrator 


Washington,  D.C.,  June  12,  1975. 

Re  promulgation  by  the  Social  Security  Administration,  Department  of  Health, 
Education,  and  Welfare,  of  revised  schedule  of  limits  on  hospital  inpatient 
general  routine  service  costs  in  the  medicare  program. 

Hon.  Dan  Rostenkowski, 

Chairman,  Subcommittee  on  Health,  Committee  on  Ways  and  Means, 
Washington,  D.C. 

Dear  Chairman  Rostenkowski:  We  are  submitting  a  statement  to  your 
committee  on  behalf  of  our  client,  Naples  Community  Hospital,  350  Seventh 
Street,  North,  Naples,  Florida  33940,  to  protest  the  promulgation  of  revised 
limits  on  hospital  inpatient  general  routine  service  costs  for  hospitals  with  cost 
reporting  periods  beginning  on  or  after  July  1,  1975  by  the  Department  of  Health, 
Education  &  Welfare  (HEW).  The  approach  used  by  HEW  to  develop  these 
limits  disregards  the  Congressional  intent  which  motivated  the  passage  of  §  223 
of  P.L.  92-603  and  fails  to  demonstrate  that  a  hospital's  inpatient  general  routine 
service  costs  are  a  direct  function  of  solely  its  location  and  bed  size.  As  a  result, 
those  hospitals  with  cost  structures  at  variance  with  other  hospitals  in  their 
group  have  been  severely  penalized.  Almost  200  comments  were  submitted  to 
HEW  in  April  and  May,  1975  concerning  the  proposed  limits  by  various  hospitals 
and  state  and  national  hospital  associations.  Those  comments  were  virtually  un- 
animous in  criticizing  the  HEW  approach.  Therefore,  we  believe  that  Congress, 
at  this  point,  would  be  warranted  in  issuing  further  guidance  to  HEW  in  order  to 
eliminate  the  inequities  created  by  the  current  geographical  and  bed  size  group 
methodology.  At  the  very  least,  your  committee  should  hold  further  hearings  to 
examine  the  HEW  approach  and  obtain  the  views  of  the  many  hospitals  who 
believe  that  the  limits  are  unfair  and  ill-suited  to  their  situations. 

Naples  Community  Hospital  is  a  perfect  example  of  a  hospital  which  may 
suffer  hardship  and  inequity  as  a  result  of  the  inpatient  general  routine  service 
cost  reimbursement  schedule.  The  hospital  is  located  on  the  Gulf  Coast  of  Florida 
in  Collier  County,  and  primarily  serves  the  cities  of  Naples,  Marco  Island,  Im- 
mokalee,  Everglades  City,  Ochopee,  Goodland,  and  Bonita  Springs.  Collier 
County  is  predominantly  rural  and  semi-rural,  although,  according  to  the  1970 
census,  it  is  the  fifth  fastest  growing  county  in  the  nation.  Naples  Community 
Hospital  (240  beds)  is  the  only  acute  care  facility  in  Collier  County  and  serves 
an  area  approximately  125  miles  in  diameter. 

The  peculiar  fact  which  distinguishes  the  Naples  area  from  the  other  cities  in 
Collier  County  is  that  it  has  an  extremely  diverse  population,  in  terms  of  age  and 
income,  since  it  is  a  very  popular  vacation  and  retirement  area.  The  continued  and 
rapid  development  of  high-rise  apartments  and  condominiums  along  the  Gulf 
Coast  attests  to  this  fact.  The  1970  population  of  Naples  was  43,000,  and  by  the 
end  of  1975  it  is  estimated  to  be  71,000.  Studies  by  the  Chamber  of  Commerce 
indicate  that  the  influx  of  winter  residents  and  tourists  doubles  its  year  round 
population.  In  addition,  approximately  25,000  migrant  agricultural  workers 
locate  in  Immokalee  during  the  fall  and  winter  seasons. 
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In  order  to  properly  serve  such  a  community,  the  hospital  has  been  compelled  to 
provide  a  comprehensive  range  of  services,  including  every  major  medical  specialty, 
advanced  diagnostic,  educational,  and  surgical  techniques,  and  full-time  physicians 
and  staff  whose  only  practice  is  emergency  medicine.  The  initial  phases  of  a  major 
expansion  program  are  substantially  complete. 

The  hospital  is  classified  under  HEW's  reimbursement  schedule  in  Non-SMSA 
State  Group  III — Bed  Size  Category  "170  and  above."  As  a  result,  it  is  to  receive 
prospective  reimbursement  for  inpatient  general  routine  services  of  $79  per  diem 
for  its  cost  reporting  period  beginning  after  July  1,  1975.  Hospitals  in  urban  areas 
of  Florida,  such  as  Miami,  West  Palm  Beach-Boca  Raton,  Fort  Lauderdale- 
Hollywood,  Sarasota,  Jacksonville,  lakeland- Winter  Haven,  Orlando,  Tampa-St. 
Petersburg,  Daytona  Beach,  Fort  Myers,  Gainesville,  Melbourne-Titusville-Cocoa, 
and  Pensacola,  will  receive  substantially  more  in  per  diem  reimbursement  despite 
ihe  fact  that  their  bed  size  and  range  of  services  may  be  identical  to  or  less  sophis- 
ticated than  those  offered  by  Naples  Community  Hospital. 

The  only  distinguishing  characteristic  which  HEW  has  used  to  separate  Naples 
from  these  other  areas  is  the  device  known  as  the  Standard  Metropolita  Statis- 
tical Area  (SMSA).  HEW's  methodology  assumes  that  income  levels  in  SMS  A 
areas  are  higher  than  in  non-SMSA  areas,  and  that,  since  ".  .  .  income  levels 
tend  to  reflect  wages  and  costs  of  construction,  goods  and  services,"  (40  Fed. 
Reg.  17191,  April  17,  1975),  hospital  costs,  and.  therefore,  per  diem  cost  reimburse- 
ment levels,  should  be  lower  in  non-SMSA  areas.  While  this  may  be  true  in  a  very 
general  sense,  problems  arise  in  the  application  of  the  general  assumption  to  the 
particular  situation  of  many  hospitals,  including  that  of  Naples  Community 
Hospital. 

For  example,  in  order  to  provide  the  Naples  area  with  the  full  range  of  services 
which  it  requires,  the  hospital  must  attract  qualified  physicians,  nurses,  and  other 
staff  personnel  currently  located  in  other  areas  of  the  state  or  nation.  Salaries 
and  benefits  competitive  with  those  in  urban  areas  must  be  offered  in  order  to 
recruit  such  personnel,  since  they  are  usually  unwilling  to  relocate  unless  substan- 
tially compensated.  Labor  costs  constitute  approximately  58 cc  of  routine  in- 
patient service  costs  and  there  is,  thus,  no  real  difference  in  this  cost  factor  be- 
tween Naples  Community  Hospital  and  other  Florida  hospitals  of  comparable 
size  and  range  of  service.  The  growing  unionization  movement  will,  no  doubt, 
further  increase  labor  costs.  Likewise,  the  hospital  must  purchase  supplies  and 
equipment  which  are  paid  for  out  of  the  daily  routine  service  charge  or  cost. 
These  supplies  and  equipment  item-  are  purchased  from  firms  which  charge  the 
same  price  to  all.  The  non-SMSA  hospital  gets  no  price  break  merely  because 
HEW  assumes  that  it  should  have  lower  costs. 

What  is  needed  to  remedy  this  unfair  disparity  in  reimbursement  levels  between 
SMSA  area  hospitals  and  non-SMSA  area  hospitals  possessing  SMSA  hospital 
characteristic-  is  a  more  sophisticated  classification  system  that  would  set  re- 
imbursement levels  based  on  an  analysis  of,  not  just  bed  size  and  location,  but  also 
the  nature  and  scope  of  service  provided,  type  of  patients  treated,  and  various 
other  factors  as  originally  mandated  by  Congress  in  its  consideration  of  §  223  of 
P.L.  92-603.  Naples  Community  Hospital  fully  endorses  the  opinion  of  the  Ameri- 
can Hospital  Association  that  HEW  has  deviated  from  this  Congressional  intent 
by  emphasizing  selected  factors  and  ignoring  other  pertinent  considerations. 

Moreover,  the  factors  HEAV  has  chosen  to  emphasize,  i.e.,  location  and  bed 
size,  have  by  no  means  been  shown  to  be  more  closely  correlated  to  actual  costs 
than  the  other  factors  such,  as  type  and  nature  of  services  and  patient  mix. 
The  Lniversity  of  Washington  has  proposed  to  HEW  that  the  factors  listed  below 
should  be  analyzed  in  order  to  best  carry  out  the  intent  of  Congress:  Per  Capita 
Income  by  County,  Population  by  County.  Admissions,  Bed  Size,  Bed  Type, 
Accreditation,  Control,  Location,  Services  and  Facilities,  Outpatient  Volume 
(as  ratio  total),  Medicare  Volume,  Percentage  of  L>ban  Population.  Females  15- 
44,  MD's  per  1,000  population,  Resident  and  Intern  Programs,  Nursing 
Education. 

While  not  all  of  these  factors  may  correlate  sufficiently  with  in-patient  general 
routine  service  costs,  HEW,  at  least,  has  the  duty  to  evaluate  their  usefulness  as 
cost  indicators  before  rejecting  them  in  favor  of  a  less  detailed,  more  inequitable 
system. 

HEW  believes  that  anv  inequities  in  its  svstem  can  be  remedied  through  resort 
to  the  exception  process.  HEW's  regulations  20  C.F.R.  405.460(f)(2)  [39  Fed. 
Reg.  20165,  June  6,  1974],  state  the  following: 

Exception  of  cost  of  atypical  services.— Where  the  actual  cost  of  items  or 
services  furnished  by  a  provider  exceed-  the  applicable  limit  by  reason  of 
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the  provision  of  items  or  services  that  are  atypical  in  nature  and  scope  as 
compared  to  the  services  generally  provided  by  institutions  similarly  classi- 
fied and  appropriate  reason  exists  for  the  provision  of  such  items  or  services, 
the  limits  may  be  adjusted  upward  to  reflect  any  added  costs  flowing  from  the 
delivery  of  such  items  or  services.  Such  adjustments  may  only  be  made  where 
the  provider  demonstrates:  (i)  The  provision  of  the  atypical  items  or  services 
were  by  reason  of  the  special  needs  of  the  patients  treated  and  necessary  in 
the  efficient  delivery  of  needed  health  care,  or  (ii)  the  added  costs  flow  from 
approved  educational  activities  (as  described  in  §  405.421)  to  the  extent  such 
costs  are  atypical  (although  reasonable)  for  providers  in  the  comparison 
group.  In  addition,  such  adjustments  may  be  made  only  to  the  extent  that 
such  justified  costs  are  separately  identified  by  the  provider  and  can  be 
verified  by  the  intermediary. 
The  experience  of  Naples  Community  Hospital  and  many  other  hospitals  in 
applying  for  exceptions  from  price  and  profit  margin  restrictions  of  the  Price 
Commission  and  Cost  of  Living  Council  in  cases  of  "serious  hardship  or  gross 
inequity"  leads  to  the  conclusion  that  this  process  will  be  frustrating,  time- 
consuming,  expensive,  and  practically  worthless.  No  doubt,  intermediaries  will  be 
overwhelmed  by  such  exception  applications,  judging  by  the  number  of  hospitals 
who  have  already  commented  adversely  on  the  inequities  of  the  reimbursement 
limits.  A  hospital  which  has  made  every  effort  to  implement  effective  cost  control 
and  management  devices  in  order  to  incur  only  reasonable  costs  may  nevertheless, 
be  forced  to  demonstrate  that  its  costs  are  "atypical"  of  its  class.  Since  the 
reimbursement  levels  are  prospective,  but  the  exceptions  process  is  retroactive 
(because  an  exception  cannot  be  approved  until  the  hospital's  actual  costs  have 
exceeded  the  applicable  limits  and  then  only  to  the  extent  that  such  justified  costs 
are  separately  identified  by  the  hospital  and  verified  by  the  intermediary),  a 
hospital  is  likely  to  experience  a  substantial  cash  flow  problem  while  it  receives 
interim  reimbursement  below  the  final  adjusted  reimbursement  it  seeks. 

Experience  with  price  controls  showed  that  the  exceptions  process  was  of  little 
value  since  a  very  low  percentage  of  hospitals  ever  received  the  relief  to  which 
equitable  considerations  entitled  them.  Cases  often  took  12-18  months  to  process. 
Unfortunately,  we  are  forced  to  conclude  that  the  same  may  occur  with  reim- 
bursement exceptions,  given  the  arbitrary  and  vague  burden  imposed  on  each  hos- 
pital to  show  that  its  costs  are  "atypical."  How  can  a  hospital  show  that  its  costs 
are  atypical  if  it  is  given  no  guidance  as  to  what  is  typical  of  hospitals  in  its 
group.  All  that  an  aggrieved  hospital  can  discover  is  that  its  cost  reimbursement  is 
still  insufficient  to  cover  the  costs  which  it  has  made  every  effort  to  contain. 
Moreover,  an  exception  will  not  be  granted,  according  to  HEW,  until  a  review  of 
the  reasonableness  of  all  components  of  routine  costs  is  conducted  in  order  to  ascer- 
tain whether  one  or  more  of  these  components  is  unusually  large  and  therefore, 
should  be  reduced  in  order  to  bring  overall  costs  into  line  and  negate  the  need  for 
an  exception.  The  effort  required  to  conduct  such  an  analysis  and  the  wide  discre- 
tion given  to  the  analyst  by  such  an  approach  means  that  hospitals  will  be  hard 
pressed  to  obtain  exceptions  even  when  clearly  warranted  by  the  facts. 

Failure  to  obtain  an  exception  will  require  a  hospital  to  either  raise  its  private 
charges  or  cut  back  its  services.  The  former  action  may  conflict  with  the  legal 
requirement  that, 

.  .  the  necessary  costs  of  efficiently  delivering  covered  services  to  indi- 
viduals covered  by  the  insurance  programs  established  by  this  subchapter 
will  not  be  borne  by  individuals  not  so  covered,  and  the  costs  with  respect  to 
individuals  not  so  covered  will  not  be  borne  by  such  insurance  programs  ..." 
[42  U.S.C.  1395x  (v)(l)  A] 
The  latter  action  is  an  unacceptable  disservice  to  the  community. 
HEW  has  included  in  its  regulations  a  provision  which,  presumably,  would 
exempt  from  the  cost  reimbursement  limits  "sole  community  providers,"  whereby 
those  hospitals  located  in  isolated  areas  or  providing  services  unavailable  else- 
where in  the  area  would  be  subject  to  a  different  type  of  cost  reimbursement 
determination  (20  C.F.R.  405.460  (f)(4),  39  Fed.  Reg.  20166,  June  6,  1974). 
While  this  provision  might  be  of  some  benefit  to  hospitals  such  as  Naples  Commu- 
nity Hospital  if  standards  for  its  implementation  were  devised,  the  benefit  would 
immediately  be  lost  and  the  inequitable  cost  reimbursement  schedule  reimposed 
as  soon  as  a  new  facility  in  the  same  or  an  adjoining  community  was  constructed 
or  a  pre-existing  facility  began  offering  comparable  services. 
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CONCLUSION 

Naples  Community  Hospital  believes  that  the  cost  reimbursement  schedule  for 
inpatient  general  routine  services  as  promulgated  by  HEW  unfairly  discriminates 
against  those  hospitals  which  do  not  possess  the  assumed  general  characteristics 
of  the  class  in  which  they  have  been  placed.  The  reduction  of  the  standard  for 
determining  the  cost  reimbursement  level  for  each  particular  class  from  the  90th 
percentile  to  the  80th  percentile  further  decreases  the  possibility  that  hospitals 
with  comparable  cost  structures  will  be  included  in  the  computation  of  cost 
reimbursement  rates.  Moreover,  the  exception  process  is  an  unfair  burden  to 
place  upon  hospitals  already  faced  with  the  inordinate  administrative  task  of 
complying  with  the  multitude  of  local,  state,  and  federal  regulations.  Congress 
must  act  now  to  compel  HEW  to  remedy  the  inequities  created  by  its  cost  re- 
imbursement categories  for  inpatient  general  routine  services. 

Respectfully  submitted. 

Akin,  Gump,  Strauss,  Hauer  &  Feld, 
By  Laurence  Hoffman, 
By  Warren  E.  Connelly 

(For  the  Naples  Community  Hospital). 


Statement  of  the  National  Association  of  Blue  Shield  Plans 

Mr.  Chairman,  the  National  Association  of  Blue  Shield  Plans  consists  of  71 
locally-based,  not-for-profit,  medical  care  prepayment  Plans  that  provide  health 
insurance  for  over  73  million  private  subscribers.  Thirty-two  of  these  Plans  also 
serve  as  carriers  for  nearly  13  million  enrolled  in  the  Medicare  Part  B  program. 
(A  list  is  attached.) 

We  appreciate  this  opportunity  to  present  our  views  concerning  proposed 
regulations  published  in  the  Federal  Register  of  April  14,  1975  regarding  prevailing 
charge  increases  under  the  Medicare  program. 

The  Medicare  program's  method  of  reimbursement  for  physicians'  services  had 
some  success  with  a  national  assignment  rate  around  75  to  80%.  Recently  though, 
there  has  been  a  steady  erosion  so  that  by  1974  the  assignment  rate  had  dropped 
to  53%.  One  major  reason  for  this  downward  trend  is  that  Medicare's  present 
formula  for  reimbursement  is  based  on  physician's  charges  made  during  calendar 
year  1973  at  the  75th  percentile  of  the  prevailing  charge  for  a  given  procedure 
performed  in  the  local  community,  thus  resulting  in  a  lcwer  level  of  compensation. 
When  the  physician  chooses  not  to  accept  Medicare  assignment,  he  is  free  to  bill 
the  patient  his  full  charge.  The  patient  must  then  complete  and  file  his  own  claim 
and  is  reimbursed  according  to  the  Medicare  formula  desribed  above. 

The  end  result  has  a  negative  impact  upon  both  the  beneficiary  who  is  respon- 
sible for  higher  out  of  pocket  expenses  and  the  government,  which  must  pay  the 
higher  administrative  costs  due  to  longer  processing  time  of  unassigned  claims. 
It  is  about  these  two  areas  that  Blue  Shield  is  concerned,  as  follows. 

As  we  understand  the  proposal,  the  adjusted  prevailing  levels  from  fiscal  year 
1973  will  be  used  as  the  base  year.  This  level  is  so  far  out  of  step  with  economic 
reality  as  to  provide,  in  our  opinion,  a  substantial  disservice  to  beneficiaries  and 
physicians  rendering  services  pursuant  to  the  program.  Since  much  of  the  situation 
is  a  legislative  matter,  we  urge  that  expressions  of  Congressional  intent  and  ad- 
ministrative interpretation  through  regulations  be  as  liberal  as  possible  for  the 
benefit  of  beneficiaries  under  the  program. 

A  level  higher  than  the  "adjusted"  FY  '73  level  is  justified  by  economic  changes. 
If  the  base  year  is  to  be  calendar  year  1971  charges,  many  serious  problems  will  be 
present.  Such  data  reflect  the  restraints  of  the  wage-price  controls  in  effect  during 
1971,  and,  if  recognized,  would  in  effect  continue  the  impact  of  that  program  far 
differently  than  on  any  other  sector  of  the  economy.  In  addition,  it  is  not  clear 
how  the  proposed  implementation  would  relate  to  the  current  (Fiscal  1975) 
prevailing  fee  level.  A  cutback  certainly  would  create  problems.  We  urge  the  use 
of  calendar  year  1973  charges  as  the  base  year  for  the  economic  index.  Many  of 
the  problems  would  be  reduced  in  the  interest  of  the  beneficiary  and  the  economic 
index  approach  would  be  off  to  a  better  start. 

One  problem  that  would  interfere  with  implementation  of  the  index  as  proposed 
is  the  availability  of  calendar  year  1971  charge  information.  Some  carriers  either 
do  not  have  this  information  or  it  is  not  readily  available.  Retrieving  or  recon- 
structing this  information  would  be  expensive  and  extremely  time  consuming. 
Many  carriers  have  made  improvements  in  their  claims  processing  systems  since 


415 


CY  1971  (change  in  procedure  code  terminology,  recognition  of  specialties,  etc.) 
that  compound  tha  problem  of  reconstructing  charge  data. 

With  respect  to  the  economic  index  formula  itself,  we  urge  that  additional 
time  be  taken  to  delineate  with  more  detail  the  precise  components  of  the  formula 
to  be  used  to  derive  the  two  major  elements  outlined  in  the  regulation.  We  are 
most  concerned  that  the  formula  in  measuring  the  cost  of  doing  business  would 
not  directly  measure  physician  office  expenses.  We  feel  that  a  specialized  overall 
index  more  closely  related  to  physicians'  cost  of  doing  business  should  be 
developed.  In  addition,  we  urge  that  an  additional  paragraph  be  included  to 
provide  a  means  whereby  present  known  events  could  be  recognized  as  part  of  the 
formula.  For  example,  historical  cost,  whether  using  calendar  year  1971  or  1973 
data,  clearly  does  not  reflect  the  current  rise  in  professional  liability  premiums  or 
other  special  circumstances  that  may  affect  a  particular  locality  or  localities. 

We  believe  the  proposal  as  outlined  will  have  a  negative  impact  upon  benefi- 
ciaries, and  carriers'  administrative  costs  and  processing  times.  The  carriers  will 
encounter  substantial  increases  in  administrative  costs.  The  carriers  with  their 
own  data  processing  systems  will  need  to  develop  modifications  in  their  current 
systems  to  accommodate  the  index.  The  assignment  rate  will  drop  dramatically 
in  response  to  limits  on  prevailing  charges.  That  decrease  in  assignment  will 
increase  processing  costs.  The  requests  for  informal  claims  reviews  will  increase 
in  proportion  to  the  decrease  in  assignment  rate.  Those  costs  associated  with 
professional  relations  activities  will  increase  to  accommodate  the  need  for  indepth 
explanations  of  the  applicability  of  the  index  to  prevailing  charges.  The  demand 
for  additional  beneficiary  services  will  increase  as  beneficiaries  question  the 
carrier's  decision  to  pay  less  of  the  total  bill  than  they  did  in  the  years  past 

In  summary,  while  we  are  aware  that  the  statute  under  which  Medicare  operates 
requires  limitation  of  the  prevailing  fee  screen,  we  are  quite  concerned  that  both 
reimbursement  inequities  and  higher  administrative  costs  to  the  program  will 
result  if  the  regulations  are  adopted  as  proposed. 

BLUE  SHIELD  PLANS  WHICH  ARE  MEDICARE  PART  B  CARRIERS 

Alabama. — Blue  Cross-Blue  Shield  of  Alabama,  930  South  20th  Street,  Birming- 
ham, Alabama  35298,  (205)  328-8111. 

Arkansas. — Arkansas  Blue  Cross-Blue  Shield,  Inc.,  601  Gaines  Street,  Little 
Rock,  Arkansas  72203,  (501)  378-2200. 

California. — Blue  Shield  of  California,  Two  North  Point,  San  Francisco, 
California  94133,  (415)  445-5000. 

Colorado. — Colorado  Medical  Service,  Inc.,  700  Broadway,  Denver,  Colorado 
80203,  (303)  831-2131. 

Delaware. — Blue  Cross-Blue  Shield  of  Delaware,  Inc.,  201  West  14th  Street, 
Wilmington,  Delaware  19899,  (302)  658-6940. 

District  of  Columbia. — Medical  Service  of  D.C.,  550  12th  Street  SW.,  Washing- 
ton, D.C.  20024,  (202)  484-4500. 

Florida.— Blue  Shield  of  Florida,  Inc.,  532  Riverside  Avenue,  P.O.  Box  1798, 
Jacksonville,  Florida  32201,  (904)  791-6111. 

Illinois. — Illinois  Medical  Service,  233  North  Michigan  Avenue,  Chicago, 
Illinois  60601,  (312)  661-4846. 

Indiana. — Blue  Cross-Blue  Shield  of  Indiana,  120  West  Market  Street,  Indi- 
anapolis, Indiana  46204,  (317)  263-4625. 

Iowa. — Blue  Shield  of  Iowa,  Liberty  Building,  Des  Moines,  Iowa  50307,  (515) 
283-8121. 

Kansas. — Kansas  Blue  Shield,  1133  Topeka  Boulevard,  Box  239,  Topeka, 
Kansas  66601,  (913)  234-9592. 

Maryland. — Blue  Shield  of  Maryland,  Inc.,  700  East  Joppa  Road,  Baltimore, 
Maryland  21204,  (301)  494-5040. 

Massachusetts. — Blue  Shield  of  Massachusetts,  Inc.,  133  Federal  Street,  Boston, 
Massachusetts  02106,  (617)  357-8000. 

Michigan. — Blue  Shield  of  Michigan,  600  East  Lafayette,  Detroit,  Michi- 
gan 48226,  (313)  225-8521. 

Minnesota. — Blue  Cross-Blue  Shield  of  Minnesota,  3535  Blue  Cross  Road,  St. 
Paul,  Minnesota  55165,  (612)  456-3595. 

Missouri. — Blue  Shield  of  Kansas  City,  3637  Broadway,  P.O.  Box  169,  Kansas 
City,  Missouri  64141,  (816)  756-2400. 

Montana. — Montana  Physicians'  Service,  404  Fuller  Avenue,  P.O.  Box  1677, 
Helena,  Montana  59601,  (406)  442-5450. 
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New  Hampshire. — New  Hampshire-Vermont  Physician  Service,  Two  Pillsbury 
Street,  Concord,  New  Hampshire,  (603)  244-9511. 

New  York. — Blue  Shield  of  Western  New  York,  Inc.,  298  Main  Street,  Buffalo, 
New  York  14202,  (716)  849-8984. 

New  York. — Blue  Cross-Blue  Shield  of  Greater  New  York,  622  Third  Avenue, 
New  York,  New  York  10017,  (212)  490-4567. 

New  York. — Genessee  Valley  Medical  Care,  Inc.,  41  Chestnut  Street,  Rochester, 
New  York  14647,  (716)  454-i700. 

North  Dakota. — Blue  Shield  of  North  Dakota,  301  Eighth  Street  South,  Fargo, 
North  Dakota  58102,  (701)  235-1191. 

Pennsylvania. — Pennsylvania  Blue  Shield,  Camp  Hill,  Pennsylvania  17011, 
(717)  236-9011. 

Rhode  Island. — Blue  Shield  of  Rhode  Island,  444  Westminster  Mall,  Provi- 
dence, Rhode  Island  02901,  (401)  831-7300. 

South  Carolina. — Blue  Cross-Blue  Shield  of  South  Carolina,  1-20  At  Alpine 
Road,  Columbia,  South  Carolina  29219,  (803)  788-3860. 

South  Dakota. — South  Dakota  Medical  Service,  Inc.,  711  North  Lake  Avenue, 
Sioux  Falls,  South  Dakota  57104,  (605)  336-1976. 

Texas. — Group  Life  &  Health  Insurance  Co.,  Main  at  North  Central  Express- 
way, Dallas,  Texas  75201,  (214)  741-8946. 

Utah. — Blue  Shield  of  Utah,  2455  Parley's  Wav,  P.O.  Box  270,  Salt  Lake  Citv, 
Utah  84110,  (801)  487-6441. 

Washington. — Washington  Physicians  Service,  220  W.  Harrison,  Seattle, 
Washington  98119,  (206)  281-3414. 

Wisconsin. — Wisconsin  Physician  Service,  The  Blue  Shield  Plans  of  the  State 
Medical  Society  of  Wisconsin,  330  East  Lakeside  Street,  P.O.  Box  1109,  Madison, 
Wisconsin  53701,  (608)  257-6781. 

Wisconsin. — Surgical  Care,  The  Blue  Shield  Plan  of  the  Medical  Society  of 
Milwaukee  Countv,  756  North  Milwaukee  Street,  Milwaukee,  Wisconsin  53202, 
(414)  224-6099. 

Puerto  Rico. — Seguros  De  Sevico  De  Salud  De  Puerto  Rico,  Inc.,  GPO  Box 
3628,  San  Juan,  Puerto  Rico  00936,  (809)  765-3232. 


National  Health  Law  Program, 

Los  Angeles,  Calif.,  June  12,  1975. 

John  M.  Martin,  Jr., 

Chief  Counsel,  Committee  on  Ways  and  Means,  Longworth  House  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Martin:  The  National  Health  Law  Program  (NHeLP)  submits 
this  statement  to  the  Subcommittee  on  Health  to  include  in  the  record  of  its 
hearing  on  selected  Medicare  issues.  NHeLP  is  a  federally  funded  national  legal 
services  back-up  center  specializing  in  health  problems  of  the  poor.  Its  function 
is  to  provide  technical  assistance  to  legal  services  attorneys  throughout  the 
country  whose  clients  face  problems  obtaining  access  to  health  care  services.  In 
the  six  years  of  NHeLP  existence  its  staff  attorneys  have  worked  extensively  on 
issues  involving  access  to  medical  care  under  the  Medicare  and  Medicaid  programs. 
A  recently  published  article  on  Medicare  for  legal  services  attorneys  "An  Advo- 
cate's Guide  to  the  Medicare  Program,"  is  enclosed  for  the  Committee's 
information. 

As  Associate  Director  of  NHeLP  I  am  submitting  this  statement  on  behalf  of 
the  Program  itself  and  its  clients — the  several  hundred  legal  services  offices 
throughout  the  country  whose  clients  are  Medicare  beneficiaries.  Today  I  am 
addressing  only  the  issue  of  utilization  review  procedures  for  hospital  and  nursing 
home  services  and  will  argue  specifically  that  the  November  29,  1974  Medicare 
LTtilization  Review  regulations  are  constitutionally  defective  by  failing  to  estab- 
lish a  beneficiary  appeal  mechanism  to  protect  Medicare  recipients  from  incorrect 
UR  Committee  decisions.  Initially  we  must  protest  the  structure  of  the  June  12 
hearing  where  the  witnesses  represent  the  medical  establishment  and  HEW  but 
no  consumer  interests.  Such  a  format  is  unacceptable,  and  we  hope  the  Subcom- 
mittee will  permit  consumer  representatives  to  speak  at  all  future  Hearings. 

Because  the  November  1974  UR  regulations  have  not  yet  become  effective, 
we  cannot  evaluate  their  impact  upon  the  health  of  poor  Medicare  beneficiaries 
on  whose  behalf  we  are  speaking.  Utilization  review  has  the  desirable  goal  of 
reducing  unnecessarjr  hospitalization  and  surgery  which  is  recognized  to  be  a 
serious  health  hazard,  especially  for  older  persons.  On  the  other  hand  some  Medi- 
care beneficiaries  will'probably  be  denied  access  to  needed  services  by  the  decisions 
of  UR  Committees  or  the  decisions  of  institutions  not  to  admit  patients  when  the 
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institution  determines  that  the  UR  Committee  may  eventually  decide  the  patient 
did  not  need  admission  or  a  continued  stay.  While  we  generally  support  the  power 
of  the  Secretary  of  HEW  to  control  cost  and  quality  of  health  care,  it  is  imperative 
that  adequate  safeguards  exist  in  a  system  of  utilization  review  to  protect  bene- 
ficiaries from  incorrect  decisions.  It  is  the  absence  of  such  safeguards  in  the  current 
UR  regulations  which  concerns  NHeLP. 

Under  the  November  29  UR  regulations  only  the  attending  physician  may 
dispute  an  adverse  decision  by  an  institutional  utilization  review  committee  about 
an  initial  admission  or  continued  institutional  stay  of  a  Medicare  patient.  The 
Committee  must  consult  with  the  attending  physician,  but  the  patient  is  not 
specifically  permitted  to  participate  in  this  consultation.  If  the  utilization  review 
committee  "has  reason  to  believe"  that  a  Medicare  admission  was  not  medically 
necessary  or  that  further  stay  is  not  medically  necessary  (in  the  case  of  concurrent 
review),  the  Committee  must  so  notify  the  attending  physician  and  "afford  him 
an  opportunity  to  present  his  views  before  it  makes  a  final  determination."  If 
the  final  decision  of  the  Committee  is  that  the  physician  has  not  demonstrated 
medical  necessity  for  the  admission,  the  committee  must  notify  the  hospital,  the 
individual  (or  next  of  kin)  and  the  attending  physician  in  writing  no  later  than 
two  days  after  admission,  for  initial  reviews,  or  two  days  after  the  decision  is 
made  on  an  extended  stay  case. 

The  critical  importance  of  beneficiary  participation  in  the  process  of  utilization 
review  can  be  best  understood  by  a  brief  summary  of  the  relevant  portions  of  the 
Medicare  law,  where  institutional  UR  Committees  have  been  reviewing  cases 
since  enactment  of  the  program,  and  where  the  statute  prohibits  payment  for 
services  rendered  after  an  adverse  determination  by  an  institutional  UR  Com- 
mittee. A  decision  by  an  institutional  UR  Committee  that  an  initial  admission  or  a 
continued  stay  is  necessary  for  the  patient  is  not  legally  binding  upon  the  Social 
Security  Administration  or  the  intermediary  which  pays  institutional  bills;  the 
intermediary  may  refuse  to  pay  a  claim  on  the  ground  that  a  stay  is  not  medically 
necessary  42  U.S.C.  §  1395y(a)(l).  If,  however,  the  UR  Committee  determines 
that  a  Medicare  patient's  stay  is  not  medically  necessary,  the  Medicare  law  makes 
this  decision  binding  upon  the  Social  Security  Administration  and  the  intermediary 
and  forbids  payment  for  services  rendered  after  the  adverse  decision  (except  that 
payment  may  be  made  for  three  days  following  the  UR  Committee's  notice  to  the 
patient  and  the  physician  of  the  decision,  42  U.S.C.  §  1395f (a) (7)).  A  right  to 
appeal  the  adverse  utilization  review  decision  through  the  Social  Security  Appeals 
process  generally  available  to  Medicare  beneficiaries  contesting  denials  of  Medicare 
payment  under  the  program,  20  C.F.R.  §  405.701-405.750,  would  be  the  appro- 
priate mechanism  to  resolve  the  issue  of  necessity  of  treatment.  Yet,  the  Medicare 
regulations  exclude  UR  Committee  decisions  from  the  "initial  determination" 
which  give  rise  to  hearing  rights,  20  C.F.R.  §  405.706.  Thus,  the  Medicare  statute 
delegates  to  a  non-governmental  group  the  power  to  determine  whether  Medicare 
services  will  be  covered,  and  yet  provides  no  opportunity  to  appeal  contested  UR 
decisions.  Even  if  a  beneficiary  were  allowed  to  pursue  a  hearing  after  an  adverse 
UR  Committee  decision,  it  would  be  a  useless  effort  since  the  statute  forbids 
payment  to  an  institution  after  an  adverse  UR  decision. 

Since  the  utilization  review  program  is  somewhat  experimental,  it  is  reasonable 
to  anticipate  problems  in  the  development  and  application  of  length  of  stay 
standards.  Before  the  program  is  functioning  smoothly  it  may  jeopardize  the 
health  of  Medicare  beneficiaries  who  legitimately  require  continued  hospitalization. 
Because  of  the  serious  threat  which  premature  discharge  poses  to  their  health,  we 
believe  that  if  faced  with  the  issue,  a  court  will  find  that  the  due  process  clause  of 
the  5th  and  14th  Amendments  to  the  Constitution  requires  Medicare  beneficiaries 
be  given  an  opportunity  for  a  hearing  before  an  adverse  UR  Committee  decision 
becomes  final  and  forecloses  Medicare  payment  for  the  care,  under  the  doctrine  of 
Goldberg  v.  Kelly,  397  U.S.  254  (1970).  The  hearing  need  not  be  the  full  existing 
social  security  hearing  process ;  it  may  be  tailored  to  the  circumstances  of  institu- 
tionalization. But  the  timing  of  the  hearing  is  not  subject  to  discussion  under  the 
terms  of  the  Supreme  Court's  Goldberg  decision. 

Without  an  appeal  process  comporting  with  the  requirements  of  due  process, 
Medicare  beneficiaries  cannot  be  protected  against  arbitrary  and  potentially 
injurious  decisions  by  institutional  UR  Committees.  We  urge  the  Subcommittee  to 
insist  that  the  Secretary  of  HEW  amend  the  UR  regulations  to  include  specific 
hearing  procedures  for  beneficiary  appeals  of  adverse  UR  Committee  decisions. 
Very  truly  yours, 

Patricia  A.  Butler, 

Associate  Director. 

Enclosure. 
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AN  ADVOCATE'S  GUIDE 
TO  THE  MEDICARE  PROGRAM 

By  Patricia  A.  Butler* 


I.  INTRODUCTION 

Although  millions  of  elderly  persons  have  been  receiving 
health  insurance  benefits  under  the  federal  Medicare  pro- 
gram' since  1965,  very  little  has  been  written  about  the  pro- 
gram, and  virtually  no  resources  exist  to  assist  a  Medicare 
beneficiary's  advocate  in  obtaining  the  benefits  to  which  the 
beneficiary  is  entitled.  This  article  attempts  to  fill  that  void. 
In  order  to  be  of  greatest  assistance  to  Legal  Services  pro- 
grams and  other  organizations  representing  Medicare  bene- 
ficiaries, the  article  discusses  only  issues  of  Medicare  eligi- 
bility and  services,  and  does  not  discuss  the  complex  issues 
of  qualifications  for  providers  of  medical  care  under  the 
program  or  the  principles  of  reimbursement  to  such  providers, 
except  as  the  reimbursement  system  directly  affects  benefi- 
ciary rights  and  responsibilities.2 

The  Medicare  law,  Title  XVIII  of  the  Social  Security 
Act,  is  found  in  42  U.S.C.  §§1395  et  seq.  The  regulations 
are  codified  in  20  C.F.R.  §§404  et  seq.  Informal  guidelines 
are  issues  by  the  federal  Social  Security  Administration  (SSA) 
Bureau  of  Health  Insurance  (BHD  in  the  form  of  manuals' 
directed  at  the  various  providers  of  medical  care,  such  as  the 
Hospital  Manual,  Skilled  Nursing  Facility  Manual,  Part  A 
Intermediary  Manual  and  Part  B  Intermediary  Manual. 
The  manuals  are  available  at  Regional  Offices  of  BHI4  and 
at  the  offices  of  the  insurance  companies  which  administer 
Medicare.  These  insurance  companies  also  distribute  some 
informal  guidelines  to  the  medical  providers  whom  they  serve. 
All  these  documents  relate  to  administration  of  the  Medicare 
program,  although  some  do  not  involve  beneficiary  eligibility 
or  services.  It  may  be  impracticable  for  a  Legal  Services  office 
or  a  community  organization  to  subscribe  to  all  these  ma- 
terials, and  the  federal  government  withholds  some  portions 
of  the  manuals  alleging  that  they  are  confidential.  A  useful 
compilation  of  all  relevant  Medicare  resource  material  is  the 


*  Associate  Director,  National  Health  Law  Program,  10995  Le  Conte 
Ave.,  Rm.  640,  Los  Angeles,  Cal.  90024,  (213)  825-7601 .  The  author 
gratefully  acknowledges  the  assistance  of  James  D.  Oswalt  in  pre- 
paration of  this  article. 

1.  42  U.S.C.  §  1395  <>(  seq. 

2.  HEALTH  LAW  PROJECT  OF  THE  UNIVERSITY  OF  PENN- 
SYLVANIA AND  THE  NATIONAL  HEALTH  LAW  PRO- 
GRAM. MATERIALS  ON  HEALTH  LAW,  Vol.  6a  (1972  ed.), 
discusses  some  of  these  provider  cost  issues. 


Commerce  Clearinghouse  Medicare  and  Medicaid  Guide, 
a  looseleaf  service  which  is  complete  and  updated  bi-monthly. 
Although  the  Guide  is  somewhat  expensive,  it  is  an  invaluable 
tool  for  anyone  working  on  Medicare  issues.  The  Guide  may 
be  available  in  county  law  libraries  or  law  school  libraries. 
Since  it  is  compiled  under  the  auspices  of  the  Blue  Cross 
Association  of  America,  the  Guide  is  also  available  in  some 
local  Blue  Cross  offices. 

II.  ADMINISTRATION 

Medicare  is  an  exclusively  federal  program.  Part  A 
(hospital  insurance)  is  funded  through  Social  Security  payroll 
tax  deductions.5  Part  B  (Supplementary  Medical  insurance) 
is  funded  through  subscriber  premiums  matched  by  federal 
contributions  from  general  federal  revenues."  Medicare  is 
administered  at  the  federal  level  by  the  Social  Security  Ad- 
ministration, Bureau  of  Health  Insurance  in  Baltimore, 
Maryland.  Since  eligibility  for  Medicare  depends  upon 
eligibility  for  Social  Security  Old  Age  Survivors  and  Dis- 
ability Insurance  (OASDI)  payments,  Medicare  eligibility 
questions,  such  as  application  for  benefits,  are  handled  by 
local  district  Social  Security  offices. 

Payment  for  medical  services  rendered  to  Medicare 
beneficiaries  is  administered  by  insurance  companies  which 
for  Part  A  are  called  "fiscal  intermediaries'"  and  for  Part  B 
are  called  "carriers."'  Part  A  intermediaries  are  selected 
by  the  Part  A  providers —  hospitals  and  nursing  homes — 
and  are  generally  local  Blue  Cross  agencies.  HEW  designates 
which  Part  B  carriers  will  administer  the  physician  and  out- 
patient services  under  Part  B,  such  as  local  Blue  Shield  organ- 
izations and  other  insurance  carriers.  For  each  provider  of 
medical  care  in  a  given  geographic  location  there  is  only  one 
intermediary  and  one  carrier.  Ostensibly  these  insurance 
companies  were  written  into  the  Medicare  law  on  the  assump- 
tion that  they  understand  fiscal  administration  of  an  insur- 
ance program  better  than  the  SSA  does,  and  therefore  would 

3.  Since  these  manuals  are  informal  and  not  issued  under  the  rule 
making  procedures  of  the  APA,  arguably  they  are  not  as  binding 
as  regulations. 

4.  20  C.F.R.  §422.430. 

5.  42  U.S.C.  §1395i. 

6.  42  U.S.C.  §1395t. 

7.  42  U.S.C.  §1395h. 

8.  42.  U.S.C.  §  1395u. 
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exercise  better  financial  management.  There  is  some  question 
whether  this  is  I  rue  and  whether  using  intermediaries  has 
saved  the  program  money  as  predicted." 

Part  A  intermediaries  and  Part  B  carriers  perform 
the  same  functions  although  the  statute  treats  them  as  sepa- 
rate entities,  apparently  because  Part  B  was  originally  con- 
ceived by  Congress  to  be  a  "private"  insurance  plan,  con- 
trasted with  the  "public"  insurance  orientation  of  Part  A.'0 
Intermediaries  are  chosen  by  Part  A  providers,  such  as 
hospitals,"  while  the  Secretary  of  HEW  is  empowered  to 
designate  Part  B  carriers.12  The  responsibility  for  setting 
rates  of  payment  and  charges,  paying  claims  and  assisting 
the  providers  of  care  to  comply  with  program  requirements 
are  virtually  identical."  The  distinction  between  intermedi- 
aries and  carriers  would  not  be  significant  to  this  article 
except  that  the  conceptual  distinction  between  Parts  A  and  B 
led  Congress  to  adopt  different  appeal  procedures  for  each — 
a  decision  without  rational  basis  which  directly  affects  Medi- 
care beneficiaries,  arguably  to  their  detriment. 

It  is  important  to  understand  this  administrative  struc- 
ture because  one  of  the  aspects  of  the  Medicare  program  most 
confusing  to  its  beneficiaries  is  that  while  eligibility  corre- 
spondence comes  from  the  Social  Security  Administration 
in  Baltimore,  initial  payment  decisions  and  decisions  about 
whether  services  are  covered  comes  from  a  local  insurance 
company.  Thus,  complaints  and  inquiries  relating  to  coverage 
of  services  should  be  directed  initially  at  the  fiscal  intermedi- 
ary for  Part  A  or  at  the  carrier  for  Part  B,  with  copies  of  the 
letter  going  to  BHI  in  the  regional  and  national  offices  of 
SSA,  which  is  ultimately  responsible  for  the  fiscal  intermedi- 
aries' and  insurance  carriers'  payment  decisions. 

III.  ELIGIBILITY 

Medicare  is  a  health  insurance  program  for  the  aged 
and  disabled"  whose  stated  purpose  was  "to  provide  a  co- 
ordinated approach  for  health  insurance  and  medical  care 
for  the  aged  under  the  Social  Security  Act...."'s  When 
enacted  in  1965,  Medicare  covered  only  the  aged  who  were 
eligible  to  receive  old  age  benefits  under  the  Social  Security 
program.  However,  the  1972  Social  Security  Amendments 
permit  certain  disabled  individuals  to  become  eligible  for 
Medicare  and  also  permit  persons  over  65  who  are  not  en- 
titled to  Social  Security  payments  to  purchase  Medicare 
coverage. 

A.    The  Elderly 

Persons  over  65  who  are  entitled  to  Railroad  Retirement 
benefits  or  are  fully  insured  under  Social  Security  are  auto- 
matically eligible  for  Medicare."  To  be  fully  insured  for 


9.  For  an  overview  of  Blue  Cross  in  its  various  roles  as  insurer  and 
Medicare  intermediary  see  LAW,  BLUE  CROSS— WHAT 
WENT  WRONG  (1974)  (hereinafter  cited  as  BLUE  CROSS). 

10.  H.R.  REP.  NO.  213,  89th  Cong.,  1st  Sess.  45-47  (1965). 

11.  42  U.S.C.  §1395h(a). 

12.  42  U.S.C.  §1395u(a). 

13.  Compare  42  U.S.C.  §  1395h  with  42  U.S.C.  §  1395u. 

14.  42  U.S.C.  §  1395c. 

15.  H.R.  REP.  NO.  213,  89th  Cong.,  1st  Sess.  2  (1965). 

16.  42  U.S.C.  §§492,426(a)  and  1395c.  Persons  who  were  65  before 
1968  but  not  eligible  for  Social  Security  payments  were  automati- 
cally grandfathered  into  Medicare  eligibility,  42  U.S.C.  §426a(a). 


Social  Security  purposes  requires  that  payroll  tax  deductions 
be  taken  from  income  (of  the  insured  or  spouse)  for  either: 
(1)  a  total  of  40  quarters,  or  (2)  one  quarter  per  year  for  each 
year  between  1950  (or  the  year  at  which  the  individual  turned 
21)  and  the  year  the  individual  became  62."  Since  many 
types  of  employment  are  automatically  excluded  from  Social 
Security  tax  deductions,  such  as  migrant  agricultural  labor, 
some  domestic  employment  and  federal  and  state  employ- 
ment,'8 such  employees  are  not  eligible  for  Medicare  when 
they  turn  65  or  become  disabled,  unless  they  purchase  the 
coverage,  as  discussed  below. 

B.  The  Disabled 

The  1972  Social  Security  Amendments,  P.L.  No.  92- 
603,  extended  eligibility  for  Medicare  to  all  persons  receiving 
Social  Security  disability  benefits  for  at  least  24  months." 
In  order  to  receive  disability  payments  an  individual:  (1)  must 
have  been  fully  insured,  or  (2)  must  have  either  20  quarters 
of  coverage  during  the  previous  40-quarter  period,  or  (if  the 
initial  month  of  disability  ends  before  the  quarter  in  which 
the  individual  attains  31  covered  quarters  for  at  least  half 
of  the  quarters  during  the  period  between  the  time  he  attained 
the  age  of  21  and  the  time  he  became  disabled  (in  no  event 
may  such  coverage  be  fewer  than  6  quarters)."  Application 
for  Social  Security  disability  payments  requires  a  five-month 
waiting  period.2'  Most  important,  a  prerequisite  to  eligi- 
bility (which  requires  the  same  standard  for  disability  as 
that  under  the  Supplemental  Security  Income  Program22) 
is  the  "inability  to  engage  in  any  substantial  gainful  activity 
by  reason  of  any  medically  determinable  physical  or  mental 
impairment  which  can  be  expected  to  result  in  death  or 
which  has  lasted  or  can  be  expected  to  last  for  a  continued 
period  of  not  less  than  12  months."23 

A  special  exception  was  made  to  the  definition  of  dis- 
ability to  provide  Medicare  eligibility  for  persons  under  65 
who  are  either  fully  or  currently  insured2'  and  who  are  medi- 
cally determined  "to  have  chronic  renal  disease  and  who 
require  hemodialysis  or  renal  transplantation  for  such 
disease."25  Medicare  eligibility  on  the  basis  of  such  kidney 
disease  begins  with  the  third  month  after  the  month  in  which 
a  course  of  renal  dialysis  is  begun  and  ends  with  the  twelfth 
month  after  the  month  in  which  the  patient  has  a  renal  trans- 
plant or  the  course  of  dialysis  is  terminated.2' 

C.  Purchasing  Medicare  Coverage 

Persons  over  65  not  automatically  eligible  through 
Social  Security  and  who  choose  to  enroll  in  Part  B  and  reside 
in  the  United  States  may  enroll  in  Part  A  of  Medicare  by 
paying  a  monthly  premium  which  is  currently  $36,  but  is 


17.  42  U.S.C.  §414(a). 

18.  42  U.S.C.  §410(a). 

19.  42  U.S.C.  §§ 402(d),  402(e),  402(0.  423  and  1395c. 

20.  42  U.S.C.  §423(c)(l). 

21.  42  U.S.C.  §423(c)(2). 

22.  42  U.S.C.  §§423(d)  and  1382c(3):  20  C.F.R.  §416.  901-939. 

23.  42  U.S.C.  §423(d)(l)(A). 

24.  Persons  are  "currently  insured"  under  Social  Security  if  they 
possess  six  quarters  of  coverage  in  the  13-quarter  period  ending 
when  they  became  disabled.  42  U.S.C.  §414(b). 

25.  42  U.S.C.  §426(e). 

26.  42  U.S.C.  §426(0. 
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scheduled  to  increase  to  $40  on  July  1,  1975. " 
D.    Eligibility  for  Part  B  of  Medicare 

Everyone  eligible  tor  Medicare  benefits  under  Part  A 
or  who  is  over  65  and  a  resident  of  the  United  States2'  is 
entitled  to  enroll  in  Part  B  of  Medicare,  the  Supplementary 
Medical  Insurance  Program,  lor  a  monthly  premium  which 
is  currently  $6.70.  The  premium  is  adjusted  annually  accord- 
ing to  the  cost  of  providing  medical  care,  but  the  adjustment 
may  not  exceed  the  percentage  increase  in  Social  Security 
payments  tor  that  year."  Enrollment  in  Part  B  is  now  auto- 
matic for  all  Part  A  beneficiaries  in  order  to  avoid  problems 
which  occurred  in  the  past  when  eligible  individuals  missed 
the  deadline  for  enrollment  and  were  unable  to  enroll  in  Part 
B  at  all.'0  Persons  not  automatically  eligible  for  Part  A,  how- 
ever, must  enroll  by  filing  an  application  during  an  enrollment 
period  which  begins  three  months  before  they  reach  65  and 
ends  7  months  later."  For  persons  who  miss  this  enrollment 
period  there  is  also  an  annual  general  enrollment  period, 
from  February  1  through  March  1  of  each  year;'!  persons 
eligible  for  Part  B  may  voluntarily  disenroll;"  their  enroll- 
ment will  be  terminated  if  they  fail  to  pay  premiums'"  or 
become  ineligible  for  Social  Security  payments  (e.g.  if  their 
disability  terminates).  Eligible  individuals  may  re-enroll 
during  the  general  enrollment  period,  but  in  no  event  may  an 
individual  enroll  in  Part  B  more  than  twice.35  Special  Part 
B  enrollment  provisions  exist  for  the  disabled  Part  A  Medicare 
beneficiary.1' The  Part  B  monthly  premium  will  be  deducted 
from  any  Social  Security  payment  made  to  the  individual, 
but  if  the  Medicare  recipient  is  also  entitled  to  Medicaid 
benefits  because  of  poverty,  the  Medicaid  agency  will  usually 
pay  the  Medicare  premium." 

Thus  it  can  be  seen  that  Medicare  was  developed  as 
a  health  insurance  system  along  the  lines  of  a  Social  Security 
benefit  program.  There  are  no  income  or  resource  require- 
ments for  Medicare  eligibility  as  are  required  for  eligibility 
for  Medicaid,  the  medical  assistance  program  for  the 
indigent." 


27.  42  U.S.C.  §  1395i-2.  42  U.S.C.  §  1395i-2(a)(3)  contains  a  require- 
ment of  citizenship  or  five-year  resident  alien  status,  a  require- 
ment identical  to  the  one  in  Part  B  Medicare  which  a  three-judge 
court  invalidated  as  a  violation  of  due  process  in  Diaz  v.  Wein- 
berger, 361  F.Supp.  1  (D.  Fla.  1973).  This  provision  of  the  Medi- 
care law  is  similarly  infirm  and  subject  to  challenge. 

28.  See  Diaz,  supra  n.  27. 

29.  42  U.S.C.  §  1395r. 

30.  42  U.S.C.  §  1395p(f). 

31.  42  U.S.C.  §  1395p(d). 

32.  42  U.S.C.  §  1395p(e). 

33.  20  C.F.R.  §405.223(a). 

34.  20  C.F.R.  §405.223(b). 

35.  42  U.S.C.  §1395p(b);  McDonald  v.  Weinberger,  No.  1503  (N.D. 
Ga.,  Jan.  11,  1974)  [Clearinghouse  No.  14.629A);  Graceffo  v. 
Richardson,  No.  C72-1097  (N.D.  Ohio,  April  5,  1973)  [Clearing- 
house No.  14.630A). 

36.  42  U.S.C.  §  I395p(g). 

37.  42  U.S.C.  §1396b(b)(l)  requires  state  agencies  to  be  sure  that  all 
Medicaid  recipients  eligible  to  enroll  in  Part  B  do  so;  most  states 
pay  the  premiums  in  order  to  assure  enrollment,  but  some  do  not. 
The  penalty  for  a  state  failing  to  assure  Part  B  enrollment  is 
that  it  loses  federal  Medicaid  money  for  all  services  which  would 
have  been  covered  by  Medicare  had  the  individual  enrolled. 

38.  42  U.S.C.  §1396  et  seq.  For  an  overview  of  the  Medicaid  pro- 
gram, see  Butler,  The  Medicaid  Program:  Current  Statutory  Re- 


IV.   MEDICAL  SERVICES  AVAILABLE  UNDER 

MEDICARE 
A.     Part  A  of  Medicare 

Part  A  of  Medicare,  the  "Hospital  Insurance  Program," 
pays  for  the  cost  of  hospital,  skilled  nursing  facility  and  home 
health  care  services.  The  coverage  is  limited  as  follows: 
hospital  care  is  paid  for  up  to  90  days  per  "spell  of  illness;"" 
skilled  nursing  facility  (SNF)  services  are  limited  to  100  days 
per  "spell  of  illness;"'0  home  health  care  services  are  limited 
to  100  days  per  "spell  of  illness."'"  A  "spell  of  illness"  is  an 
acute  illness  requiring  institutionalization  in  a  hospital  or 
SNF  and  begins  on  the  first  day  on  which  the  patient  is  in- 
stitutionalized and  ends  after  60  days  during  which  the  Medi- 
care beneficiary  is  not  an  inpatient  of  a  hospital  or  a  nursing 
home."  In  addition  to  the  90  days  of  hospital  care  per  "spell 
of  illness,"  each  Medicare  beneficiary  is  given  60  days  of 
hospital  care  as  a  "lifetime  reserve,"4'  from  which  the  indi- 
vidual may  draw  if  a  given  hospitalization  period  extends 
beyond  90  days.  But  unlike  the  90  days  of  hospital  care 
which  became  available  with  each  new  spell  of  illness,  the 
60  day  lifetime  reserve  is  finite  and  not  renewable.  Psychia- 
tric hospital  care  is  available  for  190  days  during  the  Medicare 
beneficiary's  lifetime.'14  SNF  services  are  available  only  if 
a  Medicare  beneficiary  enters  the  SNF  within  14  days  of  a 
hospital  stay  which  lasted  at  least  three  days.45  Similarly 
home  health  care  services  are  available  only  if  they  follow  a 
hospital  stay  of  at  least  three  days  or  a  SNF  stay  while  the 
beneficiary  was  covered  by  Medicare  and  the  home  health 
care  plan  was  established  within  14  days  of  discharge  from 
the  hospital  or  SNF.4' 

It  is  obvious  from  the  "spell  of  illness"  concept  that 
Medicare  services  are  fairly  limited  and  do  not  provide  all 
of  the  institutional  care  which  many  elderly  and  disabled 
persons  need.  For  instance,  Medicare  does  not  pay  for  nursing 
home  care  for  persons  who  are  merely  chronically  ill  unless 
they  have  had  an  acute  illness  which  requires  hospitalization 
and  subsequent  discharge  to  the  SNF  to  continue  treatment 
of  the  condition  for  which  the  individual  was  hospitalized. 
The  concept  of  Part  A  is  to  cover  periods  of  acute  illness  with 
continually  diminishing  levels  of  care — from  hospitalization 
to  home  nursing  services.  Medicare  was  not  intended  to  be 
a  comprehensive  health  insurance  program  for  the  elderly 
in  spite  of  the  fact  that  it  was  represented  as  such  by  the 
89th  Congress  which  enacted  it. 

The  Medicare  law  prescribes  several  mechanisms  to 


quirements  and  Judicial  Interpretations.  8  CLEARINGHOUSE 
REV.  7  (May  1974). 

39.  42  U.S.C.  §  1395d(a)(l). 

40.  42  U.S.C.  §  1395d(a)(2). 

41.  42  U.S.C.  §1395d(a)(3). 

42.  42  U.S.C.  §1395x(a);  Brown  v.  Richardson,  367  F.Supp.  377 
(W.D.  Pa.  1973);  Fineberg  v.  Secretary  of  HEW.  363  F.Supp. 
1382  (W.D.  N.Y.  1973). 

43.  42  U.S.C.  §1395d(a)(l). 
44  .  42  U.S.C.  §  1395d(b)(3). 

45.  42  U.S.C.  §1395x(i).  The  14  day  transfer  limit  is  extended  if  there 
is  a  shortage  of  SNF  beds  or  a  course  of  treatment  cannot  begin 
during  that  time.  Hayner  v.  Weinberger,  No.  73-C-1007  (E.D. 
N.Y.,  Sept.  26.  1974)  [Clearinghouse  No.  14.570A  (4pp.)];  see  also 
Amos  v.  Weinberger,  No.  6762  (M.D.  Tenn.,  June  4,  1972)  [Clear- 
inghouse No.  14.634A]. 

46.  42  U.S.C.  §1395x(n);  Proudfoot  v.  Richardson,  No.  70-146-E 
(N.D.  W.  Va.,  Dec.  20,  1973)  [Clearinghouse  No.  14.634A]. 
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control  costs  and  assure  that  services  are  medically  necessary. 
For  instance,  upon  admitting  a  patient  to  a  hospital,  the 
attending  physician  must  certify  (and  periodically  recertify) 
that  the  services  to  be  rendered  are  necessary  "to  be  given  on 
an  inpatient  basis."4'  When  admitting  a  patient  to  a  SNF, 
the  physician  must  certify  that  the  patient  requires  daily 
"skilled  nursing  services  or  other  skilled  rehabilitation  serv- 
ices, which  as  a  practical  matter  can  only  be  provided  in 
a  skilled  nursing  facility  on  an  inpatient  basis....""  When 
prescribing  a  course  of  home  health  care,  the  physician  must 
certify  that  the  patient  "needed  skilled  nursing  care  on  an 
intermittent  basis,  or  physical  or  speech  therapy. 

Another  cost  control  device  is  the  requirement  that 
each  participating  hospital  and  nursing  home  evaluate  the 
appropriateness  of  Medicare  patients'  admission  to  and  con- 
tinued stay  in  the  institution  by  a  process  called  utilization 
review  (UR).5°The  institutions  must  have  Utilization  Review 
Committees  composed  of  physicians  and  other  health  pro- 
fessionals which  must  review:  (1)  the  medical  necessity  of 
initial  admission;5'  and  (2)  the  medical  necessity  of  continued 
institutionalization  of  all  "extended  stay"  cases.51  Review  of 
hospital  admissions  must  be  performed  within  one  day  of 
admission.5'  If  a  UR  Committee  determines  that  a  patient 
no  longer  requires  hospitalization  or  nursing  home  care,  it 
must  notify  the  institution,  the  attending  physician  and  the 
patient  within  two  days.54  Medicare  will  not  cover  the  cost 
of  any  services  provided  more  than  three  days  after  the  institu- 
tion has  received  notice  of  an  adverse  UR  Committee 
decision.55  No  formal  appeal  mechanism  exists  for  the  bene- 
ficiary to  contest  the  UR  Committee  decision,  as  will  be  dis- 
cussed more  fully  below. 

B.     Part  B  of  Medicare 

Part  B  of  Medicare,  the  "Supplementary  Medical 
Insurance  Program,"  covers  physician  services,  hospital 
outpatient  services,  home  health  care  (in  addition  to  that 
available  under  Part  A),  physical  therapy  services,  diagnostic 
X-Ray  and  laboratory  services,  radiation  therapy,  surgi- 
cal dressings  and  devices,  durable  medical  equipment,  ambu- 
lance services  and  prosthetic  devices.56  Home  health  care 
benefits  under  Part  B  are  limited  to  100  days  per  year,5'  but 
are  not  limited  by  the  "spell  of  illness"  requirements  of  Part 
A.  Payment  for  outpatient  treatment  for  mental  illness  is 
limited  to  $312.50  per  year.5" 

Part  B  of  Medicare  clearly  expands  the  medical  services 
available  under  the  limited  Hospital  Insurance  Program 
(Part  A),  but  can  in  no  way  be  considered  to  create  a  Medi- 
care program  which  provides  truly  comprehensive  health 
insurance.  Most  notably  Medicare  does  not  cover  prescrip- 
tion drugs,  the  cost  of  which  can  be  particularly  burdensome 


47.  42  U.S.C.  §1395f(a)(2)(F). 

48.  42  U.S.C.  §  l39Sf(a)(2)(C). 

49.  42  U.S.C.  §  1395f(a)(2)(D). 

50.  42  U.S.C.  §139Sx(k);  20  C.F.R.  §§405.1035  and  405.1137. 

51.  20  C.F.R.  §§405.1035(f),  405.1137(e). 

52.  42  U.S.C.  §  1395x(k)(3);  20  C.F.R.  §§405. 1035(g)  and  405.1137(d). 

53  .  20  C.F.R.  §405.1035(0. 

54  .  20  C.F.R.  §§405.1035(0(2),  405.1035(g)(2),  405.1 137(e)(2). 
55.  42  U.S.C.  §1395f(a)(7). 

56  .  42  U.S.C.  §§1395k(a),  1395x(s);  20  C.F.R.  §§405.231-.232. 
57.  42  U.S.C.  §1395k(a)(2XA). 
58  .  42  U.S.C.  §  13951(c). 


to  elderly  or  disabled  persons.  Annual  attempts  to  amend 
the  Medicare  law  to  include  certain  drugs  for  Medicare 
beneficiaries  have  thus  far  proven  unsuccessful.5' 

C.     Exclusions  from  Coverage 

The  Medicare  statute  specifically  excludes  certain 
services  from  coverage  under  the  Medicare  program:  (1) 
services  "not  reasonable  and  necessary  for  the  diagnosis 
and  treatment  of  illness  or  injury;"  (2)  services  for  which 
the  individual  has  no  legal  obligation  to  pay;  (3)  services 
for  which  a  government  agency  pays;  (4)  services  not  pro- 
vided within  the  United  States;  (5)  services  required  as  a 
result  of  war;  (6)  services  which  constitute  personal  com- 
fort items;  (7)  routine  physical  check-ups;  (8)  eye  glasses 
or  eye  examinations  for  fitting  glasses;  (9)  hearing  aids  or 
examinations  therefor;  (10  orthopedic  shoes;  (11)  "custodial 
care;"  (12)  cosmetic  surgery;  (13)  charges  imposed  by  rela- 
tives; (14)  services  connected  with  the  care,  treatment,  filling, 
removal  or  replacement  of  teeth  or  supporting  structures; 
(15)  services  for  treatment  of  flat  feet,  subluxations  of  the 
foot  or  routine  foot  care.*0 

While  most  of  these  exclusions  are  fairly  specific,  two 
have  been  applied  broadly  by  the  fiscal  intermediaries  under 
Part  A,  and  to  a  lesser  extent  by  Part  B  carriers.  The  "medi- 
cally unnecessary"  exclusion6'  and  the  "custodial  care" 
exclusion61  have  been  used  to  deny  payment  for  hospital 
and  nursing  home  services  after  they  have  been  rendered. 
Legal  approaches  to  handle  such  situations  will  be  discussed 
at  length  in  the  second  part  of  this  article. 

V.     PAYMENT  TO  PROVIDERS 

The  accounting  principles  for  provider  payment  under 
Medicare  are  complex  and  beyond  the  scope  and  purpose 
of  this  article.6'  It  must  be  noted,  however,  that  Part  A  pro- 
viders are  reimbursed  on  the  basis  of  "reasonable  costs"64 
which — although  providers  may  disagree — generally  approxi- 
mates the  provider's  actual  cost.  Institutions  providing  serv- 
ices under  Part  B  are  also  reimbursed  on  the  basis  of  "reason- 
able cost."65  Individual  medical  vendors,  such  as  physicians 
or  other  practitioners,  are  reimbursed  under  Part  B  on  the 
basis  of  "reasonable  charges"66  which  are  not  determined  on 
the  basis  of  cost,  but  are  limited  to  the  lower  of:  (1)  the  cus- 
tomary fees  of  the  individual  practitioner,  and  (2)  the  75th 
percentile  of  the  prevailing  charges  for  the  same  or  similar 
service  in  the  practitioner's  community.6'  Part  A  providers 
must  accept  the  Medicare  payment  as  full  payment,  and  may 
bill  Medicare  recipients  only  for  deductibles  and  copayment6' 
(discussed  below).  Part  B  practitioners,  whose  charges  to 


59.  See.  e.g.  H.R.  REP.  NO.  3153,  93d  Cong.,  3d  Sess.  §193  (1973). 
See  also  Fink,  Coverage  of  Prescription  Drugs  for  Non-Hospital- 
ized Medicare  Patients.  8  CLEARINGHOUSE  REV.  712  (Feb. 
1975). 

60.  42  U.S.C.  §1395y(a). 

61.  42  U.S.C.  §1395y(aMl). 

62.  42  U.S.C.  §1395y(a)(9). 

63.  See.  e.g.,  20  C.F.R.  §§405.301-373  ,  405.401-488,  405.501-525. 

64.  42  U.S.C.  §1395f(b). 

65.  42  U.S.C.  §  13951(a)(2). 

66.  42  U.S.C.  §  13951(a)(1). 

67.  42  U.S.C.  §1395u(b)(3);  20  C.F.R.  §405.502-508. 

68.  42  U.S.C.  §  1395cc(a)(l);  20  C.F.R.  §405.607. 
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private  patients  are  often  much  higher  than  allowable  charges 
under  Medicare,  may  bill  Medicare  patients  the  difference 
between  their  private  charges  and  the  Medicare  allowable 
charges.  However,  if  the  Part  B  practitioner  accepts  an  assign- 
mem  of  the  claim  from  the  Medicare  beneficiary,  the  prac- 
titioner must  accept  the  Medicare  allowable  charge  as  full 
payment  and  may  bill  only  the  Medicare  beneficiary  for  the 
copayment  and  deductibles  described  below."  The  incentive 
for  physicians  and  other  Part  B  practitioners  to  accept  an 
assignment  of  the  Medicare  claim  is  that  they  can  bill  Medi- 
care directly,  and  presumably  collect  payment  more  quickly 
than  by  billing  the  patient.  However,  because  of  the  increas- 
ing difference  between  actual  and  allowable  charges,  fewer 
physicians  are  accepting  assignments.'0  Nevertheless,  if  one 
does  so,  he  or  she  should  not  be  permitted  to  bill  the  Medicare 
beneficiary/assignee  for  any  amounts  beyond  the  statutory 
deductible  and  copayment.  In  spite  of  the  law's  prohibition 
on  such  billing,  it  does  occur.  Beneficiary  advocates  should 
be  alert  to  this  problem. 

VI.  COST-SHARING 

Since  Medicare  is  considered  a  health  insurance  pro- 
gram, it  includes  several  types  of  cost-sharing  which  are 
typical  of  health  insurance  systems:  co-payment,  deductibles 
and  premiums. 

A.  Deductibles 

A  deductible  is  a  fixed  sum  which  a  health  insurance 
beneficiary  must  pay  each  year  before  the  health  insurer  will 
pay  anything  toward  the  cost  of  medical  expenses.  Under 
Medicare  the  following  annual  deductibles  exist:  (1)  hospi- 
tals— $92  plus  the  first  three  pints  of  blood;''  (2)  skilled 
nursing  facilities  and  home  health  care  agencies — plus  three 
pints  of  blood;"  and  (3)  Part  B  collectively— $60  plus  three 
pints  of  blood."  If  a  Medicare  beneficiary  incurs  a  hospital 
bill  of  $1,000  for  a  10-day  stay,  he  must  pay  $92  plus  the 
cost  of  the  three  pints  of  blood  he  uses.  Medicare  will  pay 
$918,  and  will  pay  the  entire  cost  of  all  other  Part  A  services 
used  during  the  year,  subject  to  the  coinsurance. 

B.  Coinsurance 

Coinsurance  is  a  fixed  sum  or  percentage  which  the 
beneficiary  must  pay  toward  the  cost  of  each  medical  or 
health  service  received.  The  insurer  will  only  pay  the  amount 
of  the  bill  less  the  beneficiary's  coinsurance  amount.  Medi- 
care coinsurance  requirements  are  as  follows:  (1)  hospitals — 
$23  per  day  for  the  61st  through  90th  days  and  $46  per  day 
for  each  lifetime  reserve  day;"  (2)  skilled  nursing  facilities — 
$11.50  per  day  for  the  20th  through  100th  days;"  (3)  physi- 


69.  42  U.S.C.  §1395u(b)(3)(B)(ii). 

70.  The  proportion  of  physicians  accepting  assignments  has  dropped 
from  61%  in  1969  to  53%  in  1973.  Vogel  and  Blair,  An  Analysis 
of  Medicare  Administrative  Costs.  37  SOC.  SEC.  BULL.  3,  10 
(1974). 

71.  42  U.S.C.  §§1395e(a)(2)  and  I395e(b)(2). 

72.  42  U.S.C.  §1395e(a)(2). 

73.  42  U.S.C.  §  1395  1(b). 
74  .  42  U.S.C.  §1395e(a)(l). 
75.  42  U.S.C.  §1395e(a)(3). 


cian  services— 20%  of  the  Medicare  allowable  charges;" 
(4)  all  other  Part  B  services  except  home  health  care  services — 
20%  of  charges  or  cost."  There  is  no  coinsurance  for  Part  B 
home  health  care  services. 

C.  Premiums 

As  discussed  above,  beneficiaries  must  subscribe  to 
Part  B  at  a  monthly  premium  which  is  currently  $6.70."  It 
is  quite  likely  that  this  amount  will  increase  in  1975. 

VII.  APPEALS 

The  appeals  process  under  Medicare  is  basically  the 
same  as  that  used  for  other  Social  Security  benefit  programs. " 
Appeals  of  Medicare  eligibility  issues  are  conducted  in  a 
manner  parallel  to,  but  slightly  different  from,  that  used 
in  the  Social  Security  eligibility  questions  since  intermedi- 
aries and  insurance  carriers  are  involved  in  the  coverage 
decision  appeals  along  with  SSA. 

A.  Eligibility  Appeals 

Questions  of  Medicare  eligibility  are  the  exclusive 
responsibility  of  the  Secretary  of  HEW  and  SSA."  Therefore, 
all  questions  involving  eligibility  are  appealed  directly  to  SSA. 
If  an  applicant  for  Medicare  disagrees  with  a  decision  about 
his  eligibility  for  Part  A  or  his  eligibility  to  enroll  or  his  actual 
enrollment  in  Part  B,  he  must  first  seek  a  reconsideration 
from  SSA.,!  If  the  reconsideration  decision  does  not  satisfy 
the  claimant,  he  may  seek  a  hearing  before  an  Administrative 
Law  Judge  of  the  Bureau  of  Hearing  and  Appeals  of  HEW." 
A  claimant  adversely  affected  by  the  Judge's  decision  may 
seek  a  review  before  the  Appeals  Council  of  the  Social  Security 
Administration*4  and  then,  if  still  dissatisfied,  may  seek 
judicial  review  in  the  federal  district  court  for  the  district 
in  which  he  resides.15 

B.  Appeals  of  Coverage  of  Services  Under  Part  A 

After  receiving  a  bill  from  or  on  behalf  of  the  Medicare 
beneficiary,"  the  Part  A  fiscal  intermediary  determines 
whether  the  service  is  covered  and  notifies  the  beneficiary 
of  the  payment  decision."  The  beneficiary  may  challenge 
this  initial  determination"  by  requesting  a  reconsideration 
of  the  decision  in  writing  within  six  months  of  the  date  on 


76.  42  U.S.C.  §  1395  1(a)(1). 

77.  42  U.S.C.  §1395  1(a)(2). 

78.  42  U.S.C.  §1395r. 

79.  42  U.S.C.  §§ 405(a).  1395ff. 
80  .  20  C.F.R.  §§404.905-957. 

81.  42  U.S.C.  §  1395ff(a). 

82.  20  C.F.R.  §§404.910-916. 

83.  20  C.F.R.  §§404.917-944. 

84.  20  C.F.R.  §§404.945-953. 

85.  20  C.F.R.  §422.210. 

86.  Bills  for  service  are  normally  submitted  by  Part  A  providers,  20 
C.F.R.  §§405.1672-1674,  but  may  occasionally  be  submitted 
by  beneficiaries.  Part  B  bills  are  usually  submitted  by  the  bene- 
ficiarv  unless  he  has  assigned  the  claim  to  the  Part  B  practitioner. 
20  C.F.R.  §§405.1674-1675. 

87.  20  C.F.R.  §405.702. 

88.  20  C.F.R.  §§405.704-711. 
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which  the  notice  of  initial  determination  was  mailed."  The 
beneficiary  may  submit  additional  evidence  in  support  of 
the  request  if  he  chooses  to  do  so.  Reconsideration  by  the 
Medicare  intermediary  is  little  more  than  a  review  of  the  file 
and  a  search  for  clerical  errors.'0  It  does  not  involve  probing 
the  question  of  the  medical  necessity  of  the  services  rendered. 
Therefore,  it  is  usually  a  futile  step  to  challenge  an  intermedi- 
ary's decision  not  to  pay  for  certain  services  under  Medicare, 
but  it  must  be  taken  nevertheless. 

If  dissatisfied  with  the  reconsidered  determination 
and  the  amount  in  controversy  exceeds  $100,"  the  beneficiary 
may  request  a  hearing  before  the  Bureau  of  Hearings  and 
Appeals  of  HEW.  The  written  request  for  a  hearing  must 
be  submitted  within  six  months  of  the  date  on  which  the 
notice  of  reconsidered  determination  was  mailed."  This 
hearing  is  the  first  formal  proceeding  in  w  hich  the  beneficiary 
may  appear  personally  or  be  represented  by  someone  else, 
give  evidence  and  plead  his  case  orally.  It  is  a  critical  step 
in  the  appeals  process,  since  the  hearing  record  forms  the 
sole  basis  of  subsequent  judicial  review."  Medicare  hearings 
are  conducted  according  to  the  procedures  for  Social  Security 
hearings.  The  Administrative  Law  Judge  must  either  render 
a  decision"  or  recommend  a  decision  to  the  Appeals  Council, 
which  may  take  new  evidence  to  render  a  decision.'5  A  dis- 
satisfied beneficiary  may  also  seek  review  of  an  adverse 
hearing  decision  before  the  Appeals  Council,"  and  may 
submit  new  evidence,  subject  to  the  discretion  of  the 
Council.''  The  Council  may  also  take  new  evidence 
on  its  own  motion,  copies  of  which  will  be  available  to  the 
beneficiary  at  his  local  Social  Security  office."  Since  the 
Council  meets  only  in  Arlington,  Virginia,  the  theoretical 
right  of  poor  beneficiaries  to  appear  in  person  is  usually 
meaningless.  The  failure  of  the  hearing  process  to  afford  the 
beneficiary  greater  opportunity  to  appear  may  make  the 
process  unconstitutional,"  although  apparently  the  Appeals 
Council  intends  to  meet  in  other  locations  to  hear  appeals 
under  the  Supplemental  Security  Income  program  and  then 
they  would  probably  do  so  for  Medicare  appeals  as  well. 
A  decision  by  the  Appeals  Council  or  a  denial  of  a  request 
to  review  is  a  final  administrative  agency  action100  which 
is  subject  to  judicial  review  in  the  federal  district  court  in 
the  district  where  the  beneficiary  resides'01  if  the  amount 
in  controversy  is  $1,000  or  more."" 

89.  20  C.F.R.  §§405.710-711. 

90.  SSA  Statistics  on  the  low  rate  of  reversal  by  reconsideration  sup- 
ports this  assertion.  (Statistics  available  from  NHeLP).  The  re- 
consideration step  is  fruitful  in  Social  Security  disability  cases, 
but  this  is  not  true  in  Medicare. 

91.  20  C.F.R.  §405.716;  see  infra  n.  106. 

92.  20  C.F.R.  §405.722. 

93.  Judicial  review  is  limited  to  the  question  of  whether  the  Secretary 
had  substantial  evidence  for  his  findings  of  fact.  42  U.S.C. 
§405(g). 

94  .  20  C.F.R.  §404.939. 

95.  20  C.F.R.  §§404.939  and  404.942-943. 

96  .  20  C.F.R.  §404.945. 

97.  20  C.F.R.  §404.949. 

98  .  20  C.F.R.  §404.949. 

99.  For  a  discussion  of  this  theory,  see  Butler,  Medicare  Appeals 
Procedures:  A  Constitutional  Analysis,  to  be  published  in  NW. 
U.  L.  REV.  (Spring  197S)  (hereinafter  cited  as  Medicare  Appeals]. 

100.  20  C.F.R.  §404.951. 

101.  20  C.F.R.  §404.951. 

102.42  U.S.C.  §1395ff(b)(2);  Hamilton  v.  Blue  Cross  Ass'n  of  North 
Dakota,  375  F.Supp.  1049  (D.  N.D.  1974).  The  possible  constitu- 


C.     Appeals  of  Coverage  of  Services  Under  Part  B 

Since  Part  B  of  Medicare  was  conceived  as  a  private 
insurance  program  to  which  the  federal  government  and 
Part  A  enrollees  would  both  contribute  the  cost  of  the 
premium,  the  Medicare  law  does  not  provide  the  same 
appeals  process  for  Part  B  as  it  does  for  Part  A  benefit  cover- 
age issues.  Instead,  the  Medicare  law  requires  that  carriers 
which  administer  payment  under  Medicare  Part  B  establish 
procedures  by  which  beneficiaries  or  practitioners  may  appeal 
disputes  involving  coverage  of  services.103  Carriers  make 
initial  determinations  on  claims  for  payment  submitted  by 
beneficiaries  or  practitioners  (when  they  have  accepted  assign- 
ment of  the  claim  of  the  beneficiary104).  Assuming  that  the 
beneficiary  has  not  assigned  the  claim,  it  is  the  beneficiary 
who  is  the  party  to  the  Part  B  appeals  process.  The  benefi- 
ciary may  request  review  of  an  initial  determination  from  the 
Part  B  carrier  within  six  months  of  the  date  on  which  the 
initial  determination  was  mailed.105 

If  dissatisfied  with  that  review  (which,  like  the  recon- 
sideration under  Part  A,  is  largely  a  paper  review  to  catch 
clerical  errors),  the  beneficiary  may  request  a  hearing  before 
the  Part  B  carrier  if  the  claim  involves  $100  or  more.10''  The 
request  must  be  filed  in  writing  within  six  months  of  the  date 
of  mailing  the  notice  of  review  determination. 107  The  hearing 
is  conducted  exclusively  by  the  carrier;  SSA  is  not  involved. 
The  carrier  must  designate  a  hearing  officer  who  may  not  be 
"interested"  in  the  case  nor  "prejudiced"  nor  "partial"  to 
any  party.""1  The  hearing  officer  is  directed  by  Medicare 
regulations  to  conduct  a  hearing  very  similar  to  that  con- 
ducted by  the  Administrative  Law  Judges  of  the  Bureau  of 
Hearings  and  Appeals.""  However,  hearing  officers  are  given 
no  subpoena  power.  There  is  no  appeal  to  SSA,  the  Appeals 
Council,  or  any  court  from  the  Part  B  carrier's  decision. 
The  possible  constitutional  infirmity  in  the  conduct  of  the 
Part  B  hearing,  and  especially  in  the  lack  of  judicial  review, 
will  be  discussed  below. 

VIII.  LEGAL    ISSUES    FOR    THE  MEDICARE 
BENEFICIARY  ADVOCATE 

A.    Retrospective  Denial  of  Payment 

There  are  several  recurring  problems  in  the  Medicare 
program  which  are  particularly  detrimental  to  poor  elderly 
and  disabled  beneficiaries.  Perhaps  the  greatest  problem 

tional  infirmity  in  such  a  jurisdictional  limit  is  discussed  in 
Medicare  Appeals,  supra  n.  99,  at  n.  93. 

103.  42  U.S.C.  §  1395u(b)(3)(c);  20  C.F.R.  §§405.801-872. 

104.  See  nn.  69-70  supra. 

105.  20  C.F.R.  §405.807. 

106.42  U.S.C.  §1395u(b)(3)(c);  20  C.F.R.  §405.820.  The  S100  limit 
was  added  by  Pub.  L.  No.  92-603.  Previously  no  jurisdictional 
limit  existed  for  Part  B  hearings.  This  jurisdictional  threshhold 
certainly  hurts  the  Part  B  recipient  with  a  small  claim,  but  is 
difficult  to  challenge  on  constitutional  grounds.  Ortwein  v. 
Schwab.  410  U.S.  656  (1973);  Medicare  Appeals,  supra,  n.  99, 
at  n.  93.  The  beneficiary  has  no  forum  to  air  the  dispute;  a  case 
filed  in  small  claims  court  will  be  removed  to  federal  district 
court  and  then  dismissed,  Kuenstler  v.  Occidental  Life  Ins.  Co.. 
292  F.Supp.  532  (CD.  Cal.  1968). 

107.  20  C.F.R.  §405.820. 

108.  20  C.F.R.  §§405.823-824. 

109.  20  C.F.R.  §§405.830-834. 
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which  Medicare  beneficiaries  have  faced  since  1968  is  retro- 
spective denial  of  payment  for  services  received.  In  1968  the 
costs  of  hospital  and  nursing  home  services  under  the  pro- 
gram soared  well  beyond  original  expectations.  SSA's 
response  to  this  situation  was  based  on  the  fact  that,  although 
the  Medicare  statute  excludes  different  kinds  of  services 
from  payment,  it  is  silent  on  the  definition  of  covered  services. 
In  order  to  reduce  the  quantity  of  services  which  would  be 
covered  under  the  program  and  save  money,  SSA  instructed"0 
the  Part  A  intermediaries  to  define  more  narrowly  "skilled 
nursing  care"  (an  explicit  requirement  for  payment  of  SNF 
services  and,  by  implication,  for  home  health  care  and 
hospital  services'")  and  to  define  more  broadly  "custodial 
care"  (which  is  excluded  from  Medicare  coverage.)"2  These 
instructions  were  subsequently  adopted  as  Medicare  regula- 
tions.'" Thus  began  an  era  of  "retrospective"  denials  of 
payment  for  services  which,  at  the  time  they  were  rendered, 
appeared  to  be  covered  under  the  Medicare  law. 

After  receiving  a  bill  from  a  Part  A  provider  of  institu- 
tional care,  the  intermediary  would  determine  whether  the 
care  was  covered  partially  or  entirely,  or  whether  it  might  be 
considered  custodial  or  medically  unnecessary  care.  Having 
assigned  this  label  to  all  or  part  of  the  services,  the  intermedi- 
ary would  then  refuse  to  pay  for  that  portion  of  the  service 
which  it  deemed  custodial  or  unnecessary.  Beneficiaries  had 
usually  been  discharged  from  the  institution  by  the  time  the 
payment  decision  was  made  and  communicated  to  the  facility, 
and  therefore  faced  subsequent  collection  actions."4  It  had 
been  argued  that  Congress  never  intended  that  intermediaries 
make  retrospective  payment  decisions."5  Unfortunately, 
the  argument  is  no  longer  valid  for  services  provided  after 
the  enactment  of  the  1972  Medicare  amendments  which 
evidence   congressional   acquiescence   in   this  practice."6 

It  should  be  noted  that  provisions  of  the  1972  Social 
Security  amendments  waive  liability  for  certain  Medicare 
beneficiaries  who  have  had  claims  retrospectively  dented 
because  the  services  were  allegedly  either  custodial  or  not 
medically  necessary."'  New  requirements  that  Medicare 
institutions  provide  concurrent  review  of  the  need  for  continu- 
ing stay  in  hospitals  and  nursing  homes'"  offer  further  pro- 
tection against  retrospective  claims  denials.  A  decision  that 
an  initial  admission  or  a  continued  stay  is  inappropriate 
must  be  communicated  to  the  Medicare  beneficiary  and  will 
constitute  a  bar  to  payment  of  any  further  hospital  or  nursing 


110.  Part  A  Intermediary  Letter  #328,  June  1%8,  from  BHI  to  inter- 
mediaries; BLUE  CROSS,  supra,  n.  9  at  122-23. 
111.42  U.S. C.  §§1395f(a)(2)(C).(D).  and  (F). 
112.42  U.S.C.  §)395y(a)<9). 

113.  20  C.F.R.  §405.125-127. 

1 14.  To  deal  with  such  issues,  see  Axelrad,  Butler  and  Wing,  Repre- 
sentation of  Clients  in  Matters  Relating  to  Hospital  Bills.  8 
CLEARINGHOUSE  REV.  541  (Dec.  1974). 

115.  BLUE  CROSS,  supra,  n.  9  at  117-25.  For  cases  arising  before 
the  1972  Social  Security  Amendments,  however,  this  argument 
is  still  viable,  as  indicated  by  the  Court  in  Hultzman  v.  Wein- 
berger, 495  F.2d  1276  (3rd  Cir.,  1974)  and  has  recently  been 
followed  by  two  District  Courts  in  Stevens  v.  Weinberger,  No. 
C-74-707  SC  (N.D.  Cal..  Nov.  22,  1974)  [Clearinghouse  No. 
I4.045E  (7pp.)]  and  Torphy  v.  Weinberger.  No.  74-C-19  (E.D. 
Wis..  Nov.  7,  1974)  |Clcaringhouse  No.  I4.540A  (4pp.)]. 

116.42  U.S.C.  §§1395d(h)  and  1395pp;  see  S.  REP.  NO.  92-1230, 

92d  Cong.,  2d  Sess.  294-95  (1972). 
117.42  U.S.C.  §  1395pp. 

118.  20  C.F.R.  §405.1035,  405.1137,  39  Fed.  Reg.  41604  (1974). 


home  care.'"  Such  a  procedure  will  raise  serious  questions 
if  appropriate  hearing  rights  do  not  exist  to  challenge  these 
decisions,  but  the  procedures  at  least  protect  the  beneficiary 
from  learning  long  after  a  discharge  that  SSA  will  not  pay 
substantial  amounts  of  his  institutional  bill.  These  new  regu- 
lations are  designed  to  adapt  hospitals  to  the  procedures  of 
Professional  Standards  Review  Organizations  (PSRO's)'20 
which  will  perform  reviews  of  hospital  admisions  and  con- 
tinued hospital  stays  as  of  January  1976.  In  spite  of  these 
protections,  many  clients  will  still  come  to  Legal  Services 
offices  with  outstanding  hospital  bills  for  services  rendered 
before  October  1972,  and  it  is  important  to  understand  how 
to  conduct  the  appeal  process  under  Medicare  to  serve  client's 
best  interests. 

B.     Medicare  Level-of-Care  Hearings  121 

As  described  above,  there  are  several  steps  in  the  Medi- 
care appeal  process,  but  the  hearing  before  the  Administrative 
Law  Judge  of  the  Bureau  of  Hearings  and  Appeals  of  HEW 
is  the  most  important  step.  It  is  at  this  stage  that  the  entire 
record  is  made  for  subsequent  judicial  review.  Because  of  the 
nature  of  the  Medicare  custodial  care  issues,  the  cases  involve 
matters  of  medical  fact,  and  advocates  must  rely  heavily  upon 
the  cooperation  and  participation  of  expert  medical  witnesses. 
It  is  important  to  prepare  a  good  record,  even  if  one  loses  at 
the  hearing  level,  because  there  is  a  good  chance  of  succeed- 
ing on  a  judicial  review.  In  76  cases  challenging  the  decision 
of  either  the  Administrative  Law  Judge  or  the  Appeals  Coun- 
cil, courts  have  thus  far  reversed  either  entirely  or  partially 
54  of  the  adverse  administrative  decisions.  Since  each  case 
involves  the  particular  medical  condition  and  requirements 
of  the  individual  Medicare  beneficiary,  it  is  difficult  to 
generalize  about  an  appropriate  approach.  The  most  impor- 
tant thing  to  understand  in  preparing  the  case  is  which  tests 
courts  apply  in  deciding  these  cases  in  favor  of  beneficiaries. 

(1)    The  Legal  Tests 

At  the  outset  it  must  be  pointed  out  that  judicial  review 
of  an  adverse  administrative  decision  will  not  constitute  de 
novo  review.  Under  Section  205(g)  of  the  Act'22  the  reviewing 
court  is  limited  to  a  determination  as  to  whether  the  Secre- 
tary's findings  of  fact  are  supported  by  "substantial  evi- 
dence." Thus,  the  reviewing  court  may  not  substitute  its 
findings  of  fact  for  those  of  the  hearing  examiner.  "Substan- 
tial evidence"  has  been  defined  as  being  "more  than  a  mere 
scintilla.  It  means  such  relevant  evidence  as  a  reasonable 
mind  might  accept  as  adequate  to  support  a  conclusion."'2' 
It  must  be  sufficient  to  justify  denial  of  a  directed  verdict 
in  a  jury  trial  setting.'2' 

However,  although  the  Secretary's  findings  of  fact  are 

119.42  U.S.C.  §  1395e(a)(7). 
120.42  U.S.C.  §  1320c. 

121.  See  generally  Health  Law  Project,  Medicare  Level-of-Care  Deter- 
minations. 6  CLEARINGHOUSE  REV.  234  (Aug.-Sept.  1972). 

122.42  U.S.C.  §405(g).  An  individual  dissatisfied  with  an  adverse 
determination  concerning  amount  of  benefits  under  Part  A  is 
entitled  to  judicial  review  as  is  provided  in  Section  405(g),  assum- 
ing the  requisite  $1,000  amount  in  controversy  is  met.  42  U.S.C. 
§1395ff(b)(l)(C). 

123.  Richardson  v.  Perales,  402  U.S.  389,401  (1971). 

124.  Universal  Camera  Corp.  v.  NLRB,  340  U.S.  474  (1951). 
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conclusive  on  a  reviewing  court  if  they  are  supported  by  sub- 
stantial evidence,  the  court  is  not  bound  to  accept  his  conclu- 
sions of  law.'1'  Thus,  if  the  Secretary  has  failed  to  employ 
the  proper  legal  standard  in  making  his  determination,  his 
findings  may  not  stand.1"  The  significance  of  this  distinction 
is  that  it  allows  the  reviewing  court  to  overturn  an  adverse 
administrative  decision  if  it  finds  that  the  Secretary  has 
applied  either  too  restrictive  a  definition  of  "skilled  nursing 
care"  or  too  broad  a  definition  of  "custodial  care,"'17  without 
upsetting  the  Secretary's  specific  factual  finding  that 
certain  services  were  or  were  not  rendered.11' 

Although  the  Act  specifically  excludes  coverage  of  any 
expenses  arising  from  services  for  custodial  care  purposes, 
neither  the  Act  nor  the  regulations  promulgated  thereunder 
define  "custodial  care."  However,  the  Secretary  has  developed 
a  rather  consistent  definition,  or  perhaps  more  precisely,  an 
approach,  as  to  what  constitutes  custodial  care,  and  therefore 
is  an  excluded  service  under  the  Act.  Under  this  approach 
which  has  been  called  the  "course  of  treatment  test, 119  the 
services  performed  for  an  individual  would  be  the  sole  criterion 
in  determining  whether  care  was  "custodial."  Thus,  in  Weir 
v.  Richardson."0  when  the  hearing  examiner  analyzed  the 
nature  of  the  services  rendered,  his  focus  was  primarily  on 
the  nurses'  notes  of  the  actual  care  administered.  Therefore, 
even  if  the  attending  physician  has  certified  the  necessity  of 
the  beneficiary's  continued  stay,  if  the  actual  records  sub- 
mitted by  the  nursing  center  do  not  indicate  that  skilled 
nursing  care  was  provided,  payment  is  denied.'" 

The  weakness  with  the  Secretary's  formula  for  evaluat- 
ing custodial  care  lies  in  the  narrowness  of  the  factors  consi- 
dered in  evaluating  the  patient's  condition.  Numerous  cir- 
cumstances, such  as  the  patient's  age,  general  physical  and 
emotional  health,  and  living  arrangements,  influence  the 
physician's  judgment  as  to  what  treatment  is  medically 
appropriate.  Needless  to  say,  many  of  these  factors  would 
be  glaringly  unapparent  from  even  the  strictest  scrutiny  of 
the  nursing  notes  of  care  rendered.  This  deficiency  was  early 
recognized  by  the  reviewing  courts. 

In  Sowell  v.  Richardson'"  the  Secretary  argued  that 
benefits  could  be  paid  for  treatment  in  a  skilled  nursing 
facility  only  if  the  treatment  provided  was  such  that  it  must 
be  given  under  the  supervision  of  a  registered  professional 


125.  Wolf  v.  Gardner.  386  F.2d  295  (6th  Cir.  1967);  Reading  v.  Rich- 
ardson, 339  F.Supp.  295,  300  (E.D.  Mo.  1972). 

126.  Branham  v.  Gardner.  383  F.2d  614  (6th  Cir.  1967). 

127.  See.  e.g..  Schoultz  v.  Weinberger,  375  F.Supp.  929  (E.D.  Wis. 
1974);  Stewart  v.  Secretary  of  HEW,  No.  72-1009  (D.  S.D.. 
Dec.  14.  1973);  Reading  v.  Richardson,  339  F.Supp.  295  (E.D. 
Mo.  1972). 

128.  It  can  be  argued,  however,  that  if  the  Secretary  applied  erroneous 
legal  standards,  it  follows  that  his  resolution  of  the  factual  issues 
and  inferences  drawn  therefrom  will  probably  be  erroneous. 
Bremer  v.  Richardson,  347  F.Supp.  465  (D.  Neb.  1972).  And  if 
the  Secretary  has  improperly  interpreted  the  law  or  promulgated 
regulations  contravening  the  intent  of  Congress,  the  reviewing 
court  is  not  bound  by  any  factual  decisions  made  under  the  un- 
lawful standard  applied  by  the  Secretary.  Branham  v.  Gardner, 
supra,  n.  126;  Henderson  v.  Flemmlng,  283  F.2d  882  (5th  Cir. 
1960). 

129.  Ridgely  v.  Secretary  of  HEW,  345  F.Supp.  983,991  (D.  Md. 
1972). 

130.  343  F.Supp.  353  (S.D.  Iowa  1972). 

131.  Id.  See  also  Mutzig  v.  Richardson,  348  F.Supp.  526  (W.D.  Pa. 
1972);  Johnson  v.  Richardson,  336  F.Supp.  390  (E.D.  Pa.  1971). 

132.  319  F.Supp.  689  (D.  S.C.  1970). 


nurse.  Likewise,  those  services  must  be  an  extension  of  the 
medical  treatment  the  beneficiary  received  in  a  hospital. 
If  the  care  failed  to  meet  this  standard,  it  was  "custodial" 
and  not  compensable.  However,  the  court  rejected  this  formu- 
lation as  too  restrictive  a  definition  of  the  extended  care  (SNF) 
provisions: 

Under  [the  Secretary's]  formula  for  determining 
whether  the  services  are  covered  only  the  service 
actually  rendered  is  considered.  The  conditions  of 
the  insurer  and  manifest  symptoms  of  the  illness 
are  in  his  view  only  relevant  to  the  extent  that  they 
determine  the  treatment  administered.  Were  the 
law  as  contended  by  the  Secretary,  consideration 
of  the  trees  is  commanded  but  even  a  glimpse  of 
the  forest  prohibited.  It  was  never  intended  by 
Congress  that  the  condition  of  the  insured,  treat- 
ment that  might  at  any  time  be  necessary,  and  the 
pain  and  discomfort  attending  inadequate  or  un- 
professional care  or  lack  of  care  not  be  considered 
together  with  treatment  actually  provided  in  deter- 
mining whether  extended  care  services  are  justi- 
fied. Every  aspect  of  the  plaintiff  s  condition  must 
be  considered  in  making  the  determination.  Treat- 
ments immediately  required  are  of  course  a  major 
factor.  However,  even  if  no  treatment  were  re- 
quired the  condition  of  the  insured  might  be  so 
unstable  or  unsatisfactory,  as  to  require  the  ex- 
tended services  required  by  the  statute.'" 

The  Sowell  analysis,  often  called  the  "total  conditions" 
test  of  approval,  was  followed  in  Reading  v.  Richardson'" 
in  which  the  court  held  that  the  beneficiary  was  entitled  to 
coverage  for  SNF  services,  in  spite  of  the  fact  that  some  of 
the  care  was  designed  to  meet  the  patient's  daily  living  needs. 
In  rejecting  the  Secretary's  "course  of  treatment"  approach, 
the  court  stated: 

Under  the  Secretary's  formulation,  the  services 
performed  for  an  individual  would  be  the  sole 
criterion  in  determining  whether  care  was  "cus- 
todial." The  symptoms  of  the  illness  or  injury 
being  treated,  the  risk  such  injury  or  illness  posed 
to  the  individual  or  the  improvement  in  the  pa- 
tient's condition  would  not  be  considered  except  as 
they  dictated  the  treatment  administered.  This 
court  does  not  believe  that  Congress  intended  to 
restrict  consideration  of  the  patient's  well  being 
in  such  a  fashion.  The  Social  Security  Act  is 
remedial  and  is  to  be  construed  liberally."5 

Subsequent  to  the  Sowell  decision,  the  Secretary  pro- 
mulgated regulations  which  attempt  to  clarify  the  differentia- 
tion between  custodial  and  skilled  care.'"  Those  regulations 
do  not  define  what  constitutes  custodial  care;  rather  they 
attempt  to  formulate  standards  for  evaluating  what  services 
comprise  skilled  nursing  services.'"  But  the  courts,  when 
faced  with  the  Secretary's  regulations,  continued  to  apply  the 
Sowell  rationale,  and  have  held  that  the  regulations  continue 


133.  Id.  at  692. 

134.  339  F.Supp.  295  (E.D.  Mo.  1972). 

135.  Id.  at  300. 

136.  20  C.F.R.  §§405.126-129. 

137.  20  C.F.R.§405.127(a)(6). 
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unnecessarily  to  limit  consideration  to  the  services  actually 
rendered  to  the  patient, 1,1  and  that  this  approach  contravenes 
the  broad  remedial  intention  of  the  Medicare  Act.'" 

What  then  would  constitute  a  working  definition  of 
"custodial  care?"  Two  recent  cases  illustrate  the  continuing 
judicial  and  administrative  dispute  over  the  proper  definition. 
In  De  Hoffv.  Weinberger"0  the  district  court  accepted  the 
definition  expressed  \n  Johnson  v.  Richardson  ';"  namely  that 
the  need  for  "skilled  nursing  care"  is  the  criterion  used  to 
differentiate  compensable  care  from  custodial  care.  If  the 
patient  requires  the  competence  of  an  individual  with  profes- 
sional skill  then  the  care  provided  is  compensable  under  the 
Act.  Contrast  this  with  the  definition  advanced  in  Roger  v. 
Weinberger, 145  in  which  custodial  care  is  defined  as  "given 
to  watching  and  protecting  rather  than  seeking  to  cure:  (for 
example)  custodial  care  rather  than  a  therapeutic  program.""3 

The  "medically  unnecessary"  exclusion'"  is  applied  less 
frequently  and  will  not  be  discussed  here;  some  courts  have 
interpreted  this  exclusion  narrowly  in  order  to  rule  in  favor 
of  the  beneficiary."5 

(2)    Necessary  Facts 

The  Medicare  regulations  define  skilled  nursing  sen-ices 
(the  opposite  of  "custodial  care")  specifically  as  follows: 
intravenous  or  intramuscular  injections  or  intravenous  feed- 
ings, tube  and  gastronomy  feedings,  nasopharyngeal  aspira- 
tion, insertion  or  replacement  of  catheters,  application  of 
dressings  involving  prescription  medication  and  aseptic  tech- 
niques, treatment  of  extensive  decubiti,  heat  treatment 
ordered  by  a  physician  as  part  of  active  treatment  which 
requires  skilled  observation,  initial  phases  of  a  regimen  in- 
volving administering  medical  gases,  and  restorative  nursing 
procedures."6  The  regulations  specifically  exclude  from  the 
definition  of  skilled  nursing  care  services  those  procedures 
which  do  not  normally  require  skilled  administration  (such 
as  administering  oral  medications),  even  if  the  individual 
patient  is  incapable  of  administering  those  services  to  him- 
self and  would  have  no  one  else  to  assist  him  were  he  to  be 
discharged  to  his  home."*  As  we  have  seen,  however,  many- 
courts  have  refused  to  apply  the  Secretary's  narrow  definition 
of  "skilled  nursing  care"  in  favor  of  a  liberal  standard  which 
effectuates  Medicare's  perceived  broader  purposes. 

At  the  hearing,  attorneys  should  develop  the  full  medi- 
cal history  of  the  patient,  his  ailments  and  symptoms,  his 
condition,  mobility  and  awareness,  the  diagnosis  and  course 
of  treatment,  including  all  forms  of  therapy  ordered  by  the 


138.  Pippin  v.  Richardson.  349  F.Supp.  1365  (M.D.  Fla.  1972). 

139.  See  Walston  v.  Gardner.  381  F.2d  580  (6th  Cir.  1967). 

140.  No.  C73-682  (N.D.  Ohio,  Oct.  22,  1974). 

141.  336  F.Supp.  390  (E.D.  Pa.  1971). 

142.  No.  73-127-H  (S.D.  W.  Vs.,  Oct.  23,  1974). 

143.  Quoting  from  Coe  v.  Secretary  of  HEW,  502  F.2d  1337,  (4th  Cir. 
1974),  in  which  the  court  relied  on  Webster  s  Third  .Yew-  Inter- 
national Dictionary's  definition  of  "custodial  care." 

144.42  U.S.C.  §  1395y(a)(l). 

145.  See  analysis  of  Hultzman  v.  Weinberger,  495  F.2d  1276  (3d  Cir. 
1974)  in  8  CLEARINGHOUSE  REV.  275-76  (Aug.  1974);  two 
cases  have  applied  that  decision:  Stevens  v.  Weinberger,  No.  C- 
74-707SC  (N.D.  Cal.  Nov.  22,  1974)  [Clearinghouse  No.  14,045] 
and  Trophy  v.  Weinberger,  No.  74-C-19  (E.D.  Wis.,  Nov.  7, 
1974)  [Clearinghouse  No.  14.540A  (4pp.).] 

146.  20  C.F.R.  § 405.127(a). 

147.  20  C.F.R.  § 405.127(d). 


physician,  the  prognosis  at  the  time  of  admission  and  at  the 
time  of  discharge,  and  the  progress  during  confinement  and 
subsequent  thereto.  Evidence  of  the  physician's  certification 
and  recertification  and  records  of  any  UR  committee  actions 
should  also  be  introduced.  To  prove  the  case  the  cooperation 
of  the  attending  physician's)  and  the  medical  and  nursing 
personnel  of  the  institution  is  needed.  It  is  helpful  to  have  the 
physician(s)  present  oral  testimony  at  the  hearing.  If  this 
is  not  possible,  however,  a  very  detailed  and  lengthy  written 
statement  supporting  the  claim  should  be  submitted  into 
evidence,  Outside  medical  experts,  although  difficult  to 
obtain  (since  Medicare  does  not  pay  consultant  fees  for  claim- 
ants), can  be  invaluable.  SSA  occasionally  uses  outside  medi- 
cal consultants  whose  unchallenged  statements  against  the 
claimant  can  provide  the  basis  for  adverse  hearing  deci- 
sions."8 If  such  a  consultant  is  employed,  attorneys  should 
insist  he  be  present  for  cross-examination,  and  investigate 
his  qualifications  and  attempt  to  disqualify  him  if  appropri- 
ate. If  he  is  qualified  as  an  expert,  his  testimony  is  still 
subject  to  challenge  since  it  is  nearly  always  based  upon  review 
of  the  medical  record  rather  than  examination  of  the  patient. 

Although  SSA  does  not  have  formal  discovery  pro- 
cedures, it  is  possible  to  review  the  entire  file  shortly  before 
the  hearing  at  the  local  office  of  the  Bureau  of  Hearings  and 
Appeals.  It  is  important  to  do  so,  since  the  file  may  contain 
evidence  of  which  the  attorney  is  unaware,  such  as  the  state- 
ments of  outside  medical  consultants  upon  whose  advice 
the  Administrative  Law  Judge  may  base  his  entire  opinion. 

As  noted  above,  there  are  over  70  judicial  review- 
opinions  in  Medicare  cases  involving  the  custodial  care  ex- 
clusion. The  number  increases  monthly.  For  instance,  the 
Medicare  and  Medicaid  Guide  generally  reports  five  or  six 
such  opinions  every  month.  It  is  obviously  difficult  to  keep 
track  of  the  decisions  and  catalogue  them  into  useful  cate- 
gories. Cited  in  footnotes  are  all  the  currently  available 
opinions,  both  favorable  and  unfavorable,  categorizing  them 
according  to  (1)  the  facility  involved — SNF"'  or  hospital;150 

148.  In  Perales  v.  Richardson,  402  U.S.  389  (1971),  the  Supreme 
Court  held  consistent  with  due  process  a  hearing  examiner's 
decision  against  a  disability  claimant  based  exclusively  on  an 
SSA  medical  consultant's  written  statement.  See  infra,  n.  154. 
and  Delk  v.  Richardson,  365  F.Supp.  627  (D.  SC.  1973). 

149.  Cases  holding  for  the  beneficiary  are  asterisked.  Ridgely  v. 
Secretary  of  HEW,  475  F.2d  1222~(4th  Cir.  1973);  Whitman  v. 
Weinberger.*  No.  487-72-R  (E.D.  Va.,  Oct.  3,  1974)  [Clearing- 
house No.  14.631A],-  Dickerson  v.  Finch*  No.  2254  (E.D.  Ky., 
Sept.  19,  1974)  [Clearinghouse  No.  14.632A];  Sharp  v.  Richard- 
son. No.  C-72-1733AJZ  (N.D.  Cal..  Mar.  5,  1974)  [Clearinghouse 
No.  15.524A  (2pp.)  J;  Takiff  v.  Secretary  of  HEW,  No.  71-62 
(D.  Ariz.,  Jan.  21,  19~4)  [Clearinghouse  No.  14.633];  Pennell  v. 
Secretary  of  HEW,  No.  G-148-"2CA  (W.D.  Mich.,  Dec.  28,  1973) 
[Clearinghouse  No.  14.553A  (2pp.)  ];  Stewart  v.  Secretary  of 
HEW*  No.  72-1009  (D.  S.D.,  Dec.  14,  1973)  [Clearinghouse 
No.  14.546A  (4pp.).];  Coe  v.  Weinberger,  No.  C-333-WS-72 
(M.D.  N.C.,  Dec.  12.  1973)  [Clearinghouse  No.  14.517A  (3pp.)]. 
rev'd.  Coe  v.  Secretary  of  HEW.*  502  F.2d  133^  (4th  Cir.  1974); 
Edgington  v.  Richardson*  No.  39069  (E.D.  Mich.,  Nov.  30, 
1973)  [Clearinghouse  No.  14.548A  (4pp.)];  Allen  v.  Richard- 
son* No.  39125  (E.D.  Mich.,  Oct.  25,  1973)  [Clearinghouse  No. 
14.545A  (5pp.)];  Massman  v.  Richardson*  No.  72-0724  (E.D. 
La..  Sept.  5.  1973)  [Clearinghouse  No.  14.518A  (2pp.)];  Whalen 
v.  Richardson*  No.  72-2187  (E.D.  La..  Aug.  17,  1973)  [Clear- 
inghouse No.  14.561A  (3pp.)];  Weiss  v.  Richardson*  No. 
892-72  (D.  N.J.,  July  27,  1973)  [Clearinghouse  No.  14.519A 
(5pp.)];  Pantanov.  Richardson,*  No.  38873  (D.  Mich.,  July  11, 
1973)  [Clearinghouse  No.  10.765A  (3pp.)];  Sokoloff  v.  Richard- 
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son,  No.  72-C71 1  (E.D.  N.Y..  June  26,  1973)  [Clearinghouse  No. 
14.S62A  (3pp.));  Lee  v.  Weinberger,*  No.  72-0-126  (D.  Neb., 
June  S,  1973)  [Clearinghouse  No.  14.521A  (2pp.)];  Beever  v. 
Weinberger,*  No.  3029  (S.D.  W.  Va.,  May  14,  1973)  [Clear- 
inghouse No.  14.523A  (4pp.)  ];  Parsons  v.  Richardson,  No.  8036 
(E.D.  Tenn.,  May  3,  1973)  [Clearinghouse  No.  14.560A  (3pp.)); 
Harris  v.  Richardson,*  357  F.Supp.  242  (E.D.  Va.  1973); 
Cisek  v.  Richardson,*  No.  71-C-481  (E.D.  N.Y.,  Mar.  13,  1973) 
[Clearinghouse  No.  14.572A  (3pp.)];  Scheck  v.  Richardson* 
No.  1971-544  (W.D.  N.Y.,  Feb.  22,  1973)  [Clearinghouse  No. 
14.558A  (3pp.)];  McKinley  v.  Richardson,*  No.  1972-32  (W.D. 
N.Y.,  Feb.  8,  1973)  [Clearinghouse  No.  14.559A  (3pp.)];  Yar- 
brough  v.  Richardson,  No.  72-210-Civ.-U  (M.D.  Fla.,  Jan.  24, 
1973)  [Clearinghouse  No.  14.635A];  Chople  v.  Secretary  of 
HEW,*  368  F.Supp.  389  (N.D.  111.  1973);  Wilson  v.  Wein- 
berger* 371  F.Supp.  1358  (E.D.  Tenn.  1973);  Lascaris  v, 
Richardson*  No.  71-CU-116  (N.D.  N.Y.,  Sept.  27.  1972) 
[Clearinghouse  No.  14.539A  (5pp.)];  Doty  v. Richardson,  No. 
2201  (E.D.  Ky.,  Feb.  17,  1972)  [Clearinghouse  No.  14.537A 
(4pp.)|;  Pippin  v.  Richardson,*  349  F.Supp.  1365  (M.D.  Fla. 
1972);  Weir  v.  Richardson,  343  F.Supp.  353  (S.D.  Iowa  1972); 
Reading  v.  Richardson,  339  F.Supp.  295  (E.D.  Mo.  1972); 
Muuigv.  Richardson.  348  F.Supp.  526  (W.D.  Pa.  1972);  Nasse 
v.  Richardson*  No.  70-2872-TC  (CD.  Cal..  Dec.  15,  1971) 
[Clearinghouse  No.  1 4.53 1 A  (2pp.)];  Rutgers  v.  Richardson,* 
No.  71-517-Civ-CF  (S.D.  Fla..  Sept.  17,  1971)  [Clearinghouse 
No.  14.532A  (2pp.) |;  Hoffman  v.  Richardson,  No.  16,048  (W.D. 
La.,  June  8,  1971)  [Clearinghouse  No.  14.533A  dp.];  Eichbaum 
v.  Finch.  No.  1665-L  (D.  Neb.,  Mar.  19,  1971)  [Clearinghouse 
No.  14.552A  (4pp. )];  Rubenstein  v.  Finch,*  No.  C-70-1019- 
ACW  (N.D.  Cal.,  Jan.  11,  1971)  [Clearinghouse  No.  14.534A 
(2pp.)];Johnsonv.  Richardson.  336  F.Supp.  390  (E.D.  Pa.  1971); 
Preuc  v.  Secretary  of  HEW,  No.  KC-3164  (D.  Kan.  Dec.  7, 
1970)  [Clearinghouse  No.  14.538A  (2pp.)];  Sowell  v.  Richard- 
son,* 319  F.Supp.  689  (D.  S.C.  1970). 
150.  Cases  holding  for  the  beneficiary  are  asterisked.  Rogers  v. 
Weinberger  *  No.  S-Civ-73-173  (S.D.  111.,  Oct.  24.  1974)  [Clear- 
inghouse No.  14.524A  (2pp.)];  Reger  v.  Weinberger*  No.  73- 
127-H  (S.D.  W.  Va..  Oct.  23,  1974)  [Clearinghouse  No.  14.636A]; 
De  Hoff  v.  Weinberger*  No.  C-73-682  (N.D.  Ohio,  Oct.  22, 
1974)  [Clearinghouse  No.  14.551  A  (9pp.)  |;  Fields  v.  Wein- 
berger* No.  72-236-CH  (S.D.  W.  Va„  Oct.  8.  1974)  [Clearing- 
house No.  14.550A  (4pp.)];  Hayner  v.  Weinberger,*  No.  73- 
C-1007  (E.D.  N.Y.,  Sept.  26,  1974)  [Clearinghouse  No.  14.570A 
(4pp.) |;  Huttenlocher  v.  Weinberger,*  No.  C-73-184  (N.D. 
Ohio,  Sept.  25,  1974)  [Clearinghouse  No.  14.569A  (3pp.)]; 
Rockingham  Nat  l  Bank  v.  Weinberger,*  No.  73-C-53-H 
(W.D.  Va.,  Sept.  3.  1974)  [Clearinghouse  No.  14.573A  (3pp.).]; 
Dye  v.  Weinberger*  No.  74-92-C  (E.D.  Okla.,  Aug.  16,  1974) 
[Clearinghouse  No.  14.522A  (3pp.) |;  Duncan  v.  Weinberger,* 
No.  74-10-A  (W.D.  Va.,  Aug.  1.  1974)  [Clearinghouse  No. 
14.547A  (5pp.)l;  Krause  v.  Richardson.  No.  1-72  Civ.  319  (D. 
Minn.,  May  29,  1974)  [Clearinghouse  No.  14.530A  (2pp.)). 
Hamon  v.  Weinberger .*  No.  72-283-CH  (S.D.  W.  Va..  Feb.  20, 
1974)  [Clearinghouse  No.  I4.554A  (6pp.) |;  Goldich  v.  Richard- 
son, No.  72-2072  (E.D.  Pa..  Jan.  25.  1974)  [Clearinghouse  No. 
14.565A  (5pp.) |;  McReynolds  v.  Weinberger.  No.  202-73-A 
(E.D.  Va.,  Jan.  16.  1974)  Clearinghouse  No.  I4.529A  (2pp.)]; 
Studer  v.  Weinberger.*  No.  T-5307  (D.  Kan..  Jan.  2,  1974) 
[Clearinghouse  No.  14.S66A  (4pp.)];  Schoultz  v.  Weinberger* 
375  F.Supp.  929  (E.D.  Wis.  1974);  Brecden  v.  Weinberger,* 
377  F.Supp.  734  (M.D.  La.  1974);  Lyons  v.  Weinberger.  No. 
CU72-0-370  (D.  Neb.,  Oct.  29,  1973)  [Clearinghouse  No. 
14.528A  (3pp.)];  Samuels  v.  Weinberger.*  No.  4235  (S.D.  Ohio. 
Oct.  16.  1973)  [Clearinghouse  No.  14.527A  (4pp.)];  Ingram  v. 
Weinberger,*  No.  72-157-CH  (S.D.  W.  Va„  Sept.  26,  1973) 
[Clearinghouse  No.  14.544A  (5pp.)];  White  v.  Richardson* 
No.  2295  (W.D.  Mo.,  Aug.  30,  1973)  [Clearinghouse  No. 
14.543A  (6pp.)|;  Caudelle  v.  Weinberger.*  No.  17547  (N.D. 
Ga..  Aug.  28,  1973)  [Clearinghouse  No.  14.567A  (3pp.)];  Collins 
v.  Weinberger.*  No.  72-C  -3075-W  (N.D.  Iowa.  Aug.  24,  1973) 
[Clearinghouse  No.  14.564A  (3pp.)];  Stephens  v.  Weinberger,* 


(2)  judicial  test  applied,  "course  of  treatment"15'  or  "total 
conditions;" 152  (3)  the  weight  given  to  the  attending  physi- 


No.  C72-1330Y  (N.D.  Ohio,  Aug.  23,  1973)  [Clearinghouse  No. 
14,516  (3pp.)];  Boorstein  v.  Richardson,  No.  72-2118  (E.D.  Pa.. 
July  16,  1973)  [Clearinghouse  No.  14.526A  (2pp.)];  Badran  v. 
Weinberger,*  No.  615-72-N  (E.D.  Va.,  June  22,  1973)  [Clear- 
inghouse No.  14.542A  (lp.)];  Tylka  v.  Weinberger,*  No.  C72- 
1016-Y  (N.D.  Ohio,  June  21,  1973)  [Clearinghouse  No.  10.507A 
(5pp.)];  Low  v.  Richardson,  360  F.Supp.  499  (N.D.  111.,  1973); 
Scheck  v.  Richardson.*    No.  1971-544  (W.D.  N.Y.,  Feb.  22, 

1973)  [Clearinghouse  No.  14.558A  (3pp.)];  McKinley  v.  Rich- 
ardson* No.  1972-32  (W.D.  N.Y.,  Feb.  8,  1973)  [Clearing- 
house No.  14.559A  (3pp.)];  Daniell  v.  Richardson,  No.  72-172 
(D.  N.H.,  Feb.  6,  1973)  [Clearinghouse  No.  14.515A  (9pp.)]; 
Bjorgaard  v.  Secretary  of  HEW,  No.  6-72-Civ-214  (D.  Minn., 
Jan.  19,  1973)  [Clearinghouse  No.  14.556A  (2pp.)];  Blacker  v. 
Richardson*  No.  2055  (D.  Mont.,  Nov.  21,  1972)  [Clearing- 
house No.  14.571A  (2pp.)];  Keys  v.  Richardson,  No.  ED-71- 
C-30  (W.D.  Ark.,  Nov.  1.  1972)  [Clearinghouse  No.  14.563A 
(4pp.)];  Steinberg  v.  Richardson  *  No.  71C-792(A)  (E.D.  Mo., 
Oct.  3,  1972)  [Clearinghouse  No.  14.557A  (4pp.)];  Baker  v. 
Richardson,  No.  20315-2  (W.D.  Mo..  Sept.  22.  1972)  [Clearing- 
house No.  14.555A  (8pp.)];  Fuller  v.  Secretary  of  HEW*  No. 

72-  972-M  (D.  Md.,  June  4.  1972)  [Clearinghouse  No.  9552B 
(8pp.)]. 

151.  Hamon  v.  Weinberger,  No.  72-283-CH  (S.D.  W.  Va.,  Feb.  20, 

1974)  [Clearinghouse  No.  14.554A  (6pp.)];  Pennell  v.  Secretary 
of  HEW,  No.  G-148-72  CA  (W.D.  Mich..  Dec.  28,  1973)  [Clear- 
inghouse No.  14.553A  (2pp.)];  Weir  v.  Richardson.  343  F.Supp. 
353  (S.D.  Iowa  1972);  Mutzig  v.  Richardson,  348  F.Supp.  526 
(W.D.  Pa.  1972);  Eichbaum  v.  Finch,  No.  1665  L  (D.  Neb., 
Mar.  19.  1971)  [Clearinghouse  No.  14.552A  (4pp.)]. 

152.  Ridgely  v.  Secretary  of  HEW,  475  F.2d  1222  (4th  Cir.  1973); 
Whitman  v.  Weinberger,  No.  487-72-R  (E.D.  Va.,  Oct.  3,  1974) 
[Clearinghouse  No.  14.631A];  De  Hoff  v.  Weinberger,  No.  C 

73-  682  (N.D.  Ohio.  Oct.  22,  1974)  [Clearinghouse  No.  14.551A 
(9pp.)];  Fields  v.  Weinberger,  No.  72-236-CH  (S.D.  W.  Va., 
Oct.  8,  1974)  [Clearinghouse  No.  14.550A  (4pp.).];  Hayner  v. 
Weinberger,  No.  73-C-1007  (E.D.  N.Y.,  Sept.  26.  1974)  [Clear- 
inghouse No.  14.570A  (4pp.)];  Dickerson  v.  Finch,  No.  2254 
(E.D.  Ky.,  Sept.  19,  1974)  [Clearinghouse  No.  14.632A);  Rock- 
ingham Nat'l  Bank  v.  Weinberger,  No.  73-C-53-H  (W.D.  Va., 
Sept.  3.  1974)  [Clearinghouse  No.  14.573A  (3pp.)];  Duncan  v. 
Weinberger,  No.  74-10-A  (W.D.  Va.,  Aug.  1,  1974)  [Clearing- 
house No.  14.547A  (5pp.)];  Studer  v.  Weinberger.  No.  T-5307 
(D.  Kan.,  Jan.  2.  1974)  [Clearinghouse  No.  14,566  (4pp.)]; 
Schoultz  v.  Weinberger,  375  F.Supp.  929  (E.D.  Wis.  1974); 
Breeden  v.  Weinberger,  377  F.Supp.  734  (M.D.  La.  1974); 
Stewart  v.  Secretary  of  HEW,  No.  72-1009  (D.  S.D.,  Dec.  14. 
1973)  [Clearinghouse  No.  14.546A  (4pp.)];  Edgington  v. 
Richardson,  No.  39069  (E.D.  Mich.,  Nov.  30,  1973)  [Clearing- 
house No.  14.548A  (4pp.)];  Allen  v.  Richardson.  No.  39125 
(E.D.  Mich.,  Oct.  25,  1973)  [Clearinghouse  No.  14.545A  (5pp.)]; 
Ingram  v.  Weinberger,  No.  72-157-CH  (S.D.  W.  Va.,  Sept.  26. 
1973)  [Clearinghouse  No.  14.544A  (5pp.  ];  White  v.  Richardson. 
No.  2295  (W.D.  Mo..  Aug.  30.  1973)  [Clearinghouse  No.  14.543A 
(6pp.) ];  Caudelle  v.  Weinberger,  No.  17547  (N.D.  Ga.,  Aug.  28, 
1973)  [Clearinghouse  No.  14.567A  (3pp.)]:  Pantano  v.  Richard- 
son, No.  38873  (D.  Mich..  July  11,  1973)  [Clearinghouse  No. 
10.765A  (3pp.)];  Badran  v.  Weinberger,  No.  615-72-N  (E.D. 
Va.June  22,  1973)  [Clearinghouse  No.  14.542A  dp.)];  Beever  v. 
Weinberger.  No.  3029  (S.D.  W.  Va.,  May  14,  1973) [Clearing- 
house No.  14,523  (4pp.)];  Harris  v.  Richardson,  357  F.Supp. 
242  (E.D.  Va.  1973);  Daniell  v.  Richardson,  No.  72-172  (D. 
N.H..  Feb.  6,  1973)  [Clearinghouse  No.  14.515A  (9pp.)];  Stein- 
berg v.  Richardson.  No.  71C-792(A)  (E.D.  Mo..  Oct.  3,  1972) 
[Clearinghouse  No.  14.557A  (4pp.)];  Fuller  v.  Secretary  of  HEW, 
No.  72-972-M  (D.  Mo.,  June  4,  1972)  [Clearinghouse  No.  9552B 
(8pp.)];  Pippin  v.  Richardson,  349  F.Supp.  1365  (M.D.  Fla. 
1972);  Reading  v.  Richardson,  339  F.Supp.  295  (E.D.  Mo. 
1972);  Sowell  v.  Richardson,  319  F.Supp.  689  (D.  S.C.  1970). 
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cian's  opinion;'*'  (4)  the  weight  given  to  the  testimony  of  SSA's 
medical  advisor;'5'  (5)  the  weight  given  to  the  nursing  notes 


153.  Cases  in  which  little  weight  was  attached  to  the  physician's 
opinion  (generally  in  accord  with  the  "course  of  treatment" 
approach):  Goldich  v.  Richardson,  No.  72-2072  (E.D.  Pa., 
Jan.  25,  1974)  (Clearinghouse  No.  14.565A  (5pp.)];  Coe  v.  Wein- 
berger, No.  C-333-WS-72  (M.D.  N.C.,  Dec.  12,  1973)  [Clear- 
inghouse No.  14.517A  (3pp.)],  revd,  502  F.2d  1337  (4th  Cir. 
1974);  Sokoloff  v.  Richardson,  No.  72  C71 1  (E.D.  N.Y.,  June  26, 

1973)  [Clearinghouse  No.  14.562A  (3pp.)];  Weir  v.  Richardson, 
343  F.Supp.  353  (S.D.  Iowa  1972);  Eichbaum  v.  Finch,  No. 
1665  L  (D.  Neb.,  Mar.  19,  1971)  [Clearinghouse  No.  14.552A 
(4pp.)].  Cases  in  which  great  weight  was  given  to  the  individual 
physician's  opinion:  Ridgely  v.  Secretary  of  HEW,  475  F.2d 
1222  (4th  Cir.  1973);  Rogers  v.  Weinberger,  No.  S-Civ .-73-173 
(S.D.  111.,  Oct.  24.  1974)  [Clearinghouse  No.  14.524A  (2pp.)]; 
Whitman  v.  Weinberger.  No.  487-72-R  (E.D.  Va„  Oct.  3,  1974) 
[Clearinghouse  No.  14.632A];  Fields  v.  Weinberger,  No.  72- 
236-CH  (S.D.  W.  Va.,  Oct.  8,  1974)  [Clearinghouse  No.  14.550A 
(4pp.)];  Rockingham  Nat'l  Bank  v.  Weinberger,  No.  73-C-53-H 
(W.D.  Va.,  Sept.  3,  1974)  [Clearinghouse  No.  14.573A  (3pp.)]; 
Dye  v.  Weinberger,  No.  74-92-C  (E.D.  Okla.,  Aug.  16,  1974) 
[Clearinghouse  No.  14.522A  (3pp.)];  Duncan  v.  Weinberger, 
No.  74-10-A  (W.D.  Va.,  Aug.  1,  1974)  [Clearinghouse  No. 
14.547A  (5pp.)];  Hamon  v.  Weinberger,  No.  72-283-CH  (S.D. 
W.  Va.,  Feb.  20,  1974)  [Clearinghouse  No.  14.544A  (6pp.)]; 
McReynolds  v.  Weinberger,  No.  202-73-A  (E.D.  Va.,  Jan.  16, 

1974)  [Clearinghouse  No.  14.529A  (2pp.)];  Studer  v.  Wein- 
berger, No.  T-5307  (D.  Kan.,  Jan.  2,  1974)  [Clearinghouse  No. 
14.566A  (4pp.)];  Breedcn  v.  Weinberger,  377  F.Supp.  734 
(M.D.  La.  1974);  Stewart  v.  Secretary  of  HEW,  No.  72-1009 
(D.  S.D.,  Dec.  14,  1973)  [Clearinghouse  No.  14.546A  (4pp.)  |; 
Edgington  v.  Richardson.  No.  39069  (E.D.  Mich.,  Nov.  30, 
1973)  [Clearinghouse  No.  14.548A  (4pp.)];  Lyons  v.  Weinberger, 
No.  CV72-0-370  (D.  Neb.,  Oct.  29,  1973)  [Clearinghouse.  No. 
14.528A  (3pp.)]:  Allen  v.  Richardson,  No.  39125  (E.D.  Mich., 
Oct.  25,  1973)  [Clearinghouse  No.  14.545A  (5pp.)];  Samuels  v. 
Weinberger,  No.  4235  (S.D.  Ohio,  Oct.  16,  1973)  [Clearinghouse 
No.  14.527A  (4pp.)];  Ingram  v.  Weinberger,  No.  72-157-CH 
(S.D.  W.  Va.,  Sept.  26,  1973)  [Clearinghouse  No.  14.544  (5pp.)]; 
White  v.  Richardson.  No.  2295  (W.D.  Mo.,  Aug.  30,  1973) 
[Clearinghouse  No.  14.543A  (6pp.)];  Caudelle  v.  Weinberger. 
No.  17547  (N.D.  Ga..  Aug.  28.  1973)  [Clearinghouse  No.  14.567A 
(3pp.)];  Collins  v.  Weinberger,  No.  72-C-3075-W  (N.D. 
Iowa,  Aug.  24,  1973)  [Clearinghouse  No.  14.564A  (3pp.)]; 
Stephens  v.  Weinberger.  No.  C72-1330Y  (N.D.  Ohio,  Aug.  23, 
1973)  [Clearinghouse  No.  14.045E  (3pp.)];  Weiss  v.  Richardson, 
No.  892-72  (D.  N.J.,  July  27,  1973)  [Clearinghouse  No.  14.519A 
(5pp.)];  Pantano  v.  Richardson,  No.  38873  (D.  Mich.,  July  11, 
1973)  [Clearinghouse  No.  10.765A  (3pp.)];  Badran  v.  Wein- 
berger. No.  615-72-N  (E.D.  Va..  June  22,  1973)  [Clearinghouse 
No.  14.542A  dp.)];  Tylka  v.  Weinberger,  No.  C-72-1016-Y 
(N.D.  Ohio,  June  21,  1973)  [Clearinghouse  No.  10.507A  (5pp.)]; 
Harris  v.  Richardson,  357  F.Supp.  242  (E.D.  Va.  1973);  Scheck 
v.  Richardson,  No.  1971-544  (W.D.  N.Y.,  Feb.  22,  1973)  [Clear- 
inghouse No.  14.558A  (3pp.)];  McKlnley  v.  Richardson,  No. 
1972-32  (W.D.  N.Y.,  Feb.  8,  1973)  [Clearinghouse  No.  14.559A 
(3pp.)];  Daniell  v.  Richardson,  No.  72-172  (D.  N.H.,  Feb.  6, 
1973)  [Clearinghouse  No.  14.515A  (9pp.)  |;  Wilson  v.  Wein- 
berger, 371  F.Supp.  1358  (E.D.  Tenn.  1973);  Blacker  v. 
Richardson,  No.  2055  (D.  Mont.,  Nov.  21,  1972)  [Clearinghouse 
No.  14.571  A  (2pp.)];  Steinberg  v.  Richardson,  No.  71C-7921A) 
(E.D.  Mo.,  Oct.  3,  1972)  [Clearinghouse  No.  14.557A  (4pp.)]; 
Fuller  v.  Secretary  of  HEW,  No.  72-972-M  (D.  Md.,  June  4, 
1972)  [Clearinghouse  No.  9552B  (8pp.)];  Pippin  v.  Richardson. 
349  F.Supp.  1365  (M.D.  Fla.  1972);  Reading  v.  Richardson, 
339  F.Supp.  295  (E.D.  Mo.  1972);  Rutgers  v.  Richardson, 
No.  71-517-Civ-CF  (S.D.  Fla.,  Sept.  17,  1971)  [Clearinghouse 
No.  14.532A  (2pp.)];  Brewerton  v.  Finch.  320  F.Supp.  68 
(N.D.  Miss.,  1970). 

154.  Cases  in  which  great  weight  was  attached  to  the  SSA  medical 


of  the  institution;1"  (6)  the  predominant  illness  or  injury 
involved;154  and  (7)  the  predominant  type  of  service  which 


advisor's  report:  Goldich  v.  Richardson,  No.  72-2072  (E.D. 
Pa.,  Jan.  25,  1974)  [Clearinghouse  No.  14.565A  (5pp.)];  Sokoloff 
v.  Richardson,  No.  72-C711  (E.D.  N.Y.,  June  26,  1973)  [Clear- 
inghouse No.  14.562A  (3pp.)];  Baker  v.  Richardson,  No. 
20315-2  (W.D.  Mo.,  Sept.  22,  1972)  [Clearinghouse  No.  14,555A 
(8pp.)];  Johnson  v.  Richardson,  336  F.Supp.  390  (E.D.  Pa., 

1971)  .  Cases  in  which  the  report  of  the  SSA  medical  advisor 
was  discounted  for  various  reasons,  e.g..  failure  to  personally 
examine  the  beneficiary  or  failure  to  consult  with  the  attending 
physician:  Whitman  v.  Weinberger,  No.  487-72-R  (E.D.  Va., 
Oct.  3,  1974);  Breeden  v.  Weinberger,  377  F.Supp.  734  (M.D. 
La.  1974);  Edgington  v.  Richardson,  No.  39069  (E.D.  Mich., 
Nov.  30,  1973)  [Clearinghouse  No.  14.548A  (4pp.)];  Stephens 
v.  Weinberger,  No.  C72-1330Y  (N.D.  Ohio,  Aug.  23,  1973) 
[Clearinghouse  No.  14.516A  (3pp.)]. 

155.  Great  weight  is  usually  accorded  to  the  nursing  notes  when 
the  "course  of  treatment"  analysis  is  followed,  e.g..  Sokoloff 
v.  Richardson,  No.  72-C711  (E.D.  N.Y.,  June  26,  1973)  [Clear- 
inghouse No.  14.562A  (3pp.)];  Parsons  v.  Richardson,  No. 
8036  (E.D.  Tenn.,  May  3,  1973)  [Clearinghouse  No.  14.560A 
(3pp.)];  Weir  v.  Richardson,  343  F.Supp.  353  (S.D.  Iowa  1972); 
Eichbaum  v.  Finch,  No.  1665-L  (D.  Neb.,  Mar.  19,  1971) 
[Clearinghouse  No.  14.552A  (4pp.)];  Johnson  v.  Richardson, 
336  F.Supp.  390  (E.D.  Pa.  1971);  Preuc  v.  Secretary  of  HEW, 
No.  KC-3164  (D.  Kan.,  Dec.  7,  1970)  [Clearinghouse  No. 
14.538A  (2pp.)],  However,  the  nursing  notes  (in  "hospital 
records")  are  often  held  to  be  inconclusive  since  they  fail 
to  reflect  the  total  condition  of  the  patient,  e.g..  Ridgely  v. 
Secretary  of  HEW,  475  F.2d  1222  (4th  Cir.  1973);  Fields  v. 
Weinberger,  No.  72-236-CH  (S.D.  W.  Va.,  Oct.  8,  1974)  [Clear- 
inghouse No.  14.550A  (4pp.)];  Hamon  v.  Weinberger,  No.  72- 
283-CH  (S.D.  W.  Va.,  Feb.  20,  1974)]Clearinghouse  No.  14.554A 
(6pp.)];  Ingram  v.  Weinberger,  No.  72-157-CH  (S.D.  W.Va., 
Sept.  26,  1973)  [Clearinghouse  No.  14.544A  (5pp.)];  Lee  v. 
Weinberger,  No.  72-0-126  (D.  Neb.,  June  5,  1973)  [Clearing- 
house No.  14.521A  (2pp.)];  Beever  v.  Weinberger.  No.  3029 
(S.D.  W.  Va.,  May  14,  1973)  [Clearinghouse  No.  14.523A 
(4pp.)];  Harris  v.  Richardson,  357  F.Supp.  242  (E.D.  Va., 
1973). 

156.  Cases  holding  for  the  beneficiary  are  asterisked. 

Fractured  leg:  Weiss  v.  Richardson,  No.  892-72  (D.  N.J.. 
July  27,  1973)  [Clearinghouse  No.  14.519A  (5pp.)];  Boorstein  v. 
Richardson,  No.  72-2118  (E.D.  Pa.,  July  16,  1973)  [Clearing- 
house No.  14.526A  (2pp.)];  Lascaris  v.  Richardson,  No.  71- 
CU-116  (N.D.  N.Y.,  Sept.  27,  1972)  [Clearinghouse  No.  14.539A 
(5pp.)];  Mutzig  v.  Richardson,  348  F.Supp.  526  (W.D.  Pa.. 

1972)  . 

Fractured  hip:  Ridgely  v.  Secretary  of  HEW,  475  F.2d  1222 
(4th  Cir.  1973);  Fields  v.  Weinberger,*  No.  72-236-CH  (S.D. 
W.  Va.,  Oct.  8.  1974)  [Clearinghouse  No.  14.550A  (4pp.)]; 
Huttenlocher  v.  Weinberger*  No.  C-73-184  (N.D.  Ohio, 
Sept.  25,  1974)  [Clearinghouse  No.  14.569A  (3pp.)];  Hamon  v. 
Weinberger*  No.  72-283-CH  (S.D.  W.  Va.,  Feb.  20,  1974) 
[Clearinghouse  No.  14.554A  (6pp.)];  Pantano  v.  Richardson,* 
No.  38873  (D.  Mich.,  July  11,  1973)  [Clearinghouse  No.  10.765A 
(3pp.)];  Badran  v.  Weinberger,*  No.  615-72-N  (E.D.  Va.. 
June  22,  1973)  [Clearinghouse  No.  14.542A  Up.)];  Lee  v.  Wein- 
berger* No.  72-0-126  (D.  Neb.,  June  5,  1973)  [Clearinghouse 
No.  14.521A  (2pp.)];  Keys  v.  Richardson,  No.  ED-71-C-30 
(W.D.  Ark.,  Nov.  1,  1972)  [Clearinghouse  No.  14.563A  (4pp.)]; 
Fuller  v.  Secretary  of  HEW,*  No.  72-972-M  (D.  Md.,  June  4, 
1972)  [Clearinghouse  No.  9552B  (8pp.)];  Reading  v.  Richard- 
son* 339  F.Supp.  295  (E.D.  Mo.  1972). 
Respiratory  Infection:  Preuc  v.  Secretary  of  HEW,  No.  KC-3164 
(D.  Kan.,  Dec.  7,  1970)  [Clearinghouse  No.  14.538A  (2pp.)]; 
Sowell  v.  Richardson.  319  F.Supp.  689  (D.  S.C.  1970);  Brewer- 
ton  v.  Finch ,*  320  F.Supp.  68  (N.D.  Miss.  1970). 
Arteriosclerosis:  DeHoff  v.  Weinberger,*  No.  C-73-682  (N.D. 
Ohio,  Oct.  22,  1974)  [Clearinghouse  No.  14.551A  (9pp.)]; 
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might  not  be  considered  a  skilled  service.'57 


Sharp  v.  Richardson,  No.  C-72-1733AJZ  (N.D.  Cal.,  Mar.  5, 
1974)  [Clearinghouse  No.  14.525A  (2pp.)];  Harris  v.  Richard- 
son* 357  F.Supp.  242  (E.D.  Va.  1973);  Wilson  v.  Wein- 
berger* 371  F.Supp.  1358  (E.D.  Tenn.  1973);  Doty  v. 
Richardson,  No.  2201  (E.D.  Ky.,  Feb.  17,  1972)  (Clearinghouse 
No.  14.537A  (4pp.)];  Pippin  v.  Richardson,*  1349  F.Supp. 
1365  (N.D.  Fla.  1972);  Rutgers  v.  Richardson*  No.  71-517- 
Civ-CF  (S.D.  Fla.,  Sept.  17,  1971)  [Clearinghouse  No.  14.532A 
(2pp.)]. 

Cardiovascular  Accident  (CUA):  Rockingham  Nat'l  Bank  v. 
Weinberger,*  No.  73-C-53-H  (W.D.  Va.,  Sept.  3,  1974)  [Clear- 
inghouse No.  14.573A  (3pp.)];  Duncan  v.  Weinberger,  No. 
74-10-A  (W.D.  Va.,  Aug.  1,  1974)  [Clearinghouse  No.  14.547A 
(5pp.)];  Goldich  v.  Richardson,  No.  72-2072  (E.D.  Pa.,  Jan.  25, 
1974)  [Clearinghouse  No.  14.565A  (5pp.)];  Breeden  v.  Wein- 
berger* 377  F.Supp.  734  (M.D.  La.  1974);  Coe  v.  Weinberger, 
No.  C-333-WS-72  (M.D.  N.C.,  Dec.  12,  1973)  [Clearinghouse 
No.  14.517A  (3pp.)];  revd.  502  F.2d  1337  (4th  Cir.  1974); 
Edgington  v,  Richardson,*  No.  39069  (E.D.  Mich.,  Nov.  30, 
1973)  [Clearinghouse  No.  14.548A  (4pp.)];  Ingram  v.  Wein- 
berger* No.  72-157-CH  (S.D.  W.  Va.,  Sept.  26,  1973)  [Clear- 
inghouse No.  14.544A  (5pp.)];  White  v.  Richardson*  No. 
2295  (W.D.  Mo.,  Aug.  30,  1973)  [Clearinghouse  No.  14.543A 
(6pp.)];  Collins  v.  Weinberger,*  No.  72-C-3075-W  (N.D.  Iowa, 
Aug.  24,  1973)  [Clearinghouse  No.  14.564A  (3pp.)];  Beever  v. 
Weinberger  *  No.  3029  (S.D.  W.  Va.,  May  14.  1973)  [Clear- 
inghouse No.  14.523A  (4pp.) );  Cisek  v.  Richardson*  No. 

71-  C-481  (E.D.  N.Y.,  March  13.  1973)  [Clearinghouse  No. 
14.572A  (3pp.)];  Scheck  v.  Richardson*  No.  1971-544  (W.D. 
N.Y.,  Feb.  22,  1973)  [Clearinghouse  No.  14.558A  (3pp.)]. 

157.  Cases  holding  for  the  beneficiary  are  asterisked. 

Physical  Therapy:  Rogers  v.  Weinberger,  No.  S-Civ.-73-173  (S.D. 
111.,  Oct.  24,  1974)  [Clearinghouse  No.  14.524A  (2pp.)];  Whitman 
v.  Weinberger.*  No.  487-72-R  (E.D.  Va.,  Oct.  3, 1974)  [Clearing- 
house No.  14.631A];  Fields  v.  Weinberger,*  No.  72-236-CH 
(S.D.  W.Va.,  Oct.  8,  1974)  [Clearinghouse  No.  14.550A  (4pp.)]; 
Dye  v.  Weinberger,*  No.  74-92-C  (E.D.  Okla.,  Aug.  16,  1974) 
[Clearinghouse  No.  14.522A  (3pp.)];  Duncan  v.  Weinberger  • 
No.  74-10-A  (W.D.  Va.,  Aug.  1, 1974)  [Clearinghouse  No.  14,547- 
A  (5pp.)];  Hamon  v.  Weinberger*  No.  72-283-CH  (S.D.  W.Va., 
Feb.  20,  1974)  [Clearinghouse  No.  14.554A  (6pp.)];  McReynolds 
v.  Weinberger*  No.  202-73-A  (E.D.  Va.,  Jan.  16,  1974)  [Clear- 
inghouse No.  14.529A  (2pp.)];  Schoultz  v.  Weinberger* 
375  F.Supp.  929  (E.D.  Wis.  1974);  Pennell  v.  Secretary 
of  HEW,  No.  G-148-72-CA  (W.D.  Mich.,  Dec.  28,  1973) 
[Clearinghouse  No.  14.553A  (2pp.)];  Stewart  v.  Secretary  of 
HEW,*  No.  72-1009  (D.  S.D.,  Dec.  14,  1973)  [Clearinghouse 
No.  14.546A  (4pp.)];  Edgington  v.  Richardson*  No.  39069 
(E.D.  Mich.,  Nov.  30,  1973) [Clearinghouse  No.  14.548A  (4pp.)]; 
Massman  v.  Richardson*  No.  72-0724  (E.D.  La.,  Sept.  5, 
1973)  [Clearinghouse  No.  14.518A  (2pp.)];  Collins  v.  Wein- 
berger* No.  72-C-3075-W  (N.D.  Iowa,  Aug.  24,  1973)  [Clear- 
inghouse No.  14.564A  (3pp.)];  Weiss  v.  Richardson*  No. 
892-72  (D.  N.J.,  July  27,  1973)  [Clearinghouse  No.  14.519A 
(5pp.)];  Boorstein  v.  Richardson,  No.  72-2118  (E.D.  Pa.,  July  16, 
1973)  [Clearinghouse  No.  14.526A  (2pp.)];  Pantano  v.  Richard- 
son, No.  38873  (D.  Mich.,  July  11,  1973)  [Clearinghouse  No. 
10.765A  (3pp.)];  Parsons  v.  Richardson,  No.  8036  (E.D.  Tenn., 
May  3,  1973)  [Clearinghouse  No.  14.560A  (3pp.)];  Harris  v. 
Richardson*  357  F.Supp.  242  (E.D.  Va.  1973);  Scheck  v. 
Richardson,*  No.  1971-544  (W.D.  N.Y.,  Feb.  22,  1973)  [Clear- 
inghouse No.  14.558A  (3pp.)];  Daniell  v.  Richardson*  No. 

72-  172  (D.  N.H.,  Feb.  6,  1973)  [Clearinghouse  No.  14.515A 
(9pp.)];  Chodle  v.  Secretary  of  HEW*  368  F.Supp.  389 
(N.D.  111.  1973);  Blacker  v.  Richardson,*  No.  2055  (D.  Mont., 
Nov.  21,  1972)  [Clearinghouse  No.  14.571A  (2pp.)];  Lascaris  v. 
Richardson*  No.  71-CU-116  (N.D.  N.Y.,  Sept.  27,  1972) 
[Clearinghouse  No.  14.539A  (5pp.)];  Lord  v.  Richardson,  356 
F.Supp.  232  (S.D.  Ind.  1972);  Fuller  v.  Secretary  of  HEW,* 
No.  72-972-M  (D.  Md.,  June  4,  1972)  [Clearinghouse  No.  9552B 


C.     The  Waiver  of  Liability 

Recognizing  the  hardship  which  retrospective  denials 
of  payment  under  Medicare  caused  to  many  Medicare  bene- 
ficiaries, Congress  enacted  a  waiver  of  liability  provision 
into  the  1972  Social  Security  amendments  which  protects 
beneficiaries  who  had  no  reason  to  know  that  the  services 
would  not  be  covered  from  bearing  liability  for  the  cost  of 
these  services.'5'  The  waiver  provision  applies  to  any  service 
under  Part  A  or  Part  B  which  the  intermediary  or  carrier 
determines  was  either  "custodial"  or  not  "medically  neces- 
sary," if  both  the  Medicare  beneficiary  and  the  provider 
did  not  know  and  could  not  reasonably  have  been  expected 
to  know  that  payment  would  not  be  made  for  the  services. 
SSA  is  directed  to  pay  the  provider  for  the  services  and  to 
notify  the  beneficiary  and  the  provider  that  in  the  future  such 
services  will  not  be  reimbursed.'59  If  the  provider  either  knew 
or  had  reason  to  know  that  the  services  would  not  be  covered 
but  the  Medicare  beneficiary  did  not  know  or  have  reason 
to  know,  he  is  held  harmless  from  any  liability  for  the 
services  and  the  cost  must  be  born  directly  by  the  provider. 160 
Certain  providers  who  have  a  very  low  rate  of  rejected  bills 
(because  they  tend  not  to  admit  patients  whose  Medicare 
coverage  is  questionable)  will  be  deemed  covered  by  the 
waiver  provision  unless  information  indicates  that  in  the 

(8pp.)];  Doty  v.  Richardson,  No.  2201  (E.D.  Ky..  Feb.  17,  1972) 
[Clearinghouse  No.  14.537A  (4pp.)];  Pippin  v.  Richardson,* 
349  F.Supp.  1365  (M.D.  Fla.  1972);  Mutzig  v.  Richardson,  348 
F.Supp.  526  (W.D.  Pa.  1972);  Nasse  v.  Richardson*  No. 
70-2872-TC  (CD.  Cal.,  Dec.  15,  1971)  [Clearinghouse  No. 
14.531A  (2pp.)];  Rutgers  v.  Richardson,*  No.  71-S17-Civ-CF 
(S.D.  Fla.,  Sept.  17,  1971)  [Clearinghouse  No.  14.532A  (2pp.)]. 
Intramuscular  Injections:  Lyons  v.  Weinberger,*  No.  CU72- 
0-370  (D.  Neb.,  Oct.  29,  1973)  [Clearinghouse  No.  14.528A 
(3pp.)];  Stephens  v.  Weinberger,*  No.  C72-1330Y  (N.D.  Ohio, 
Aug.  23,  1973)  [Clearinghouse  No.  14.045E  (3pp.)];  Lascaris  v. 
Richardson.*  No.  71-CU-116  (N.D.  N.Y.,  Sept.  27,  1972) 
[Clearinghouse  No.  14.539A  (5pp.)];  Lord  v.  Richardson,  356 
F.Supp.  232  (S.D.  Ind.  1972);  Fuller  v.  Secretary  of  HEW,* 
No.  72-972-M  (D.  Md.,  June  4,  1972)  [Clearinghouse  No.  9552B 
(8pp.)];  Pippin  v.  Richardson,*    349  F.Supp.  1365  (M.D.  Fla. 

1972)  ;  Rutgers  v.  Richardson,*  No.  71-517-Civ.-CF  (S.D. 
Fla.,  Sept.  17,  1971)  [Clearinghouse  No.  14.532A  (2pp.)]; 
Rubenstein  v.  Finch*  No.  C-70-1019-ACW  (N.D.  Cal., 
Jan.  11,  1971)  [Clearinghouse  No.  14.534A  (2pp.)]. 
Observation:  Dickerson  v.  Finch*  No.  2254  (E.D.  Ky., 
Sept.  19,  1974)  [Clearinghouse  No.  14.632A];  Breeden  v.  Wein- 
berger •  337  F.Supp.  734  (M.D.  La.  1974);  White  v.  Richard- 
son *  No.  2295  (W.D.  Mo.,  Aug.  30,  1973)  [Clearinghouse  No. 
14.543A  (6pp.)];  Stephens  v.  Weinberger*  No.  C72-1330Y 
(N.D.  Ohio,  Aug.  23,  1973)  (Clearinghouse  No.  14.516A  (3pp.)]; 
Chodle  v.  Secretary  of  HEW,*    368  F.Supp.  389  (N.D.  111. 

1973)  ;  Wilson  v.  Weinberger.*  371  F.Supp.  1358  (E.D.  Tenn. 
1973). 

Catheterization:  Breeden  v.  Weinberger,*  377  F.Supp.  734 
(M.D.  La.  1974);  Whalen  v.  Richardson*  No.  72-2187  (E.D. 
La.,  Aug.  17,  1973)  [Clearinghouse  No.  14.561A  (3pp.)];  Badran 
v.  Weinberger*  No.  615-72-N  (E.D.  Va.,  June  22,  1973) 
[Clearinghouse  No.  14.542A  dp.)];  Scheck  v.  Richardson* 
No.  1971-544  (W.D.  N.Y.,  Feb.  22,  1973)  [Clearinghouse  No. 
14.558A  (3pp.)];  McKinley  v.  Richardson*  No.  1972-32 
(W.D.  N.Y.,  Feb.  8,  1973)  [Clearinghouse  No.  14.559A  (3pp.)]; 
Wilson  v.  Weinberger*  371  F.Supp.  1358  (E.D.  Tenn.  1973); 
Lord  v.  Richardson,  356  F.Supp.  232  (S.D.  Ind.  1972). 

158.  42  U.S.C.  §1395pp;  S.  REP.  NO.  92-1230,  92d  Cong.,  2d  Sess. 
294-95  (1972). 

159.42  U.S.C.  §1395pp(a). 

160.42  U.S.C.  §1395pp(b). 
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specific  case  the  provider  did  know  that  the  services  would 
not  be  covered.  Other  providers  are  entitled  to  the  waiver 
only  upon  an  affirmative  showing  that  they  did  not  know  and 
had  no  reason  to  expect  that  the  services  would  not  be 
covered.'" 

If  the  intermediary  or  carrier  denies  a  claim  on  the 
ground  of  custodial  or  medically  unnecessary  care,  it  will 
also  determine  whether  the  waiver  applies  to  the  provider 
and  beneficiary.  If  so,  the  intermediary  or  carrier  will  pay 
the  bill  and  notify  the  provider  and  beneficiary  of  the  action. 
If  the  waiver  is  found  to  apply  only  to  the  beneficiary,  the 
provider  is  notified  and  is  not  supposed  to  bill  the  beneficiary. 
Unfortunately,  neither  the  law  nor  the  current  regulations 
forbid  the  provider  to  bill  the  beneficiary,  but  if  the  provider 
does  so,  complaints  should  be  registered  immediately  with 
the  intermediary.  A  copy  of  the  complaint  should  also  be  sent 
to  the  regional  and  national  offices  of  BHI.  If  for  some  reason 
the  beneficiary  has  already  paid  the  provider,  the  beneficiary 
must  apply  to  the  intermediary  or  carrier  for  indemnifica- 
tion within  six  months  of  payment."1  The  payment  to  the 
beneficiary  is  considered  by  the  SSA  to  be  an  overpayment 
to  the  provider  which  will  be  recouped  according  to  the  pro- 
vider recoupment  provision  of  the  Medicare  law.1" 

The  question  of  whether  the  provider  or  the  beneficiary 
had  actual  or  constructive  knowledge  that  the  given  services 
would  not  be  reimbursed  is  a  factual  one  which  may  be  chal- 
lenged through  the  normal  appeal  process  described  above. 164 
A  beneficiary  would  normally  be  presumed  not  to  have  actual 
or  imputed  knowledge  that  services  received  are  excluded 
from  coverage  unless  the  intermediary,  carrier  or  provider 
informed  him  in  writing  that  services  would  not  be  covered 
or  if  the  institutional  UR  Committee  notified  the  beneficiary 
in  writing  that  services  would  not  be  covered."5 

The  difficulty  with  the  waiver,  although  it  will  protect 
some  beneficiaries  in  the  short  run,  is  that  it  is  intended  to 
force  hospitals,  nursing  homes  and  home  health  care  agencies 
to  learn  the  narrow  provisions  of  the  Medicare  levels-of-care 
standards.  The  thrust  of  the  waiver  of  liability  provisions 
will  be  to  encourage  providers  to  turn  patients  away  and 
not  to  admit  them  in  order  to  avoid  the  risk  of  being  held 
liable  for  the  bills.  Thus,  beneficiaries  entitled  to  Medicare 
coverage  under  the  liberal  approach  that  many  courts  have 
taken  in  defining  covered  services  will  never  be  able  to  obtain 
those  services  since  they  cannot  begin  a  course  of  treatment 
and  have  the  opportunity  to  appeal  their  individual  needs 
for  services  through  the  appeal  process. 

D.    Timing  of  the  Hearing 

Since  most  payments  decisions  under  Medicare  have 
been,  at  least  prior  to  February  1,  1974,  retrospective  deci- 
sions denying  payment,  the  decision  not  to  pay  a  bill  is  gen- 
erally not  a  prospective  termination  of  services.  Only  if  the 
intermediary  denies  the  claim  of,  for  example,  a  nursing 

161.20  C.F.R.  §§405.195  and  405.332(b)  in  39  Fed.  Reg.  1023 
(1975).  See  also  Interim  Procedures  in  Part  A  Intermediary 
Letter  No.  73-30.  CCH,  Medicare  and  Medicaid  Guide, 
124,353.34. 

162.  20  C.F.R.  §405.331(a),  40  Fed.  Reg.  1024  (1975). 
163.42  U.S.C.  §1395pp(b);  20  C.F.R.  §405.331(b).  40  Fed.  Reg. 
1024  (1975). 

164.  20  C.F.R.  §405.704(a)(12),  40  Fed.  Reg.  1025  (1975). 

165.  20  C.F.R.  §405.332(a),  40  Fed.  Reg.  1024  (1975). 


home  patient  still  in  the  institution,  will  a  decision  not  to 
pay  for  the  services  already  rendered  also  constitute  a  pro- 
spective decision  not  to  reimburse  the  institution  for  any 
future  services  provided  as  long  as  medical  needs  remain  the 
same.  However,  with  the  new  Medicare  requirement  to  review 
the  medical  necessity  of  initial  admissions  and  continued 
hospital  and  nursing  home  stays,  there  will  be  many  more 
instances  of  termination  of  future  benefits  by  institutional 
UR  Committees.  Because  of  these  prospective  termination 
decisions,  there  may  be  a  requirement  of  due  process  of  law 
based  on  Goldberg  v.  Kelly/'"'  i.e.  that  persons  challenging 
the  institutional  decision  about  the  medical  need  of  a  con- 
tinued stay  in  the  facility  are  entitled  to  a  hearing  to  raise 
those  questions.  It  must  be  noted  that  utilization  review  of 
the  need  for  continued  hospitalization  in  hospitals  and 
nursing  homes  has  been  a  requirement  of  the  Medicare  law 
since  its  enactment."7  However,  Medicare  providers  have 
been  notorious  for  failing  to  perform  UR  effectively,  if  at 
all.1"  The  new  Medicare  regulations  are  both  an  attempt 
to  prepare  hospitals  for  functioning  under  PSRO's  (although 
the  requirements  are  currently  independent  of  PSRO's)  and 
to  force  hospitals  to  perform  the  internal  utilization  control 
responsibility  more  effectively. 

An  institutional  UR  Committee's  decision  that  a  con- 
tinued stay  is  not  medically  necessary  prohibits  the  inter- 
mediary from  paying  for  the  services,""  and  is  also  expressly 
excluded  from  the  category  of  "initial  [administrative]  deter- 
minations" which  trigger  access  to  the  Medicare  appeal 
process."0  Committees  which  make  these  decisions  must 
first  be  found  to  be  performing  state  action  so  that  the  re- 
quirements of  due  process  may  be  imposed  on  them. 
process."0  The  Medicare  regulations  do  not  provide  for  a 
hearing  before  the  institutional  UR  Committee  decision— 
which  is  binding  on  the  intermediary  and  SSA — becomes 
final. 

The  only  case  challenging  a  termination  of  Medicare 
benefits  without  a  hearing  as  a  denial  of  due  process  is 
Martinez  v.  Richardson, 171  where  four  recipients  of  Medicare 
home  health  care  benefits  successfully  alleged  that  they  were 
terminated  from  future  Medicare  benefits  without  an  oppor- 
tunity for  a  prior  Goldberg-type  hearing.  Since  they  were 
in  the  course  of  treatment  when  the  bill  for  previous  services 
was  denied,  this  in  effect  terminated  future  home  health  care 
benefits  as  well.  While  such  retrospective  denials  by  inter- 
mediaries will  apparently  become  more  rare  in  hospitals 
and  nursing  homes  because  the  providers  will  themselves 
be  performing  UR  functions,  it  is  fairly  easy  to  establish 
that,  since  the  intermediary  is  an  agent  of  SSA  for  purposes 


166.397  U.S.  254  (1970). 

167.  Supra,  nn.  47-55;  BLUE  CROSS,  supra,  n.  9,  at  117-21. 

168.  STAFF  OF  SENATE  FIN.  COMM.  91st  Cong.,  1st  Sess., 
MEDICARE  AND  MEDICAID:  PROBLEMS,  ISSUES  AND 
AND  ALTERNATIVES  105  (Comm.  Print  1970).  Failure  to 
provide  utilization  review  is  arguably  a  defense  to  hospital 
collection  action,  see,  Low  v.  Richardson,  360  F.Supp.  499 
(N.D.  111.  1973),  and  Axelrad,  Butler,  and  Wing,  Representa- 
tion of  Clients  in  Matters  Relating  to  Hospital  Bills,  supra, 
n.  114. 

169.  42  U.S.C.  §1395f(a)(7). 

170.  20  C.F.R.  §405.706. 

171.472  F.2d  1121  (10th  Cir.  1972).  For  a  more  detailed  analysis 
of  Martinez  and  issues  it  did  not  resolve,  see,  Butler,  Medicare 
Appeals,  supra,  n.  99  at  notes  162-73  and  accompanying  text. 
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of  Medicare  payment,"1  there  should  be  a  hearing  at  the 
point  where  future  benefits  are  terminated. 

A  slightly  more  difficult  problem  will  occur  when  the 
institutional  providers  are  making  prospective  decisions 
as  to  whether  beneficiaries  may  continue  to  receive  Medicare 
services.  The  institutions,  or  the  UR  Committees  which 
make  these  decisions  must  first  be  found  to  be  performing 
state  action  so  that  the  requirements  of  due  process  may  be 
imposed  upon  them. 

Although  the  tests  for  state  action,  the  "public  function 
test"1"  and  the  "government  involvement  test,"'74  have 
been  narrowed  by  recent  United  States  Supreme  Court  deci- 
sions,'7' courts  have  tended  to  find  state  action  by  hospitals 
in  cases  challenging  the  lack  of  due  process  for  discharged 
or  suspended  hospital  staff  members  or  racially  discrimina- 
tory staffing  patterns.' 74  Most  courts  faced  with  the  question 
have  found  state  action  in  the  institutions'  receipt  of  federal 
hospital  construction  grants  or  Medicaid  and  Medicare  pay- 
ments, or  in  state  licensing,  although  the  courts  in  five  recent 
cases  refused  to  do  so.177  Furthermore,  if  the  government 
involvement  theory  is  a  difficult  one  in  this  area,  the  public 
function  test  poses  much  fewer  problems.  That  services 
performed  by  hospitals  are  a  public  function  is  well  estab- 
lished, as  evidenced  by  their  longstanding  tax  exemptions 
as  charitable  institutions. ',,  Some  courts  have  held  hospitals 
to  constitutional  duties  on  the  ground  that  they  have  a  fidu- 
ciary relationship  to  the  public  regardless  of  "state  action" 
per  se.'7'  When  a  hospital  reviews  initial  admissions  or  con- 
tinued hospital  stays,  the  hospital  is  clearly  performing  a 
public  function  because  that  decision  is  a  condition  precedent 
to  the  intermediary  decision  whether  to  pay  for  care.  Since 
the  decision  that  an  admission  or  a  continued  stay  is  not 
necessary  binds  SSA,  the  decision  which  constitutes  the 
governmental  determination  that  Medicare  will  not  pay  may 
be  considered  the  specific  public  function  which  the  hospital 
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Cal.  1968>— Part  A  Intermediary;  Allen  v.  Allen,  391  F.Supp. 

312  (S.D.  Iowa  1968)—  Part  B  carrier. 

173.  Marsh  v.  Alabama,  326  U.S.  501  (1945);  Amalgamated  Food 
Employees  Union  v.  Logan  Valley  Plaza,  391  U.S.  308  (1968). 

174.  Burton  v.  Wilmington  Parking  Authority,  365  U.S.  715  (1961). 

175.  Jackson  v.  Metropolitan  Edison  Co.,  43  U.S.L.W.  4110  (Dec.  24, 
1974);  Lloyd  Corp.  v.  Tanner,  407  U.S.  551  (1972);  Moose  Lodge 
No.  107  v.  Irvis,  407  U.S.  163  (1972). 

176.  Sams  v.  Ohio  Valley  General  Hosp.  Ass'n,  413  F.2d  826  (4th 
Cir.  1969);  Meredith  v.  Allen  County  War  Memorial  Hosp. 
Comm.,  397  F.2d  33  (6th  Cir.  1968);  Eaton  v.  Grubbs,  329  F.2d 
710  (4th  Cir.  1964);  Simkins  v.  Moses  H.  Cone  Memorial  Hosp., 
323  F.2d  949  (4th  Cir.  1963);  Citta  v.  Delaware  Valley  Hosp., 

313  F.Supp.  301  (E.D.  Pa.  1970);  Sussman  v.  Overlook  Hosp. 
Ass'n,  95  N.J.  Super.  418,  231  A.2d  389  (1967);  Silver  v.  Castle 
Memorial  Hosp.,  497  P.2d  564  (Haw.  1972);  Adler  v.  Monte- 
fiore  Hosp.  Ass'n,  453  Pa.  60,  311  A.2d  634  (1973). 

177.  Christman  v.  Sisters  of  St.  Joseph  of  Peace,  No.  72-3087  (9th 
Cir.,  Nov.  21,  1974);  Doe  v.  Bellin  Memorial  Hosp.,  479  F.2d 
756  (7th  Cir.  1973);  Ward  v.  St.  Anthony  Hosp.,  476  F.2d  671 
(10th  Cir.  1973);  Allen  v.  Sisters  of  St.  Joseph,  361  F.Supp. 
1212  (N.D.  Tex.  1973);  Mulvihill  v.  Julia  L.  Butterfield  Memorial 
Hosp.,  313  F.Supp.  301  (E.D.  Pa.  1970). 

178.  Union  and  New  Haven  Trust  Co.  v.  Eaton,  20  F.2d  419  (D. 
Conn.  1927). 

179.  See  cases  cited  in  Ascherman  v.  San  Francisco  Medical  Soc., 
39  Cal.  App.  3d  623,  114  Cal.  Rptr.  681,  694,  and  n.  7  (1974); 
Sussman  v.  Overlook  Hosp.  Ass'n,  95  NJ.  Super.  418  (1967); 
Silver  v.  Castle  Memorial  Hosp.,  497  P.2d  564  (Haw.  1972); 
Eaton  v.  Grubbs,  329  F.2d  710  (4th  Cir.  1964). 


performs.  An  adverse  UR  Committee  decision  should  thus 
give  rise  to  the  constitutional  right  to  a  hearing  on  the  medical 
necessity  of  the  admission  or  further  institutional  care.  The 
Medicare  hearing  regulations  specifically  exclude  UR  Com- 
mittee decisions  from  the  category  of  initial  determinations 
which  trigger  the  Part  A  hearing  process  on  the  grounds 
that  such  decisions  are  "medical  determinations."'80  Such  a 
justification  is  unacceptable,  however,  because  a  decision  by 
the  intermediaries  to  deny  payment  of  a  claim  because  care 
was  not  necessary,  which  is  also  a  medical  decision,  is  sub- 
ject to  the  Part  A  hearing  process. 

In  seeking  to  establish  the  right  to  a  pre-termination 
hearing  under  Medicare  two  unanswered  questions  still 
remain:  (1)  must  the  hearing  take  place  before  the  UR  Com- 
mittee decision  becomes  final;  and  (2)  in  what  forum  must 
it  occur?  A  pre-termination  hearing  would  seem  to  be  re- 
quired for  all  poor  Medicare  beneficiaries  because  they  face 
the  "brutal  need"  which  concerned  the  Supreme  Court  in 
Goldberg. '"'  One  should  also  argue  that  non-poor  Medicare 
beneficiaries  are  part  of  the  class  entitled  to  such  a  hearing 
on  the  basis  of  the  number  of  cases — involving  Social  Security 
benefits  and  unemployment  insurance — in  which  the  ag- 
greived  parties  were  not  poor  and  where  lower  federal  courts 
have  held  the  government  to  the  Goldberg  standard  of  pre- 
termination  hearings  regardless  of  need.'"  One  would  also 
prefer  that  a  hearing  be  held  by  Social  Security  personnel, 
rather  than  by  hospital  personnel,  although  other  than 
demonstrating  conflict  of  interest  in  a  hospital-based  hearing, 
it  would  be  difficult  to  argue  that  such  a  hearing  is  constitu- 
tionally required.  The  new  Medicare  regulations  requiring 
initial  admission  review  and  continued  stay  review  require 
the  UR  Committee  to  notify  the  attending  physician  and 
afford  him  an  opportunity  to  present  his  views  before  it  makes 
a  final  determination. 185  No  such  opportunity  is  presented 
to  the  beneficiary,  nor  do  the  regulations  provide  for  a  hear- 
ing for  the  individual  patient  before  the  determination 
becomes  final. 

It  will  probably  be  necessary  to  deal  directly  with  the 
problem  of  prospective  terminations  of  hospital  care  once 
the  new  Medicare  regulations  are  enforced.  It  may  be  diffi- 
cult for  a  hospital  to  discharge  a  patient,  even  without  a 
guarantee  of  Medicare  payment,  because  of  the  potential 
malpractice  liability  of  such  a  discharge.  If  discharge  is 
threatened,  however,  a  lawsuit  is  appropriate  to  establish 
the  beneficiary's  right  to  a  hearing  before  Medicare  benefits 
are  terminated. 

In  addition  to  the  problem  of  establishing  that  the 
actions  of  the  institutional  UR  Committees  constitute  state 
action  in  order  to  assert  the  right  to  a  pre-termination  hearing, 
another  obstacle  to  establishing  that  right  is  the  possibility 
that  a  court  might  characterize  the  question  of  the  medical 
necessity  of  continued  institutionalization  as  a  "non-factual" 
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one  and  therefore  inappropriate  to  be  raised  in  a  hearing. 
An  implication  that  medical  questions  cannot  be  resolved 
in  evidentiary  hearings  arises  out  of  two  recent  Supreme 
Court  cases.  In  Richardson  v.  Wright'"  the  Supreme  Court 
implied,  without  directly  holding,  that  hearings  involving 
suspension  and  termination  of  Social  Security  disability  pay- 
ments (which  depend  upon  medical  evidence)  are  not  required 
by  due  process  to  be  oral  hearings;  written  submissions  were 
sufficient.  The  Court  has  also  held  that  due  process  does 
not  require  opportunity  to  cross-examine  adverse  medical 
witnesses  in  Social  Security  disability  eligibility  hearings."5 
But  to  the  extent  that  these  cases  imply  that  disputes  over 
medical  judgments  cannot  be  resolved  by  administrative 
hearings,  the  implication  is  unfounded."6  Since  Medicare 
beneficiaries  can  raise  issues  of  medical  necessity  in  appeals 
of  intermediary  retrospective  denials,  it  would  be  inconsistent 
for  SSA  to  contend  that  a  hearing  was  inappropriate  at  the 
point  of  a  UR  Committee  decision  that  further  care  was 
not  medically  necessary. 

E.     Pari  B  Judicial  Review 

The  hearing  procedures  under  Part  B  differ  from  those 
under  Part  A,  apparently  because  Part  B  was  conceived  by 
Congress  to  be  a  private  insurance  system  to  supplement 
Part  A  hospital  insurance.  Since  private  insurers  have  never 
been  held  to  an  obligation  to  provide  an  appeal  mechanism 
for  their  private  enrollees,  Congress  determined  that  persons 
enrolled  in  Part  B  should  not  have  access  to  the  Social  Security 
hearing  system.  Congress  did  require,  however,  that  Part  B 
carriers  establish  an  internal  grievance  procedure. 

No  matter  how  valid  the  characterization  of  Part  B  as 
private  insurance  was  in  1965  (and  the  characterization  was 
of  doubtful  validity  then,  in  light  of  the  overall  statutory 
scheme),  it  is  erroneous  today.  Part  B,  in  which  the  Supple- 
mental Medical  Insurance  Trust  Fund  (financed  exclusively 
with  general  revenues)"7  contributes  at  least  one-half  of 
the  premium "'  while  the  individual  contributes  the  other 
half  to  the  SSA,  is  no  less  a  government  program  than  Part  A 
which  is  financed  by  Social  Security  taxes  on  earnings."' 
The  fact  that  individuals  contribute  concurrently  towards 
the  cost  of  Part  B,  while  individuals  eligible  for  Part  A  con- 
tributed years  earlier  to  the  Social  Security  Trust  Fund,  is 
certainly  no  ground  for  distinction.  Both  Part  A  and  Part  B 
are  regulated  extensively  by  the  SSA,  although  administrative 
responsibility  for  paying  claims  and  setting  rates  of  payment"0 
is  contracted  to  private  insurers.  While  Part  A  intermediaries 
are  chosen  by  the  Part  A  providers  and  Part  B  carriers  are 
designated  by  the  Secretary,  both  insurers  perform  parallel 
administrative  functions.  Neither  insurance  company  assumes 
any  risk.  Therefore,  one  must  question  the  validity  of  per- 
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mitting  a  separate  Part  B  hearing  structure  which  functions 
exclusively  within  the  insurance  carrier.  A  hearing  officer 
who  is  employed  by  a  carrier  under  instructions  from  SSA1" 
to  cut  costs  may  not  be  impartial  and  may  raise  an  issue  of 
the  hearing  officer's  conflict  of  interest.  The  hearing  officer 
has  no  subpoena  power,  unlike  the  Administrative  Law 
Judges  in  the  Bureau  of  Hearings  and  Appeals;"2  therefore 
a  Part  B  beneficiary  cannot  compel  presence  of  witnesses 
or  documents  at  the  hearing.  Although  due  process  of  law 
requires  the  opportunity  to  present  evidence  and  cross- 
examine  adverse  witnesses,"'  this-may  be  impossible  without 
subpoena  power.'"  Due  process  also  requires"5  an  impartial 
hearing  officer,  but  it  is  difficult- to  prove  that  the  insurance 
carrier's  hearing  officer  is  in  fact  prejudiced  because  of  his 
employment  by  the  carrier.  Statistical  evidence  demonstrates 
that  the  Part  B  hearings  reverse  initial  determinations  less 
frequently  than  Part  A  hearings,  so  it  may  be  possible  to 
show  inherent  unfairness  of  an  internal  hearing  system."6 
Although  these  considerations  alone  might  not  render  the 
Part  B  hearing  itself  unconstitutional,  potential  for  abuse  in 
the  internal  hearing  system  is  compounded  by  lack  of  judicial 
review  of  the  Part  B  hearing  decision.  An  appeal  step  outside 
the  insurance  carrier — ideally  to  the  courts — "'  could  con- 
ceivably remedy  the  defects  in  the  system  as  it  obviously  does 
under  Part  A. ""  No  such  recourse  is  provided  under  Part  B. "' 
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These  differences  in  the  hearing  procedures  under 
Parts  A  and  B  raise  two  possible  constitutional  weaknesses. 
The  first  is  an  equal  protection  infirmity  based  upon  the 
creation  of  two  classes  of  similarly  situated  Medicare  bene- 
ficiaries with  respect  to  hearing  procedures.  Since  neither  a 
fundamental  right"0  nor  a  suspect  classification10'  is  at  issue, 
however,  the  federal  government  would  merely  have  to  ad- 
vance a  rational  basis  for  the  distinction  in  treatment  between 
Part  A  and  Part  B  beneficiaries.101  Although  recent  Supreme 
Court  cases  establish  that  a  court  must  not  merely  accept 
any  rationale  which  the  government  advances  for  treating 
differently  two  different  groups  of  people,  and  must  carefully 
scrutinize  the  reason  advanced  for  the  discrimination, ,0) 
many  courts  still  apply  the  restrictive  tests  of  equal  protection 
enunciated  in  Dandridge  v.  Williams'0'  and  Jefferson  v. 
Hackney.101  In  United  States  Department  of  Agriculture  v. 
Moreno, 106  the  Supreme  Court  undertook  a  strict  scrutiny 
of  the  rationality  of  the  reasons  advanced  for  congressional 
discrimination  in  food  stamp  eligibility  rather  than  accepting 
any  alleged  rationale  for  the  distinction.  The  only  apparent 
basis  which  Congress  could  assert  to  justify  discriminating 
between  the  appeals  processes  under  Part  A  and  Part  B  of 
Medicare  is  that  the  amounts  in  controversy  are  generally 
lower  under  Part  B  (involving  physician  services)  than  under 
Part  A  (where  institutional  services  are  concerned).  However, 
such  a  distinction  is  insignificant  for  those  persons  who  can- 
not afford  either  service  and  who  are  wrongfully  denied  pay- 
ment for  physician  care  and  are  unable  to  appeal  the  denial 
of  payment.  One  can  certainly  conclude  after  examining  the 
Medicare  program  and  the  virtual  identity  of  the  administra- 
tion and  purposes  of  Parts  A  and  B  that  there  is  no  rational 
basis  for  creating  different  hearing  mechanisms  for  Part  A 
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and  Part  B  beneficiaries. 

The  second  constitutional  weakness,  based  on  a  due 
process  argument,  is  the  inequitable  aspects  of  the  Part  B 
hearing  system  itself  (the  hearing  officer  and  his  powers) 
or  alternatively  the  unavailability  of  judicial  review  to  cure 
those  procedural  infirmities.  It  should  be  observed,  however, 
that  Part  B  beneficiaries  probably  have  no  constitutional 
right  to  judicial  review,  at  least  if  the  Part  B  hearing  system 
is  equitable. 

This  was  the  principle  of  Ortwein  v.  Schwab101  in  which 
the  Supreme  Court  upheld  a  state  law  imposing  a  $25  filing 
fee  upon  welfare  recipients  seeking  judicial  review  of  an  ad- 
verse administrative  hearing  decision,  Welfare  recipient 
plaintiffs  had  challenged  the  filing  fee  on  both  due  process 
and  equal  protection  grounds.  The  court  rejected  both  argu- 
ments, stating  "this  Court  has  long  recognized  that  even  in 
criminal  cases  due  process  does  not  require  a  state  to  provide 
an  appellate  system."10'  Perhaps  the  real  issue,  however, 
was,  as  Justice  Douglas  noted  in  his  dissent,  not  the  avail- 
ability of  an  appellate  process  but  the  availability  of  initial 
access  to  the  courts  to  review  an  adverse  administrative 
determination.10'  Justice  Douglas  criticised  the  court 
for  holding  implicitly  that  there  is  no  due  process  right  to 
judicial  review,  a  right  for  which  he  argued  forcefully  but 
in  vain.1'0  The  Supreme  Court  has  apparently  never  held 
that  due  process  requires  an  absolute  right  to  judicial 
review.1"  Therefore,  it  will  be  difficult,  although  not  neces- 
sarily impossible,  to  challenge  the  unavailability  of  judicial 
review  under  Part  B. 

IX.  CONCLUSION 

It  is  the  author's  hope  that  this  article  will  fill  the  need 
of  advocates  for  elderly  and  disabled  Medicare  beneficiaries 
for  an  introduction  to  the  complex  subject  of  the  benefits 
to  which  such  persons  are  entitled.  In  order  better  to  assist 
Legal  Services  offices,  NHeLP  would  like  to  know  your  ex- 
periences in  the  field  of  Medicare.  NHeLP  is  also  willing  to 
answer  the  many  questions  on  the  subject  which  this  article 
could  not  address. 
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Statement  of  the  National  Senior  Citizens  Law  Center,  Sally  Hart 

Wilson,  Staff  Attorney 

The  National  Senior  Citizens  Law  Center  is  a  Community  Services  Adminis- 
tration funded  program  concerned  with  the  legal  problems  of  the  poor  and  elderly. 
Its  main  office  is  located  at  1709  West  8th  Street,  Los  Angeles,  California  (213- 
483-3990),  and  its  Washington,  D.C.  office  is  located  at  910— 17th  Street,  N.W., 
Suite  216  (202-872-1404).  It  provides  backup  assistance  to  legal  services  attorneys 
throughout  the  nation  in  handling  lawsuits  and  other  legal  matters  for  their  elderly 
clients.  Naturally,  then,  the  Medicare  system  is  of  vital  interest  to  this  office  and 
to  its  clients. 

With  respect  to  the  issues  selected  for  discussion  at  this  hearing,  the  National 
Senior  Citizens  Law  Center  wishes  to  raise,  briefly,  the  following  two  points: 

1.  In  analyzing  the  regulations  that  tie  increases  in  prevailing  charges  to 
economic  indexes  (Federal  Register,  April  14,  1975),  it  is  important  to  recognize  that 
these  "charges"  have  long  been  too  low  because  of  the  effect  of  inflation  on  the 
method  by  which  they  are  determined — which  seriously  disadvantages 
beneficiaries. 

2.  The  Department  of  Health,  Education  and  Welfare  has  been  unconscionably 
slow  in  issuing  these  as  well  as  mnay  other  regulations  necessar}^  to  implement 
changes  that  Congress  made  in  the  Medicare  law  in  1972. 

Inadequate  compensation  of  Medicare  beneficiaries'  Part  B  claims  results  from  the 
interference  of  inflation  with  the  process  of  determining  "reasonable  charges." 

A  recurring  complaint  received  by  the  National  Senior  Citizens  Law  Center 
from  its  elderly  clients  is  that  they  do  not  receive  adequate  compensation  for  their 
Medicare  Part  B  claims.  It  appears  that  this  inadequacy  results  from  serious 
malfunctions  in  the  Part  B  "charge"  determining  system  in  times  of  inflation.  Part 
B  of  the  Medicare  program,  which  covers  plrysicians'  fees,  ambulance  services, 
physicial  therapy,  home  health  services,  etc.,  is  supposed  to  compensate  its  partici- 
pants for  80%  of  the  "reasonable  charges"  for  such  services.  "Reasonable  charges" 
are  determined  by  the  fiscal  intermediaries  (insurance  ocmpanies)  that  administer 
the  Medicare  program,  according  to  a  complicated  formula  which  determines  the 
lowest  of  the  "actual  charge,"  the  providers'  "customary  charge"  for  the  service, 
and  the  "prevailing  charge"  for  that  service  in  the  community.  The  figures  for 
each  of  these  "charges"  are  supplied  by  an  incredible  mass  of  data  gathered  by  the 
insurance  companies  and  kept  in  computerized  form  on  their  "charge  screens." 

The  problem  occurs  because  this  data  inevitably  lags,  to  a  greater  or  lesser 
extent,  behind  current  charges  being  made  by  providers.  In  a  time  of  galloping 
inflation,  the  charge  screens  used  to  determine  the  level  by  which  Medicare  bene- 
ficiaries are  compensated  for  Part  B  claims  would  fall  far  below  the  80%  of  a 
"reasonable  charge"  for  which  the  law  provides  compensation.  It  is  common  for 
Medicare  beneficiaries  to  report  that  they  seldom  receive  from  Medicare  more  than 
50%  of  their  doctors'  bills.  The  remainder  of  the  bill  they  are,  of  course,  required 
to  pay  out  of  their  own  fixed  incomes.  This  underpayment  of  Part  B  claims  has 
reached  scandalous  proportions  and  defeats  the  intent  of  Congress  in  creating  the 
Part  B  program. 

Regulations  proposed  by  the  Secretary  of  Health,  Education  and  Welfare  in 
the  Federal  Register  on  April  14,  1975  would  implement  provisions  of  the  1972 
Social  Security  Act  Amendments  which  limited  any  increases  in  the  determina- 
tion of  "prevailing  charges"  for  physicians'  and  certain  other  services  covered 
under  Part  B  to  no  more  than  increases  in  a  national  economic  index  for  the 
relevant  period.  The  National  Senior  Citizens  Law  Center  has  no  problems  with 
this  provision — designed  to  curb  inflationary  increases  in  physicians'  fees — taken 
in  the  abstract.  However,  when  applied  to  the  real  situation  that  currently  exists, 
whereby  compensation  for  Part  B  claims  falls  grossly  under  that  "reasonable 
charge"  level  intended  by  Congress,  the  regulations  will  inflict  great  hardship 
on  the  elderly. 

By  further  reducing  the  already  inadequate  level  of  actual  cumpensation  for 
physicians'  services  covered  under  Part  B  of  the  Medicare  program,  the  proposed 
regulations  will  result  in  serious  hardship  to  the  elderly  who  are  dependent  on 
Medicare  for  their  medical  needs.  First,  the  elderly  will  be  forced  to  bear,  from 
their  own  limited  resources,  an  even  larger  percent  of  their  medical  expenses  than 
they  have  had  to  bear  in  preceding  years.  To  the  extent  that  the  Medicare  pro- 
gram does  not  pay  their  physicians'  entire  bill  for  medical  services,  the  elderly 
will  be  required  to  pay  for  the  remaining  portion  of  each  bill  themselves.  Although 
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Congress  intended  that  Medicare  beneficiaries  would  pay  no  more  than  20%  of 
the  "reasonnble  charge"  of  doctors'  bills,  it  appears  that  they  are  required  to  pay 
a  far  greater  percent  from  their  own  small  incomes,  a  disparity  which  the  pro- 
posed regulations  will  increase.  Second,  to  the  extent  that  the  elderly,  because 
of  insufficient  income,  have  been  unable  to  pay  their  doctors  the  difference  be- 
tween the  Medicare  compensation  rate  and  the  actual  bill,  physicians  have  been 
unwilling  to  accept  Medicare  beneficiaries  as  patients.  As  this  difference  increases, 
it  can  be  predicted  that  many  more  physicians  will  refuse  to  accept  Medicare 
beneficiaries  as  patients,  and  it  will  be  even  more  difficult  than  it  has  been  in  the 
past  for  the  elderly  to  obtain  the  medical  care  that  they  need.  Third,  many  of  the 
elderly  who  are  too  proud  to  incur  obligations  that  they  cannot  meet  will  decline 
to  seek  medical  services  for  lack  of  funds  with  which  to  pay  the  difference  between 
the  Medicare  Part  B  compensation  level  and  the  physician's  actual  charge.  All 
three  of  these  detrimental  consequences  of  the  low  rate  at  which  Medicare  com- 
pensates its  participants  for  Part  B  claims  will  be  exacerbated  by  the  restrictions 
contained  in  the  regulations  published  in  the  Federal  Register  on  April  14,  1975. 

The  National  Senior  Citizens  Law  Center  feels  that  the  solution  to  the  serious 
problems  described  above  does  not  lie  in  a  repeal  of  the  provisions  of  the  1972 
Social  Security  Act  Amendments  which  are  the  basis  for  these  regulations.  We 
feel  that  some  limitation  on  super-inflationary  increases  in  physicians'  charges 
are  desirable.  However,  such  limitations  should  not  be  made  in  a  way  that  inflicts 
undue  harm  on  the  elderly  whom  the  Medicare  program  is  intended  to  help.  We 
suggest  that  the  fiscal  intermediaries  who  administer  the  Medicare  program  should 
first  be  required  to  eliminate  the  current  inadequacies  in  their  compensation 
system  that  fails  to  register  inflationary  increases  in  a  timely  manner.  If  the  inter- 
mediaries' compensation-determining  system  were  corrected  to  accurately  reflect 
real  prevailing  charges,  then  the  National  Senior  Citizens  Law  Center  would  not 
be  troubled  by  the  automatic  inflation-limiting  provisions  of  the  proposed 
regulations. 

The  Department  of  Health,  Education  and  Welfare  is  unreasonably  delaying 
implementation  of  the  1972  Social  Security  Act  Amendments  pertaining  to  the  Medi- 
care program. 

Several  of  the  specific  sets  of  regulations  designated  for  consideration  at  these 
hearings  are  necessary  to  implement  provisions  of  the  1972  Social  Security  Act 
Amendments.  It  is  incredible  that  proposed  regulations  implementing  a  1972  law 
are  just  now  being  promulgated.  Furthermore,  these  delays  are  typical  of  H.E.W.'s 
pattern  of  inaction  with  respect  to  the  1972  changes  in  the  Medicare  program. 

One  example  which  shocks  the  conscience  is  the  delay  until  January  6,  1975  of 
H.E.W.  in  issuing  final  regulations  implementing  provisions  of  the  1972  amend- 
ments that  limit  the  liability  of  Medicare  beneficiaries  for  disallowed  Medicare 
claims.  This  law  was  designed  to  reduce  the  number  of  instances  in  which  Medi- 
care beneficiaries  found  themselves  personally  indebted  for  medical  services  that 
they  in  good  faith  expected  Medicare  to  pay.  In  enacting  this  law,  which  is  of 
great  importance  to  the  elderly,  Congress  provided  that  it  would  become  effective 
with  respect  to  all  claims  filed  immediately  after  enactment  of  the  law — October 
30,  1972.  Despite  Congress'  expressed  provision  that  Medicare  beneficiaries  im- 
mediately be  protected  by  Section  213  of  P.L.  92-603,  the  elderly  were  effectively 
deprived  of  its  beneficial  provisions  for  2}i  years  because  of  H.E.W.'s  inaction  in 
implementing  it.  One  wonders  how  many  thousands  of  unexpected  medical  bills 
elderly  people  were  forced  to  pay  themselves  and  in  spite  of  Congress'  intentions 
because  of  that  delay. 

A  second,  similar  provision  of  the  1972  Social  Security  Act  Amendments  still 
remains  totally  unimplemented  by  H.E.W.  That  provision,  now  codified  at  42 
U.S.C.  Sec.  1395f  (h),  provides  that  Medicare  beneficiaries  in  need  of  nursing  home 
care  can  be  assured  in  advance  that  their  care  will  be  paid  for  by  Medicare  for  a 
specific  length  of  time  according  to  type  of  illness.  Because  H.E.W.  has  taken  no 
action  to  implement  this  three-year-old  law,  the  elderly  are  still  deprived  of  its 
protections. 

The  National  Senior  Citizens  Law  Center  believes  that  the  intentions  of  Con- 
gress are  being  seriously  hampered  by  unreasonably  long  delays  of  the  Depart- 
ment of  Health,  Education  and  Welfare  in  taking  steps  necessary  to  implement 
the  1972  Medicare  amendments  to  the  Social  Security  Act.  We  urge  the  members 
of  Congress  to  take  steps  to  ensure  that  elderly  Medicare  beneficiaries  actually 
receive  the  benefits  that  Congress  intended  in  enacting  that  legislation. 
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Nebraska  Hospital  Association, 

Lincoln,  Nebr.,  June  9,  1975. 

John  M.  Martin,  Jr., 

Chief  Council,  Committee  on  Ways  and  Means,  Longworth  House  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Martin:  Attached  to  this  correspondence  you  will  find  a  written 
statement  which  I  am  submitting  on  behalf  of  the  Nebraska  Hospital  Associa- 
tion for  inclusion  in  the  record  of  the  Oversight  Hearings,  which  I  understand 
are  to  be  conducted  by  the  Subcommittee  on  Health  on  June  12,  1975. 

In  summary,  it  is  the  position  of  the  Nebraska  Hospital  Association  that  the 
new  regulations  on  utilization  and  review,  to  be  implemented  July  1,  1975,  taken 
together  with  the  scheduled  termination  of  the  eight  and  one-half  percent  Medicare 
nursing  salary  differential,  will  futher  shift  to  the  private  patient  cost  burdens 
which  are  legitimately  that  of  the  Medicare  program.  Further,  it  is  our  contention 
that  the  impact  of  this  action  will  be  felt  most  critically  by  small  rural  hospitals 
.  .  .  of  which  Nebraska  has  a  great  many  .  .  .  and  could  conceivably  result  in 
some  of  these  institutions  ceasing  operations  altogether. 

Foi  this  reason,  we  believe  that  the  imposition  of  these  new  regulations  is  in 
direct  contravention  of  the  intent  of  Congress  and  should,  therefore,  be  rescinded 
by  Congressional  action. 

If  the  Subcommittee  or  its  Staff  desires  additional  information  from  our  organi- 
zation, we  shall  be  most  happy  to  provide  it. 
Sincerely, 

Ronald  L.  Jensen, 
Associate  Executive  Director. 

Enclosures. 

Statement  of  the  Nebraska  Hospital  Association  Submitted  by 
Ronald  L.  Jensen,  Associate  Executive  Director 

Mr.  Chairman  and  members  of  the  Subcommittee  on  Health,  exclusive  of 
state  institutions,  there  are  101  member  hospitals  of  the  Nebraska  Hospital 
Association.  Of  that  number,  84  are  institutions  of  fewer  than  100  beds.  Most  of 
these  hospitals  are  located  in  small,  rurally  based  communities,  many  of  them 
of  less  than  a  thousand  population.  At  the  same  time,  the  patient  mix  of  these 
hospitals  contains  a  significant  number  of  elderly  Medicare  recipients  .  .  .  often 
a  majority  of  the  population  utilizing  the  hospitals'  services.  Nebraska  does,  after 
all,  number  third  among  all  the  states  in  the  proportion  of  its  total  population 
aged  65  and  above,  and  to  a  great  extent  our  elderly  population  tends  to  be 
concentrated  in  Nebraska's  small  towns  and  rural  areas. 

This  information  is  offered  to  demonstrate  that  any  significant  tampering  with 
the  rules  and  regulations  governing  the  Medicare  program,  its  operation  and  the 
reimbursement  which  providers  receive  through  the  program,  is  of  no  small 
moment  to  the  great  bulk  of  Nebraska  hospitals.  In  many  of  our  communities, 
the  provision  of  acute  care  to  the  elderly  is  the  major  function  of  the  community 
hospital,  and  consistent  with  this,  such  care  also  constitutes  the  hospital's  major 
source  of  revenue  .  .  .  revenue  which  must  be  present  in  an  amount  sufficient  to 
underwrite  the  costs  of  operation,  if  the  institution  is  to  survive. 

Over  the  past  decade,  these  hospitals,  their  officials  and  trustees,  have  found 
themselves  increasingly  painted  into  a  regulatory  and  fiscal  corner  by  the  con- 
tinuing series  of  rules,  regulations  and  administrative  decrees  which  have  governed 
their  continued  eligibility  for  participation  in  the  Medicare  program. 

These  institutions  have  been  forced  to  institute  a  plethora  of  additional  record- 
keeping procedures,  physical  plant  alterations,  equipment  acquisitions  and  per- 
sonnel additions  or  face  loss  of  eligibility  for  Medicare  reimbursement.  The 
Medicare  program  does,  of  course,  reimburse  the  hospitals  for  costs  of  these 
actions,  but  only  to  the  extent  that  said  cost  is  deemed  allowable,  and  then  only 
that  portion  of  the  total  outlay  which  can  be  directly  attributable  to  Medicare 
patients.  This  means,  quite  simply,  that  the  balance  of  the  cost  .  .  .  whatever 
portion  of  the  total  cannot  be  attributed  to  Medicare  pateints,  as  well  as  any 
costs  not  deemed  "allowable,"  must  be  passed  along  to  the  non-Medicare  patient. 
And  while  the  general  patient  population  could  conceivably  benefit  from  some  of 
the  changes  and  adjustments  instituted  at  the  behest  of  Medicare,  it  can  be 
seriously  questioned  whether  that  benefit  has  been  anywhere  near  proportionate 
to  the  increased  costs  which  the  private  patient  has  been  forced  to  shoulder 
because  of  Medicare  regulations. 
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Now,  two  recent  regulatory  actions  by  the  Social  S3curity  Administration 
promise  to  further  aggrevate  an  already  critical  situation,  and  could,  conceiv- 
ably, force  the  closing  of  many  smaller  rural  hospitals.  Specifically,  the  actions 
referred  to  are  the  revised  utilization  review  regulations,  effective  July  1,  1975, 
and  the  elimination  of  the  8Q  nursing  service  differential  for  Medicare  patients, 
effective  with  cost  reporting  periods  beginning  July  1,  1975.  Taken  together,  these 
regulatory  actions  shall  impose  a  fiscal  and  administrative  burden  which  threatens 
to  break  the  backs  of  many  fine  community  hospitals. 

UTILIZATION  REVIEW 

Hospitals  participating  in  the  Medicare  program  have,  since  its  inception 
performed  utilization  review,  and  have  no  quarrel  with  the  value  of  the  activity 
in  its  present  form.  However,  the  new  regulations,  by  requiring  the  participation 
of  two  physicians  .  .  .  and  prohibiting  the  participation  of  any  person  "profes- 
sionally involved"  in  the  care  of  the  patient  being  reviewed  ...  is  all  but  unwork- 
able in  a  hospital  which  may  have  only  one  or  two  physicians  on  its  staff.  And 
there  are  many  Nebraska  hospitals  in  exactly  this  situation. 

Essentially,  the  only  way  these  institutions  can  hope  to  comply  with  this  fiat 
is  to  employ  physicians  from  outside  the  community  to  participate  in  the  review 
process.  And  in  turn  it  can  be  expected  that  the  community's  local  physician(s) 
will  need  to  reciprocate  by  participating  on  the  review  committee  for  the  commu- 
nity twenty-five  or  fifty  miles  up  the  road.  We  are,  therefore,  faced  with  a  situation 
where  practitioners  in  rural  areas,  many  of  which  are  critically  medically  under- 
served,  will  be  taking  time  away  from  the  care  of  sick  people  to  run  hither  and 
yon  about  the  countryside  to  Monday-morning-quarterback  the  professional 
medical  judgment  of  their  colleagues.  If  human  life  and  well-being  were  not 
involved,  the  situation  would  be  almost  ludicrous. 

In  addition  to  the  hurdle  imposed  by  assessing  personnel  to  perform  the  arduous 
and  detailed  reviews  called  for  in  the  regulations,  small  hospitals,  and  larger  ones 
too,  for  that  matter  .  .  .  are  going  to  again  find  it  necessary  to  add  personnel  to 
their  clerical  staffs  (many  of  which  have  quadrupled  since  1965)  to  cope  with  the 
literal  mountain  of  paperwork  which  the  new  regulations  will  impose.  Not  only  is 
much  productive  time  squandered  in  chasing  forms  about,  but  this  kind  of  effort 
is  expensive,  and  again,  it  is  all  but  certain  that  the  Medicare  reimbursement 
formulae  will  force  a  significant  portion  of  the  cost  of  the  exercise  onto  the  health 
care  bill  of  the  private  patient  ...  as  a  back-door  form  of  taxation  and  in 
contravention  of  the  expressed  will  and  intent  of  Congress. 

THE  EIGHT-AND-ONE-HALF  PERCENT  NURSING  DIFFERENTIAL 

Even  more  critical  than  the  imposition  of  the  new  utilization  review  regulations, 
as  far  as  the  continued  viability  of  the  small  community  hospital  is  concerned,  is 
the  elimination  on  July  1,  1975  of  the  8^%  Medicare  nursing  salary  differential. 
As  stated  previously,  it  is  not  uncommon  for  Nebraska  hospitals  serving  rural 
populations  to  number  Medicare  patients  as  constituting  a  majority  of  their 
patient  days.  Further,  it  is  a  well-documented  fact  that  these  aged  patients  do 
require  a  greater  outlay  of  nursing  manpower,  as  demonstrated  in  the  original 
Social  Security  Administration  study  which  affixed  the  differential  at  S}i%. 

Part  of  SSA's  justification  for  eliminating  the  differential  is  the  increase  in  the 
numbers  of  specialized  hospital  areas  (intensive  care  units)  which  has  come  about 
since  the  completion  of  the  original  study.  Two  facts  should  be  kept  in  mind  when 
considering  this  argument.  The  first  is  that  these  specialized  care  units  were  never 
meant  to  replace  the  routine  care  received  by  a  patient,  and  that  only  specifically 
controlled  patients  are  admitted  to  such  units  after  compliance  with  predeter- 
mined criteria.  The  Medicare  program  acknowledges  these  factors  in  the  restric- 
tions in  its  own  reimbursement  formulae  regarding  the  formation  and  utilization 
of  specialized  care  areas. 

The  other  factor  which  must  be  recognized  is  that  few  of  the  smaller  hospitals, 
which  will  be  most  critically  affected  by  elimination  of  the  differential,  have 
intensive  care  units.  And  in  these  institutions,  as  in  larger  hospitals,  the  number 
of  aged  patients  must  be  seriously  considered  in  arriving  at  the  staffing  level  of  a 
nursing  station.  A  few  of  the  factors  that  differentiate  an  aged  patient  from  a 
younger  patient  with  the  same  disease  entity  are  as  follows: 

1.  Older  patients  tend  to  be  less  flexible  than  younger  patients,  and  it  is  more 
difficult  and  takes  more  time  for  them  to  adjust  to  the  hospital  environment. 
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2.  The  recuperative  powers  of  older  patients  are  generally  slower  than  those  of 
younger  patients. 

3.  The  activity  of  daily  living  functions  at  a  slower  pace  for  older  patients. 
For  example,  it  takes  them  longer  to  ambulate,  to  eat,  etc. 

4.  Older  patients  very  frequently  have  eating  idiosyncrasies  and  bowel  prob- 
lems ...  all  of  which  require  nursing  time. 

5.  Deficiencies  in  hearing,  eyesight,  memory,  and  orientation  frequently  occur 
with  older  patients  and  require  nursing  time  and  support. 

Finally,  we  feel  it  is  not  out  of  place  to  examine  in  human  terms  the  imposition 
of  the  two  regulatory  actions  under  discussion.  A  decade  ago,  when  initiation  of 
the  Medicare  program  was  at  issue,  there  were  three  basic  tenets  which  seemed  to 
surround  its  bright  promise:  A)  That  quality  medical  care  for  our  parents  and 
grandparents  constitutes  a  right  earned  by  their  past  contributions  in  buillding 
our  Nation;  B)  That  the  cost  of  providing  that  care  through  a  social  insurance 
system  would  not  in  any  way  be  shifted  onto  the  burden  of  misfortune  of  the 
privately  supported  patient,  and;  C)  That  the  federal  government  would  never 
seek  to  interfere  in  the  practice  of  medicine,  substituting  bureaucratic  fiat  for 
professional  judgment. 

Through  the  years,  the  increasing  contributions  required  of  the  beneficiaries, 
the  continuing  restrictions  in  the  reimbursement  formulae,  and  the  ever  more 
burdensome  and  ridiculous  regulation  of  the  delivery  of  care  have  tattered  the 
veil  of  that  original  promise.  The  imposition  of  these  new  administrative  actions 
will  tear  it  to  shreds. 


New  Haven  County  Medical  Association, 

New  Haven,  Conn.,  May  28,  1975. 

Hon.  Daniel  Rostenkowski,  M.C., 

Chairman,  Subcommittee  on  Health,  House  Ways  and  Means  Committee,  Washington, 
D.C. 

Dear  Representative  Rostenkowski:  For  some  time  it  has  been  apparent 
that  there  is  often  a  considerable  difference  between  legislation  passed  and  its 
administrative  implementation.  Therefore,  we  are  pleased  to  learn  that  your 
Subcommittee  on  Health  of  the  House  Ways  and  Means  Committee  will  hold  a 
special  hearing  on  June  12,  1975  dealing  with  certain  proposed  or  existing  Medicare 
regulations. 

The  New  Haven  County  Medical  Association  comprising  1,131  members  is 
pleased  to  comment. 

The  American  Medical  Association  has  instituted  its  first  lawsuit  in  history 
against  the  Department  of  Health,  Education  and  Welfare  on  the  grounds  that 
the  Department  has  exceeded  authority  unconsitutionally  in  the  are  of  utilization 
review  procedure  for  hospitals  and  skilled  nursing  facilities  scheduled  to  begin 
July  1,  1975.  We  support  the  AMA's  position. 

The  New  Haven  County  Medical  Association  is  extremely  concerned  about  the 
efforts  of  the  Department  of  Health,  Education  and  Welfare  to  evade  its  obligation 
to  pay  its  fair  share  of  the  health  care  dollar  for  the  health  care  of  the  citizens  for 
whom  Congress  has  legislated  federal  responsibility  under  Titles  V,  XVIII,  and 
XIX  of  the  Social  Security  Act. 

Under  proposed  rules,  amendments  to  Regulations  No.  5,  Subpart  E  of  the 
Social  Security  Administration  (20  CFR  Part  405)  published  in  the  Federal 
Register  on  April  14,  1975  with  only  thirty  days  for  comment,  the  Secretary  pro- 
posed a  discriminatory  methodology  for  imposing  price  controls  on  one  segment  of 
society — the  medical  profession — utilizing  a  proposed  but  ill  defined  "economic 
index."  The  constitutionality  of  this  proposal  is  suspect.  The  proposal  is  vague  and 
incomplete.  His  stated  purpose  is  to  have  Medicare  reimbursement  "follow,  rather 
that  lead,  any  inflationary  trends." 

Chairman  Rostenkowski,  regulations  already  call  for  reimbursement  for 
physicians  in  1975  to  be  based  on  fees  prevailing  in  1973  as  adjusted  from  1971, 
and,  which  of  course,  were  responsive  to  the  Cost  of  Living  Council's  directives 
then  in  effect.  Furthermore,  regulations  call  for  Medicare  fees  to  be  paid  at  a 
percentile  of  what  the  prevailing  rates  are.  It  is  difficult  to  understand  why  the 
Department  should  assert  that  Medicare  fees  should  be  different  from  the  usual 
fees  normally  charged  to  the  general  public. 

Similarly,  in  its  reimbursement  to  hospitals,  regulations  call  for  Medicare  to 
pay  less  than  the  usual  charge  since  Medicare  will  not  bear  any  part  of  the  more 
expensively  maintained  pediatric  or  obstetrical  patients  as  do  the  other  non- 
Medicare  patients.  Contra-wise,  the  Medicare  paper  work  expenses  are  shared 
by  all  paying  patients.  In  addition,  it  is  proposed  to  reduce  from  the  90th  percentile 
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to  the  80th  percentile  the  schedule  of  limits  on  hospital  in-patient  general  routine 
service  costs,  and  terminate  the  in-patient  routine  nursing  salary  cost  differential 
as  a  reimbursable  cost  of  a  provider.  It  is  again  difficult  to  understand  why  the 
Department  should  assert  that  Medicare  hospitalization  charges  should  be 
different  from  the  usual  charges  made  to  the  general  public. 

The  New  Haven  County  Medical  Association  firmly  believes  that  the  legislation 
which  has  placed  the  financial  responsibility  for  Medicare  upon  the  federal 
government  should  be  administered  even-handedly  to  assure  quality  care  and 
not  be  administered  with  an  intention  to  lessen  the  government's  fair  share  of 
the  costs  of  delivering  that  care. 

Failure  of  the  Social  Security  Administration  to  pay  its  fair  share  results  in 
high  out  of  pocket  costs  for  the  Medicare  recipients  themselves  and  also  for  the 
general  public  who  have  to  finance  their  own  health  care  and,  in  part,  subsidize 
the  Medicare  program.  This  issue  has  portent  for  any  system  of  National  Health 
Insurance  that  is  proposed  and  suggests  that  a  minimum  of  federal  adminis- 
tration and  a  maximum  of  private  sector  involvement  would  be  most  beneficial  to 
the  public  at  large. 

Chairman  Rostenkowski,  we  thank  you  for  the  opportunity  to  comment  and 
to,  hopefully,  encourage  changes  in  the  administration  of  the  program  to  the 
benefit  of  the  American  people  who  we,  too,  serve. 
Very  sincerely  yours, 

George  A.  Bonner,  M.D., 

President. 


New  Mexico  Hospital  Association, 

Albuquerque,  N.  Mex.,  June  6,  1975. 

Mr.  John  M.  Martin,  Jr., 

Chief  Counsel,  Committee  on  Ways  and  Means,  Longworth  House  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Martin:  We  are  pleased  to  be  advised  that  the  Subcommittee  on 
Health,  Committee  on  Ways  and  Means,  will  be  holding  public  oversight  hearings 
on  the  Medicare  program,  policy  and  regulations.  The  New  Mexico  Hospital 
Association  represents  the  hospitals  of  New  Mexico  and,  as  requested,  we  are 
enclosing  a  current  listing  of  our  hospital  membership,  (in  cmte  files) 

We  understand  that  Leo  J.  Gehrig,  M.D.,  Vice  President  of  the  American  Hospi- 
tal Association,  will  be  making  a  statement  for  the  approximate  7,000  hospital 
members  of  that  association  before  your  committee;  and,  we  assure  you  that  the 
New  Mexico  Hospital  Association  is  fully  in  support  of  Dr.  Gehrig's  position. 
Among  matters  on  your  agenda  we  are  particularly  concerned  about  are  the 
following: 

1.  HEW  Utilization  Review  Regulations  which  was  secheduled  to  be  imple- 
mented July  1,  1975:  These  regulations  are  vague,  conflicting,  and  would  be 
impossible  for  smaller  hospitals  to  maintain  compliance  due  to  their  limited 
medical  staffs.  Some  exemptions  should  be  provided  for  smaller  hospitals. 

2.  Termination  of  the  8%%  Nursing  Salary  Differential  and  Section  223,  P.L. 
92-603,  Regulations  Reducing  Limitations  on  Hospital  Routine  Service  Costs: 
Both  of  these  HEW  regulations  would  violate  the  "resonable  cost"  provisions 
of  the  Social  Security  Act. 

Any  assistance  that  your  committee  can  give  our  hospitals  in  correcting  the 
hardships  provided  within  the  above  quoted  HEW  Regulations  would  be  in  the 
public  interest. 

Sincerely, 

James  L.  LaCombe, 

Executive  Director. 


Hospital  Association  of  New  York  State,  Inc., 

Albany,  N.Y.,  June  10,  1975. 
Re  oversight  hearings  on  medicare  regulations  on  termination  of  the  8%%  inpatient 
routine  nursing  salary  cost  differential. 

Mr.  John  M.  Martin,  Jr., 

Chief  Counsel,  Committee  on  Ways  and  Means,  Longworth  House  Office  Building, 
Washington,  D.C. 

On  behalf  of  our  300  not-for-profit  member  hospitals  and  homes  in  the  State  of 
New  York,  we  file  the  attached  written  statement  for  inclusion  in  the  record  of 
the  public  oversight  hearings  on  the  above  cited  regulations  in  relation  to  Medicare 
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program  policy  called  for  June  12,  1975  by  the  Subcommittee  on  Health  of  the 
Committee  on  Ways  and  Means. 

The  attached  statement  supports  our  request  that  the  proposed  termination  of 
the  8Y2  %  inpatient  routine  nursing  salary  cost  differential,  to  be  effective  June  23, 
1975  as  published  in  the  Federal  Register  on  May  23,  1975,  be  deferred  to  permit 
actual  field  studies  to  determine  whether  aged  patients  require  more  routine 
nursing  services  and,  therefore,  whether  a  nursing  cost  differential  is  necessary 
and  appropriate  as  an  allowable  cost  and  a  reimbursable  cost  under  the  statutes 
which  established  the  Medicare  program. 

George  B.  Allen,  President. 
Statement  of  the  Hospital  Association  of  New  York  State,  Inc. 

(Amendments  to  Regulations  No.  5  of  the  Social  Security  Administration  (20  CFR 
Part  405)  Section  405.430  (a),  (c)(1),  (d)  (1)  and  (2),  and  (e)(1)  Effective 
June  23,  1975) 

termination  OF  SWo  inpatient  routine  nursing  salary  cost  differential 

The  introductory  comments  in  the  Federal  Register  of  May  23,  1975,  responded 
to  comments  received  by  the  Commissioner  which  contradicted  the  SSA's  pre- 
viously published  assumptions  about  a  number  of  "changes"  which  were  attributed 
with  having  given  rise  to  the  decision  to  propose  to  ".  .  .  terminate  recognition 
of  this  cost  differential".  While  these  "changes"  were  described  and  assumptions 
were  made,  no  evidence  was  provided  to  support  the  allegations.  We  have  investi- 
gated these  assumptions  and  our  conclusions,  which  are  summarized  herein, 
contradict  the  conclusions  stated  by  the  Social  Security  Administration.  It  is 
apparent  from  the  responses  cited  on  May  23,  1975  that  most  respondents  had 
similar  criticisms.  Rather  than  to  offer  conclusive  evidential  support,  the  Com- 
missioner dismissed  them  arbitrarily  and  capriciously. 

Extension  of  medicare  benefits 

While  the  Social  Security  Amendments  of  1972,  P.L.  92-603,  extended  Medicare 
benefits  to  a  limited  number  of  disabled  individuals  as  well  as  those  with  end-stage 
renal  disease,  hospitals  in  New  York  State  advise  that  these  beneficiaries  represent 
a  minor  portion  of  the  total  number  of  Medicare  inpatients.  Most  Medicare  in- 
patient days  of  care  are  still  aged  days  rendered  in  routine  care  nursing  areas. 
Thus  most  Medicare  patients  utilize  more  inpatient  routine  nursing  services. 

Number  of  special-care  beds 

Our  member  hospitals  report  that  special-care  beds  (intensive  care,  coronary 
care,  etc.)  represent  a  small  portion  of  their  total  bed  complements.  Therefore, 
even  if  there  had  been  a  large  percentage  increase  in  the  number  of  these  beds, 
in  absolute  terms  they  would  still  represent  relatively  few  beds.  Furthermore, 
there  are  no  indications  that  aged  Medicare  patients  now  use  a  substantially 
larger  portion  of  special-care  beds  than  they  had  used  in  previous  years. 

Extra  nursing  care  to  aged  patients 

Our  member  hospitals  report  that  their  experience  with  aged  patients,  65  and 
over,  housed  in  routine  nursing  units  require  more  nursing  care  than  younger 
patients.  This  experience  would  support  earlier  studies  which  resulted  in  the 
establishment  of  the  inpatient  routine  nursing  salary  cost  differential.  Aged 
patients  need  much  assistance  in  moving  and  turning  in  bed  to  avoid  skin  problems. 
They  need  more  help  out  of  bed.  They  need  help  in  eating.  They  need  help  to  do 
numerous  simple  things  younger  patients  readily  do  for  themselves. 

Data  on  costs  and  utilization 

Medicare  cost  reports  provide  for  reporting  of  aged  days  and  for  related  costs. 
Therefore,  there  remains  an  ongoing  capability  for  hospitals  to  report  the  cost 
and  utilization  data  needed  to  calculate  the  inpatient  routine  nursing  salary  cost 
differential. 

Statutory  requirements 

Section  1861  (v)  (1)  (A)  of  the  Social  Security  Act  established  the  basic  principle 
of  Medicare  reimbursement  that  payments  to  providers  of  care  must  be  based 
upon  the  identified  costs  of  services  to  program  beneficiaries.  The  law  states. 
"Such  regulations  shall  (i)  take  into  account  both  direct  and  indirect  costs  of 
providers  of  services  ...  in  order  that,  under  the  methods  of  determining  costs, 
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the  necessary  costs  of  efficiently  delivering  covered  services  to  individuals  covered 
by  the  insurance  programs  established  by  this  title  will  not  be  borne  by  individuals 
not  so  covered.  .  . 

Termination  of  the  S%%  inpatient  routine  nursing  salary  cost  differential 
would  avoid  payment  by  Medicare  for  this  identified  cost  of  services  to  program 
beneficiaries.  Commissioner  Cardwell  in  the  May  23,  1975  Federal  Register  implies 
that  avoidance  of  this  statutory  fiat  is  acceptable  because  ".  .  .  Medicaid  pay- 
ments will  increase.  .  .  ."  Not  only  does  this  suggestion  seem  to  violate  the  Law 
but  also  it  is  erroneous  because  the  Medicaid  program  in  New  York  State  does 
not  reimburse  under  that  method  but  pays  prospective  reimbursement  rates  under 
an  exception  approved  by  the  Secretary. 

Cost  allocation  methods  and  RCC/AC 

Implementation  of  this  statutory  mandate  resulted  in  the  requirement  by  the 
Social  Security  Administration  that  costs  of  ancillary  services  be  allocated  to  the 
program  using  the  ratio  of  each  department's  charges  for  services  to  Medicare 
beneficiaries  to  charges  to  all  patients  applied  to  the  department's  costs  (RCC/ 
AC).  However,  average  cost  for  all  routine  care  departments  adjusted  by  the 
inpatient  routine  nursing  salary  cost  differential  was  determined  as  a  more 
appropriate  method  for  fulfilling  the  law  as  it  applied  to  routine  nursing  care 
costs.  The  differential  was  adopted  by  the  Social  Security  Administration  after  it 
had  conducted  studies  which  established  that  aged  Medicare  beneficiaries  did 
require  more  routine  nursing  care  and  that  such  additional  care  did  result  in  higher 
costs. 

Impact  on  New  York's  not-for-profit  hospitals 

We  anticipate  that  elimination  of  the  inpatient  routine  nursing  salary  cost 
differential  could  cause  hospitals  in  New  York  State  to  be  underpaid  by  more 
than  $13  million  for  costs  of  care  to  aged  Medicare  beneficiaries.  These  costs 
would  have  to  be  borne  by  "individuals  not  so  covered"  with  the  result  that  these 
regulations  would  be  in  direct  violation  of  the  statute. 

Conclusion 

We  find  no  evidence  to  support  the  amendments  to  terminate  the  inpatient 
routine  nursing  salary  cost  differential.  In  fact,  such  termination  would  violate 
statutory  requirements  by  avoiding  costs  of  caring  for  Medicare  patients  and 
transferring  them  to  other  payors.  The  Social  Security  Administration  has  not 
provided  documentation  nor  conducted  new  studies  to  support  their  contention 
that  this  change  is  either  necessary  or  appropriate. 

Accordingly,  HANYS  concludes  that  implementation  of  these  amendments 
would  constitute  an  arbitrary  and  capricious  confiscation  of  hospital  assets  and 
urges  that  they  be  rescinded  forthwith.  We  also  urge  that  no  such  change  be  made 
in  Medicare  reimbursement  unless  nationwide  field  studies  substantiate  some 
other  more  appropriate  method. 


[The  following  letter  and  enclosure  were  forwarded  for  the  record 
by  Congressman  Henry  J.  Nowak  :] 

Hospital  Association  of  New  York  State, 

Albany,  N.Y.,  May  16,  1975. 

Hon.  Henry  J.  Nowak, 
House  of  Representatives, 
Longworth  House  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Nowak:  Last  Fall,  President  Ford's  administration  announced  plans 
to  cut  the  Department  of  Health,  Education  and  WTelfare  budget  by  some  measures 
which  would  not  require  Congressional  approval.  One  such  budget-cutting  plan 
was  to  change  the  90th  percentile  groupings  under  §  223  of  the  Social  Security 
Amendments  of  1972  (P.L.  92-603)  to  the  80th  percentile.  We  estimate  that  this 
proposed  change  will  deprive  some  23%  of  our  member  hospitals  of  over  $28 
million. 

Congress  included  §223  in  the  statute  to  insure  that  the  Medicare  program 
would  not  pay  for  costs  resulting  from  either  inefficiencies  or  from  provision  of 
luxuries.  The  hospitals  of  New  York  have  been  subject  to  similar  legislation  since 
1970  under  Chapter  957  of  the  Laws  of  1969.  Due  to  our  long  experience  with 
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similar  requirements,  New  York's  hospitals,  perhaps,  are  in  an  especially  good 
position  to  evaluate  the  proposals  of  the  Social  Security  Administration. 

Accordingly,  we  assert  that  the  SSA  regulations  and  the  proposee  limits  are  not 
consistent  with  the  intent  of  Congress.  The  SSA  approach  represents  a  potential 
attempt  to  confiscate  the  dwindling  assets  with  which  our  hospitals  are  trying  to 
meet  the  health  needs  of  New  York's  infirm  citizens.  Our  comments  on  the  pro- 
posed change  addresses  the  basic  issues  and  is  attached. 

The  financial  condition  of  many  a  New  York  hospital  is  already  perilous.  We 
need  your  help.  Please  investigate  this  attempt  to  subvert  Congress'  purpose. 
Make  your  concerns  known  to  Commissioner  Cardwell,  Secretary  Weinberger,  and 
President  Ford.  The  Federal  budget  must  be  sound — but  not  at  the  expense  of  our 
nation's  hospitals  or  its  aged  sick. 
Sincerely, 

George  B.  Allen,  President. 

Enclosure. 

Comments  op  the  Hospital  Association  op  New  York  State 

(Proposed  Revised  Schedule  of  Limits  on  Hospital  Inpatient  General  Routine 
Service  Costs  in  the  Medicare  Program  for  Cost  Reporting  Periods  Beginning 
On  or  After  July  1,  1975) 

The  Social  Security  Act  was  amended  by  Public  Law  92-603  Section  223  to 
introduce  the  requirement  that  costs  must  be  ".  .  .  necessary  in  the  efficient 
delivery  of  .  .  ."  services.  Providers  of  health  services  were  put  on  notice  that 
their  activities  would  be  scrutinized  in  order  to  determine  that  they  were  performed 
efficiently.  Conversely,  the  Secretary  was  obliged  to  devise  and  to  promulgate 
an  equitable  and  an  effective  system  to  analyze  the  functioning  of  each  provider 
to  identify  any  inefficiencies  and  the  costs  related  to  them  which  would  not  be 
covered.  Lacking  such  specific  identification  of  costs  related  to  inefficient  ac- 
tivities, providers  would  neither  be  able  to  identify  areas  for  potential  improve- 
ment nor  would  they  be  able  to  take  steps  to  protect  their  basic  rights  in  the 
event  of  real  differences  of  opinion  which  might  ultimately  be  the  appropriate 
subject  of  administrative  or  judicial  review. 

On  June  6,  1974  amendments  to  Subparts  D  and  F  of  Regulations  No.  5  (20 
CFR  Part  405)  and  an  Interim  Schedule  of  Limits  were  published  in  the  Federal 
Register  to  be  effective  July  1,  1974  for  the  purpose  of  implementing  Section  223. 
Included  in  that  publication  was  an  acknowledgement  that  the  proposed  clas- 
sification system  and  limits  was  subject  to  further  refinement  to  ".  .  .  permit 
improved  identification  of  hospitals  whose  costs  are  excessive  .  .  .".  This  basic 
flaw  in  the  system  acknowledged  in  June  1974,  has  been  completely  overlooked 
in  the  publication  of  the  revised  schedule  in  the  April  17,  1975  Federal  Register. 
The  deficiency  must  be  corrected  without  further  delay  lest  the  statutory  re- 
quirements continue  to  be  frustrated  and  misapplied. 

An  examination  of  exerpts  from  the  House  Ways  and  Means  Committee's 
Report  No.  92-231  on  H.R.  1,  the  "Social  Security  Amendments  of  1972"  (pp 
82,  83,  84,  85)  is  also  helpful  to  insure  that  proposed  regulations  are  designed 
to  implement  the  intent  of  Congress.  "Your  committee  believes  that  it  is  unde- 
sirable from  the  standpoint  of  those  who  support  government  mechanisms  for 
financing  health  care  to  reimburse  health  care  institutions  for  costs  that  flow 
from  marked  inefficiency  in  operation  or  conditions  of  excessive  service."  (Emphasis 
added.)  "Conditions  of  excessive  service"  was  later  clarified  by  the  description 
of  a  "non-luxury  institution"  and  the  allowance  to  charge  patients  for  excess 
costs  presumed  to  be  for  luxury  services.  We  would  support  regulations  which 
were  designed  to  accomplish  the  intent  of  Congress  as  described  in  this  para- 
graph. However,  we  neither  support  the  present  regulations  not  the  proposed 
revised  schedule  of  limits.  Both  are  arbitrary  and  lacking  in  adequate  supporting 
data. 

Further  examination  of  the  record  from  Report  No.  92-231  discloses  that 
Congress'  intent  was  that  "...  the  costs  of  the  'hotel'  services  (food  and  room 
costs)  ...  be  among  the  first  .  .  ."  to  be  subject  to  regulation  under  §223.  It 
would  seem  that  an  approach  which  would  specifically  exclude  costs  of  medical 
supplies,  drugs  and  medicines,  nursing  care,  teaching  programs,  etc.,  would 
conform  more  closely  to  that  intent.  Such  an  approach  might  also  result  in  a  pro- 
gram which  would  be  more  equitable  and  easier  to  administer.  Pursuit  of  a  hotel 
services  oriented  methodology  might  also  be  more  readily  adaptable  to  con- 
siderations of  occupancy  rates  and  ".  .  .  the  cost  of  excessive  amounts  of  idle 
capacity  .  .  ."  which  the  Committee  had  also  addressed. 
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New  York  State's  hospitals  have  lived  with  a  similar  statutory  provision 
since  the  enactment  of  Chapter  957  of  the  Laws  of  1969  by  the  New  York  State 
Legislature.  The  law  provides  that  rates  of  payment  certified  by  the  State  Com- 
missioner of  Health  be  reasonably  related  to  the  costs  of  efficient  production 
of  health  services.  He  must  consider  elements  of  cost,  geographical  differentials, 
economic  factors  in  the  hospitals'  locale,  the  rate  of  change  of  these  economic 
factors,  costs  of  similar  hospitals,  and  incentives  to  improve  services  and  effect 
economies.  Based  upon  the  extensive  experience  of  the  Hospital  Association 
of  New  York  State  with  State  statutory  requirements,  we  would  make  the  fol- 
lowing additional  comments  and  suggestions: 

1.  Defer  implementation  of  the  subject  proposed  revised  schedule  of  limits. 
Substitute  an  interim  schedule  based  upon  costs  at  the  90th  percentile  level  as 
a  temporary  measure.  Reconsider  the  regulations  and  the  methodology  to  con- 
form more  closely  to  the  intent  of  Congress  to  identify  costs  resulting  from  in- 
efficiencies and  from  luxury  services. 

2.  Define  what  constitutes  provider  costs  necessary  to  the  delivery  of  needed 
health  services.  A  proposed  methodology  might  presumable  flow  from  such 
definitions.  They  might  also  serve  as  the  basis  for  an  administrative  review 
procedure. 

3.  Revise  the  classification  system.  Groupings  based  on  per  capita  income 
might  be  appropriate  if  the  statement  in  the  Federal  Register  of  April  17,  1975, 
"It  is  believed  that  income  levels  tend  to  reflect  wages  and  costs  of  construction, 
goods  and  services;"  were  proven  to  be  valid  as  applied  to  the  costs  of  providing 
health  services.  Such  proof  is  neither  provided  nor  offered.  The  illogical  results 
of  using  this  questionable  classification  system  seem  to  be  prima  facie  evidence 
of  its  inappropriateness.  Non-SMSA  Group  II  limits  exceed  SMSA  Groups 
III,  IV,  and  V  limits  despite  substantial  evidence  that  hospitals  in  S MSA's  are 
more  frequently  involved  in  programs  which  result  in  higher  cost  levels.  A  more 
comprehensive  system  is  needed. 

4.  Provide  separate  methods  to  reflect  different  provider  characteristics  in 
more  proscribed  service  areas.  These  should  include: 

(a)  Sponsor:  (1)  Voluntary,  (2)  Governmental,  (3)  Proprietary. 

(b)  Teaching  programs — number  and  size:  (1)  Post  graduate  medicine, 

(2)  Nursing  school,  (3)  Other  special  schools,  (4)  None. 

(c)  Scope  of  services — number  and  size:  (1)  Unique  and  costly  services 
including  nuclear  therapy,  dialysis,  open  heart  surgery,  etc.,  (2)  Special 
nursing  care  units  such  as  intensive  care,  coronary  care,  burn  centers,  etc., 

(3)  Outpatient  clinics,  (4)  Other. 

(d)  Specialty  hospitals  with  unusual  patient  mix  due  to  concentration  on 
one  or  a  few  disease  entities. 

(e)  Patient  mix. 

(/)  Unionization  of  personnel  complement. 

5.  Specify  objective  and  equitable  means  to  identify  costs  so  that  differences 
in  reported  costs  which  may  result  from  accounting  or  other  procedural  differences 
between  hospitals  and  which  are  appropriate  and  acceptable  do  not  impede  the 
ability  to  fulfill  the  requirements  of  the  statute.  Direct  comparisons  of  summary 
financial  data  on  cost  reports  usually  yield  results  which  are  not  comparable. 

6.  Adjust  standards  to  contemplate  cost  divergencies  resulting  from  physical 
plants  constructed  in  different  years.  Price  level  depreciation  problems  must  be 
considered.  Perhaps  capital  costs  should  be  excluded  from  the  computations. 

7.  Expand  provisions  for  administrative  review  and  publish  the  criteria  as 
part  of  the  prospective  limit  methodology.  Provide  for  self-implementing  ex- 
ceptions parameters  to  minimize  the  need  for  appeals.  Recognize  the  special 
problems  faced  by  small  hospitals.  Define  the  terminology. 

8.  Liberalize  the  emergency  services  provision  of  §  405.461(d)  to  permit  a  * 
patient  charge  when  a  patient  elects  to  stay  after  his  physician  certifies  him  fit  for 
transfer. 

The  Hospital  Association  of  New  York  State  protests  the  proposed  revised 
schedule  of  limits  in  the  strongest  terms.  When  it  appears  that  implementation 
of  this  methodology  would  cost  approximately  23%  of  our  membership  over  $28 
million,  we  must  condemn  it  as  arbitrary,  capricious,  and  confiscatory.  When  it 
contradicts  the  House  Report  No.  92-231  statement  that,  "And  your  committee 
recognizes  that  these  provisions  will  apply  to  a  relatively  quite  small  number  of 
institutions;"  we  must  object  to  it  as  contrary  to  the  intent  of  Congress  and  to 
the  statutory  obligations  of  the  Secretary.  We  oppose  this  proposed  change 
without  qualification. 
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U.S.  Senate, 
Washington,  D.C,  June  10,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Subcommittee  on  Health,  Ways  and  Means  Committee, 
Washington,  D.C. 

Dear  Mr.  Chairman:  I  understand  you  will  be  holding  a  hearing  on  June  12 
on  the  Social  Security  Administration's  proposed  regulations  to  eliminate  the 
Nursing  Care  Differential  for  Medicare  reimbursement. 

I  am  enclosing  copies  of  a  number  of  letters  I  have  received  from  administrators 
of  North  Dakota  hospitals  protesting  this  regulation.  As  you  will  see,  they  are 
extremely  concerned  that  the  loss  of  this  reimbursement  will  only  result  in  higher 
costs  for  the  non-Medicare  patients. 

I  understand  that  the  Social  Security  Administration  believes  most  hospitals 
place  those  Medicare  patients  needing  extra  nursing  attention  in  their  acute  care 
sections  and  that  Medicare  reimbursement  could  be  made  for  this  care.  I  hope  your 
Subcommittee  will  keep  in  mind,  however,  that  many  smaller  hospitals,  such  as 
those  found  in  North  Dakota's  rural  communities,  may  not  have  acute  care 
sections.  I  am  personally  very  concerned  about  the  adverse  effect  the  elimination 
of  the  Nursing  Differential  could  have  on  these  smaller  hospitals,  and  I  hope  your 
Subcommittee  will  look  into  this  problem. 

Thank  you  for  your  consideration  of  the  views  expressed  in  this  correspondence. 
I  think  Congress  should  look  into  this  matter,  and  I  commend  your  Subcommittee 
for  taking  the  lead  in  this  matter. 

With  kind  regards,  I  am 
Sincerely, 

Quentin  N.  Burdick. 

Enclosures. 

St.  Luke's  Hospital, 
Crosby,  N.  Dak.,  April  18,  1975. 

Commissioner, 

Social  Security  Administration,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Sir:  I  am  writing  to  you  regarding  the  termination  of  inpatient  routine 
nursing  salary  cost  differential  of  8V2  percent  for  caring  for  Medicare  patients. 

HEW,  through  a  study,  determined  patients  over  65  did  in  fact  require  more 
nursing  service  time  than  younger  patients.  Nothing  has  happened  to  change  this 
fact.  If  this  differential  is  terminated  the  extra  cost  will  have  to  be  passed  on  to 
the  other  patients  which  is  not  the  way  Title  XVIII  is  supposed  to  operate.  The 
Medicare  program  is  to  pay  the  full  costs  of  its  Medicare  patients. 
Sincerely  yours, 

Lynn  N.  Roberts, 

Administrator. 

Mercy  Hospital, 
Williston,  N.  Dak.,  April  17,  1975. 

Commissioner, 

Social  Security  Administration,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Sir:  In  regard  to  recent  changes  in  Medicare  reimbursement  where  there 
will  be  a  discontinuance  of  &%%  nursing  differential,  speaking  in  behalf  of  the 
Governing  Board,  Advisory  Board  and  Medical  Staff  of  the  Mercy  Hospital  of 
Williston,  we  are  highly  upset  with  the  fact  that  the  differential  would  be  dropped 
at  this  point  in  time.  Last  year  this  differential  for  the  Mercy  Hospital  of  Williston 
amounted  to  $8,434  based  on  9,922  patient  days  at  85  cents  per  patient  day.  This 
money  is  not  retrievable  through  any  other  source  and  wold  constitute  a  direct 
hardship  to  financially  operate  the  institution. 

After  reading  over  the  section  20  CFR  Part  405,  Regulations  No.  5,  there  is  no 
indication  here  that  an  additional  study  has  been  run  to  ascertain  if,  in  fact,  the 
Medicare  patient  does  not  need  the  additional  care  as  previously  determined.  If  it 
bothers  someone's  conscience  that  Medicare  now  covers  disabled  and  end  state 
renal  disease,  these  can  be  factored  out  quite  easily.  It  would  seem  to  me  only 
prudent  that  Medicare  cover  the  costs  and  not  be  subsidized  in  any  manner  by 
other  third  party  payors  or  private  payors.  Whereas  HEW  estimates  there  is  a 
savings  of  $120  million  dollars,  this  is  merely  an  estimate  in  degree  and  cannot 
necessarily  be  substantiated  at  this  point  in  time.  All  hospitals  do  have  basic  costs ; 
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and  if  the  Mercy  Hospital  were  to  lose  this  segment  of  reimbursement,  where 
would  we  go  to  make  up  this  difference.  If  you  have  some  magic  formula,  pleas  e 
let  me  know.  I  would  be  happy  to  institute  the  same  at  this  hospital. 
Sincerely, 

Irvin  "Mike"  Krause, 

Administrator. 

Saint  John's  Hosptial, 
Fargo,  N.  Dak.,  April  17,  1975. 

Senator  Quentin  Burdick, 
Russell  Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Burdick:  The  Social  Security  Administration  has  given  notice 
in  the  Federal  Register  that  it  proposes  to  discontinue  the  Sl/2%  Nursing  Differ- 
ential Under  Medicare.  We  object  to  this  change  strenuously  since  it  would  be 
inequitable  and  completely  contrary  to  the  intent  of  the  Medicare  law. 

Medicare  beneficiaries  65  years  of  age  and  over  require  and  receive  a  greater 
degree  of  nursing  care  than  do  younger  patients,  both  in  general  medical-surgical 
wards  and  in  the  special  care  units.  This  fact  was  proven  by  studies  made  by  the 
Social  Security  Administration  and  as  a  result  of  these  studies,  this  differential 
has  been  allowed  since  1969.  Nothing  has  changed  in  this  area,  and  yet  the  Social 
Securtiy  Administration  now  proposes  to  eliminate  this  differential. 

The  Department  of  Health,  Education  and  Welfare  estimates  that  $120  million 
would  be  saved  as  a  result  of  the  discontinuance  of  the  differential,  but  the  fact 
of  the  matter  is  that  this  sum  would  not  be  "saved,"  but  rather,  would  be  passed 
on  to  the  non-Medicare  patient,  which  is  the  only  other  source  of  funds  we  have. 
The  Medicare  law  requires  that  the  Medicare  program  pay  for  its'  full  cost  and 
that  no  cost  of  the  Medicare  program  is  to  be  paid  by  non-Medicare  patients. 
Clearly  then  the  proposal  would  be  contrary  to  the  Medicare  law. 

In  our  particular  institution  the  elimination  of  this  differential  would  cost 
us  $28,735  per  year.  This  is  not  money  that  would  be  saved.  Rather,  the  care 
would  still  be  rendered  to  these  over-65  patients  and  the  cost  would  have  to  be 
recovered  from  some  source.  Therefore,  as  I  indicated  above,  the  $28,735  would 
have  to  be  recovered  from  the  non-Medicare  patient  and  this  would  clearly  be  in 
violation  of  the  Medicare  law.  Therefore,  we  are  totally  opposed  to  the  elimina- 
tion of  the  8V2  %  nursing  differential  for  patients  over  65. 
Sincerely  yours, 

Robert  Wolter,  Administrator. 

Garrison  Memorial  Hospital, 

Garrison,  N.  Dak.,  April  15,  1975. 

Commissioner, 

Social  Security  Administration,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Sir:  We  urge  you  not  to  discontinue  the  8H%  Nursing  Care  Differential 
that  is  now  allowed  under  Medicare. 

Medicare  patients  require  above  average  nursing  care.  40%  of  our  8500  patient 
days  are  medicare.  The  termination  of  the  cost  differential  would  require  non- 
medicare  patients  to  make  up  for  this  loss  of  revenue. 

We  discount  4.4%  of  the  Medicare  bill  which  amount  to  more  than  $10,000 
yearly  and  this  proposed  change  would  further  decrease  our  annual  revenue. 

Thank  you. 
Sincerely, 

Sr.  Madonna  Waggendorf,  O.S.B. 

RlCHARDTON   COMMUNITY  HOSPITAL, 

Richardton,  N.  Dak.,  April  14,  1975. 

Quentin  Burdick, 

Russell  Senate  Office  Building, 

Washington,  D.C. 

Dear  Sir:  In  North  Dakota  where  hospitals  are  trying  very  hard  to  operate 
effectively  with  Medicare  already  requiring  us  to  discount  over  three  million 
dollars  a  year,  we  feel  it  a  gross  injustice  to  remove  the  eight  and  one  half  percent 
nursing  differential  allowance.  There  is  no  question  that  Medicare  patients  require 
a  greater  amount  of  nursing  time  than  other  patients,  so  this  is  again  going  to  have 
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to  be  made  up  by  private  pay  patients.  You  can  no  longer  say  that  Medicare 
program  pays  its  own  way.  It  simply  raises  charges  to  other  patients  and  this  is 
not  fair. 

Even  in  our  little  twenty  eight  bed  hospital  where  we  just  barely  make  ends 
meet,  the  loss  of  the  differential  means  about  $2,000.00.  If  our  hospital  has  to 
close,  Medicare  would  have  to  pay  rates  about  ten  percent  higher  for  these  patients 
in  any  nearby  hospital. 

We  would  appreciate  any  action  you  could  take  to  continue  the  eight  and  one 
half  percent  differential. 
Yours  truly, 

Sister  Helen,  O.S.B. 

Administrator. 

St.  Joseph's  Hospital, 
Dickinson,  N.  Dak.,  April  15,  1975. 

Senator  Quentin  Burdick, 
Russell  Senate  Office  Building, 
Washington,  D.C. 

Dear  Senator  Burdick:  It  has  come  to  our  attention  that  the  Health,  Educa- 
tion and  Welfare  Department  intends  to  discontinue  the  eight  and  a  half  percent 
Nursing  Differential  Under  Medicare. 

We  are  greatly  concerned  about  this  action.  Medicare  patients,  age  65  and  over, 
do  require  and  receive  a  greater  degree  of  nursing  care  than  other  younger  patients. 
A  bit  of  reflective  thought  and  common  sense  will  verify  this  rationale. 

HEW  estimates  that  a  $120  million  could  be  saved  if  nursing  differential  is 
discontinued.  It  would  nofalter  the  nursing  cost  for  an  institution,  therefore, 
that  cost  would  be  passed  on  to  non-Medicare  patients. 

There  is  no  evidence  available  to  us  that  the  Health,  Education  and  Welfare 
Department  has  completed  any  new  studies  to  document  its  thesis  that  patients 
65  years  of  age  and  over  do  not  require  a  greater  level  of  nursing  service  than 
younger  patients. 

Also  Title  XVIII  requires  that  the  Medicare  progfam  pay  for  its  full  costs  and 
that  it  not  be  subsidized  by  other  users  of  hospital  services. 
Sincerely, 

Sister  Anita,  Administrator. 

University  of  North  Dakota, 

Grand  Forks,  April  11,  1975. 

Re  medicare  nursing  differential. 
Commissioner, 

Social  Security  Administration,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Commissioner:  I  am  very  disappointed  to  learn  of  the  intention  of  the 
Department  of  Health,  Education,  and  Welfare  to  discontinue  the  Sl/2  percent 
Nursing  Differential  for  patients  served  under  the  Medicare  Program.  While  it 
may  not  seem  like  much,  this  will  mean  a  loss  of  between  15  and  $17,000.00  per 
annum  to  our  facility.  I  doubt,  however,  that  the  impact  is  any  less  on  even  larger 
facilities. 

Our  facility,  as  a  rehabilitation  hospital,  serves  a  patient  population  which 
typically  has  patients  admitted  due  to  a  catastrophic  health  incident,  has  patients 
who,  by  the  nature  of  their  problems,  will  stay  an  extended  period  of  time,  and 
because  of  this  will  normally  be  very  short  of  financial  resources.  Supposedly,  this 
is  the  population  of  people  that  the  original  Medicare  Act  and  its  amendments 
was  designed  to  assist.  Unfortunately,  the  patient  under  this  program  is  not 
receiving  nearly  the  total  cost  of  his/her  hospitalization  nor  is  the  facility,  provid- 
ing services  to  this  patient,  able  to  achieve  actual  cost  for  providing  this  service. 

We  as  health  facilities  are  being  asked  to  improve  our  level  of  service  as  man- 
dated by  the  requirements  of  the  Medicare  Act  such  as  Utilization  Review,  etc., 
but  at  the  same  time  are  asked  to  accept  less  than  the  fair  share  of  cost  attributed 
to  the  program,  first  by  the  elimination  of  the  current  financing  mechanism  under 
Medicare  and  now  by  the  elimination  of  the  Nursing  Differential.  In  fact,  it  has 
been  our  experience  that  this  differential  should  be  expanded  to  cover  the  addi- 
tional costs  in  other  departments  than  just  nursing. 
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I  sincerely  hope  that  you,  as  Commissioner,  will  reconsider  your  intention  to 
discontinue  the  8H  percent  Nursing  Differential  under  Medicare.  Let's  have 
Medicare  pay  its  fair  share! 
Sincerely, 

Kenneth  W.  Aitchison, 

Administrator. 

Community  Memorial  Hospital, 

Lisbon,  N.  Dak.,  April  14,  1975. 

Commissioner, 

Social  Security  Administration,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Sir:  The  intention  of  HEW  to  discontinue  the  83^%  Nursing  Differential 
under  Medicare  will  be  some  blow  to  Hospitals  across  the  country. 

For  1974,  our  patient  days  totaled  5,759  of  which  3,136  (54.5%)  were  Medi- 
care. As  a  group,  the  Medicare  age  bracket  requires  considerably  more  Nursing 
Care  than  do  younger  persons.  They  need  help  getting  in  and  out  of  bed;  if  they 
must  remain  in  bed,  good  nursing  care  takes  even  more  time;  in  educating  those 
preparing  to  go  home,  the  material  must  usually  be  covered  3  times  before  there 
is  even  comprehension.  They  often  come  to  us  with  multiple  diagnoses  which 
require  varied  treatment  and  care.  As  a  former  Director  of  Nursing  Service,  I 
know  these  things  for  a  fact,  and  have  found  nothing  that  would  support  any 
other  view. 

For  1974,  our  Medicare  discounts  were  $33,397.96  (that's  7%  of  our  gross 
revenues).  This,  of  course,  must  be  picked  up  in  197o  by  increasing  rates.  Can 
you  see  what  the  loss  of  the  8^  %  Nursing  Differential  would  do  to  us? 

I  do  believe  Medicare  was  intended  to  pay  its  own  way  and  not  be  subsidized 
by  taxpayers  2  times — Through  taxes  plus  higher  individual  hospital  costs. 

This  particular  plan  of  HEW  doesn't  seem  the  way  to  improve  Health  Care  to 
those  over  65.  And  it  certainly  won't  do  much  for  holding  Health  Care  costs  down. 
Sincerely, 

Joan  Bachman,  Administrator. 

Saint  Alexius  Hospital, 
Bismarck,  N.  Dak.,  April  15,  1975. 

Commissioner, 

Social  Security  Administration, 

Department  of  Health,  Education,  and  Welfare, 

Washington,  D.C. 

Dear  Sir:  St.  Alexius  Hospital  is  in  receipt  of  the  notice  that  the  Department 
of  Health,  Education  and  Welfare  intends  to  discontinue  the  nursing  differential 
for  routine  inpatient  costs  under  the  Medicare  program. 

I  am  writing  in  opposition  to  this  decision  because  there  is  no  evidence  that 
the  Department  of  Health,  Education  and  Welfare  has  completed  any  new  studies 
to  document  its  thesis  that  patients  65  years  of  age  and  over  do  not  require  a 
greater  level  of  nursing  services  than  other  patients.  This  is  the  basis  for  the 
original  decision  and  one  with  which  we  involved  in  providing  care  are  all  too 
well  aware.  In  the  case  of  St.  Alexius  Hospital  and  based  on  our  patient  day 
volume  of  Medicare  beneficiaries,  this  will  amount  to  a  loss  of  approximately 
$20,000.00  over  the  ensuing  fiscal  year.  This  translates  into  an  additional  400 
per  patient  day  additional  cost  to  the  remaining  volur.ie  of  our  patients  who  are 
not  Medicare  beneficiaries.  It  is  our  understanding  that  Title  XVIII  requires 
that  the  Medicare  program  pay  for  its  full  costs  and  that  these  costs  are  not  to 
be  subsidized  by  other  users  of  our  hospital  services.  Nevertheless,  the  end  result 
of  this  decision  would  be  that  hospitals  in  general  a^d  St.  Alexius  Hospital  in 
particular,  have  no  other  recourse  but  to  recover  these  costs  from  non-Medicare 
beneficiaries.  The  justice  of  such  a  decision  would  have  to  be  called  into  question. 
The  impact  across  the  State  of  North  Dakota  will  certainly  be  much  greater.  For 
this  reason,  I  would  appreciate  anything  you  can  do  which  will  result  in  the 
reconsideration  of  this  decision. 
Sincerely, 

Sister  M.  Joanne,  O.S.B., 

President. 
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Bismarck  Hospital, 
Bismarck,  N.  Dak.,  April  11,  1975. 

Commissioner, 

Social  Security  Administration, 
Department  of  Health,  Education  and  Welfare, 
Washington,  D.C. 

Dear  Commissioner:  Comments  have  been  requested  regarding  the  termina- 
tion of  inpatient  routine  nursing  salary  cost  differential.  I  would  like  to  add  my 
comments  to  those  you  are  receiving. 

As  a  200  bed  hospital  in  North  Dakota,  I  am  not  in  agreement  with  this  pro- 
posed change.  I  feel  that  this  will  be  shifting  an  unfair  burden  on  the  other  patients 
using  our  facility.  In  reviewing  our  records,  the  number  of  Medicare  patients 
between  1969  and  to  date  have  remained  relatively  stable  and  do  not  show  as 
indicated.  In  the  comments  we  have  received  there  was  a  feeling  that  beneficiaries 
below  age  65  have  grown  in  significant  number;  this  has  not  been  indicated  in 
our  institution. 

Another  rationale  that  had  been  used  as  to  why  this  should  be  dropped  is  there 
has  been  a  marked  increase  in  the  number  of  special  care  beds.  This  could  well 
be.  However,  individual  patients  are  not  placed  in  the  ICU's  or  CCU's  unless 
there  is  medical  need  and  that  need  should  have  been  prevalent  in  1969  as  well 
as  it  is  today. 

The  studies  accomplished  in  1969,  when  this  benefit  was  instituted,  obviously 
had  indicated  a  need  at  that  time  for  such  recognition.  When  that  was  recognized, 
the  people  felt  strong  enough  to  add  that  to  our  Medicare  reimbursement  and 
one  of  the  rationale  used,  I'm  sure,  was  why  should  the  patients  who  are  not 
Medicare  patients,  other  third  party  payors  and  individual  payors,  carry  the 
added  expense  for  Medicare  patients. 

This  current  decision  seems  to  fly  in  the  face  of  the  original  study;  thus,  in 
effect,  increasing  the  cost  of  hospitalization  to  non- Medicare  patients.  Con- 
sequently, this  action  then  adds  additional  fuel  to  the  fire  that  hospital  costs 
are  continually  rising — when  in  actuality,  the  hospital  was  not  the  controlling 
factor  when  a  benefit  such  as  this  is  removed;  thus,  HEW  comes  out  a  hero  by 
reducing  their  expenses  the  individual  hospitals  scattered  throughout  the  U.S. 
come  out  the  heavy  with  no  defense  to  change  this  course. 

I  would  appreciate  your  reconsiderating  your  action  on  this  potential  termina- 
tion of  in-patient  routine  nursery  salary  cost  differential. 
Sincerely, 

James  P.  Swenson,  Administration. 

Griggs  County  Hospital  and  Nursing  Home, 

Cooperstown,  N.  Dak.,  April  15,  1975. 

QUENTIN  BURDICK, 

Russell  Senate  Office  Building, 
Washington,  D.C. 

Dear  Mr.  Burdick:  I  am  writing  in  reference  to  the  intention  of  HEW  to 
discontinue  the  8H  percent  Nursing  Differential  Under  Medicare. 

We  are  concerned  about  this  action  because  Medicare  beneficiaries  65  years  of 
age  and  over  require  and  receive  a  greater  degree  of  nursing  care  than  do  younger 
patients.  Most  of  their  needs  must  be  anticipated  and  they  must  be  very  closely 
supervised.  Many  times  2  or  3  nursing  personnel  are  required  to  ambulate  the 
senior  patient. 

HEW  estimates  to  save  $120  million  through  the  discontinuance  of  the  differen- 
tial. This  would  have  to  be  passed  on  to  the  non-Medicare  patient  to  be  recouped, 
who  are  already  burdened  heavily  with  medical  costs. 

Also,  Title  XVIII  requires  that  the  Medicare  program  pay  for  its  full  costs 
and  not  be  subsidized  by  other  users  of  hospital  services. 

There  also  is  no  evidence,  to  my  knowledge,  that  HEW  has  completed  any  new 
studies  to  document  its  thesis  that  patients  65  and  over  do  not  require  a  greater 
level  of  nursing  services  than  younger  patients. 
Sincerely, 

Gary  M.  Ryba,  Administrator. 


449 


Pembina  County  Memorial  Hospital, 

Cavalier,  N.  Dak.,  May  1,  1975. 

Re  8y2%  nursing  differential  under  medicare. 
Hon.  Quentin  Burdick, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Sir:  We  are  very  concerned  about  the  elimination  of  the  Nursing  Differ- 
ential under  Medicare.  Our  deductions  from  revenue  for  1974  from  our  Medicare 
billings  totaled  $66,617.  It  is  the  non-Medicare  patients  who  have  to  make  up  the 
additional  funds  necessary  to  keep  in  operation  and  prepare  for  future  care. 
Thirty-eight  percent  of  our  patients  are  Medicare  and  account  for  fifty-nine 
percent  of  our  patient  days. 

Older  patients  require  more  Nursing  Care  than  the  average  adult  patient  below 
65  years  of  age. 

Title  18  requires  the  Medicare  program  pay  its  full  costs  and  should  not  be 
subsidized  by  the  other  hospital  patients. 

How  can  we  keep  costs  down  when  we  are  constantly  struggling  to  get  equal 
reimbursement  from  all  our  patients?  We  urge  you  to  vote  against  the  elimination 
of  the  8%%  Nursing  Differential. 
Sincerely, 

Ruth  Hollis,  R.N.,  Administrator. 

Towner  County  Memorial  Hospital, 

Cando,  N.  Dak.,  April  29,  1975. 

Senator  Quentin  Burdick, 
Russell  Senate  Building, 
Washington,  D.C. 

Dear  Senator  Burdick:  We  are  concerned  about  the  action  of  the  Federal 
Register  which  gave  notice  that  H.E.W.  intends  to  discontinue  the  8H  percent 
Nursing  differential  under  Medicare. 

I  am  sure  you  will  agree  that  Medicare  beneficiaries  65  years  of  age  and  over 
require  and  receive  a  greater  degree  of  nursing  care  than  do  younger,  patients. 
For  this  reason  we  would  like  to  ask  you  to  assist  us  in  the  care  of  the  elderly. 
Title  XVIII  requires  that  the  Medicare  program  pay  for  its  full  costs  and  not  be 
subsidized  by  other  users  of  the  hospital  services. 

Thank  you  for  your  consideration  and  your  support  in  the  past. 
Sincerely  yours, 

Sister  M.  Arnoldine,  Administrator. 

Saint  Aloisius  Hospital, 
Harvey,  N.  Dak.,  April  24,  1975. 

Senator  Quentin  Burdick, 

U.S.  Senate,  Senate  Office  Building, 

Washington,  D.C. 

Dear  Senator  Burdick:  I  am  enclosing  a  copy  of  the  letter  to  the  Commis- 
sioner of  the  Department  of  Health  Education  and  Welfare  regarding  the  admin- 
istrative maneuverings  in  that  department  to  unfairly  limit  reimbursement  of 
hospitals  for  services  to  beneficiaries  of  the  health  care  program  for  the  aged.  I 
think  that  you  would  agree  that  when  congress  enacts  a  program  it  should  be 
fairly  administered  by  those  officials  who  are  charged  with  that  responsibility. 
I  further  believe  that  if  program  funds  are  inadequate  the  legislative  branch  of 
the  government  should  be  so  notified  so  that  proper  action  can  be  taken.  It  is 
my  feeling  as  an  administrator  of  a  health  care  institution  that  the  patients  that 
look  to  us  for  health  services  are  entitled  to  a  fair  and  equitable  treatment  when 
it  comes  to  paying  for  these  services. 

Inflation  and  cost  increases  are  of  concern  to  me  as  a  citizen  and  administrator 
of  a  health  care  institution.  It  is  however  beyond  my  control  as  an  individual  or 
administrator  to  limit  cost  increases  mandated  by  law,  nor  is  it  within  my  power 
to  control  cost  increases  which  come  about  due  to  the  various  international 
problems  that  have  arisen  during  the  past  two  years  regarding  energy  and  all 
the  other  price  increases  associated  with  that  crisis. 

I  apologize  for  the  length  of  the  letter  enclosed.  I  would  however  appreciate 
your  consideration  of  the  points  and  issues  raised  in  that  letter. 
Sincerely  yours, 

Leo  Geiger,  Administrator. 
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Saint  Aloisius  Hospital, 
Harvey,  N.  Dak.,  April  24,  1975. 
Re  Federal  health  insurance  for  the  aged  and  disabled,  termination  of  inpatient 
routine  nursing  salary  cost  differential,  Federal  Register  April  3,  1975,  page 
14934  Regulation  No.  5  (20  C.S.R.  part  405). 
Commissioner  of  Social  Security, 
Department  of  Health  Education  and  Welfare, 
Washington,  D.C. 

Dear  Sirs:  It  is  obvious  from  the  news  release  and  the  statements  published 
in  the  Federal  Register  that  you  are  ignorant  of  the  facts  concerning  the  fair 
reimbursement  of  providers  of  health  care  to  the  recipients  of  this  program.  The 
elimination  of  this  8.5%  differential  merely  compounds  a  serious  inequity  in  the 
reimbursement  to  providers  and  is  contrary  to  the  intent  of  Congress  when  they 
enacted  this  program. 

The  intent  of  Congress  when  they  enacted  public  law  18-97  was  obvious.  In  this 
law  in  section  1861,  paragraph  V,  entitled  "Reasonable  Costs"  this  paragraph 
charges  the  secretary  with  reimbursement  of  providers  on  a  reasonable  cost 
basis.  The  regulation  in  part  says,  and  I  quote — "Such  regulations  may  provide 
for  determination  of  the  costs  of  services  on  a  per  diem,  per  unit,  per  capita,  or 
other  basis,  may  provide  for  using  different  methods  in  different  circumstances, 
may  provide  for  the  use  of  estimates  of  costs  of  particular  items  of  services  and 
may  provide  for  the  use  of  charges  or  a  percentage  of  charges  when  this  method 
reasonably  reflects  costs.  Such  regulations  shall  (A)  take  into  account  methods  of 
determining  costs,  the  costs  with  respect  to  individuals  covered  by  the  insurance 
programs,  established  by  this  title  would  not  be  borne  by  individuals  not  so 
covered,  and  the  costs  with  respect  to  individuals  not  so  covered  will  not  be  borne 
by  such  insurance  programs,  and  (B)  provide  for  a  making  of  suitable  retroactive 
corrective  adjustments  where,  for  a  provider  of  services  for  any  fiscal  period,  the 
aggregate  reimbursement  produced  by  the  methods  of  determining  costs  proves  to 
be  inadequate  or  excessive." 

At  St.  Aloisius  Hospital  in  Harvey  I  will  give  you  the  figures  which  indicate 
that  Medicare  has  never  reimbursed  in  this  manner  and  in  fact  reimbursement  has 
deteriorated  over  the  years  to  something  bordering  on  the  ridiculous.  This  was 
accomplished  by  the  Department  of  Health  Education  and  Welfare  by  administra- 
tive rulings  particularly  the  changing  of  reporting  forms  which  tend  to  unfairly 
allocate  costs  to  the  private  patients,  to  the  benefit  of  the  Medicare  program. 

To  cite  what  occurred  in  St.  Aloisius  Hospital  since  the  inception  of  this  program 
I  will  give  you  costs  per  patient  day  for  the  years  in  question  and  costs  for  all 
Medicare  and  Non-Medicare  patients  per  patient  day. 


Medicare  Nonmedicare 
patients  patients 


Fiscal  year: 


1966  __  $26.87  $29.95 

1967  .          26.39  27.61 

1968        28.29  31.88 

1969    _   40.10  42.30 

1970     48.77  52.18 

1971        52.32  56.58 

1972     67.21  76.99 

1973   59.71  76.17 

1974     52.41  72.87 


These  are  cost  figures  taken  directly  from  the  Medicare  cost  statement.  Since 
St.  Aloysius  Hospital  is  a  non-profit  hospital,  all  money  required  to  operate  this 
facility  must  come  from  patients,  it  is  apparent  that  a  private  pay  patient  who  in 
fiscal  year  1974  paid  $20.40  more  per  patient  day  than  the  Medicare  patient  was 
discriminated  against.  It  is  obvious  that  that  portion  of  the  law  which  says  that 
cost  of  program  beneficiary  will  not  be  borne  by  private  pay  patients  is  not  being 
met.  It  is  further  obvious  that  the  Medicare  Cost  Formula  has  been  modified  by 
administrative  rulings  so  that  cost  reimbursement  for  Fiscal  year  1974  is  literally 
the  same  as  1970  and  1971.  This  is  unbelievable  when  you  look  at  the  inflation  in 
the  general  economy  during  this  period. 
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In  summary  it  is  obvious  that  reimbursement  to  health  care  providers  is  totally- 
inadequate  and  that  if  the  new  regulation  is  put  into  effect  it  would  compound 
this  problem.  It  is  further  obvious  that  through  a  series  of  administrative  maneu- 
vers the  Department  of  Health  Education  and  Welfare  has  circumvented  the 
intent  of  Congress  and  therefore  has  illegally  applied  these  reimbursement 
restraints  to  health  care  providers  and  in  so  doing  have  been  able  to  subject  the 
general  public  to  the  double  taxation  of  not  only  supporting  the  Medicare  program 
but  also  having  higher  costs  for  their  own  health  care  to  offset  the  inadequate 
reimbursement  of  that  program. 
Sincerely  yours, 

Leo  Geiger,  Administrator. 

Community  Hospital  in  Nelson  County, 

McVille,  N.  Dak.,  April  14,  1975. 

Senator  Quentin  Burdick, 

Russell  Senate  Office  Building,  Washington,  D.C. 

Dear  Senator  Burdick:  I  am  very  distraught  at  the  news  that  H.E.W.  intends 
to  discontinue  the  8%%  Nursing  Differential  under  Medicare.  I  believe  it  is  note- 
worthy when  H.E.W.  says  it  can  save  an  estimated  $120  million.  However,  it  is 
also  noteworthy  when  another  part  or  the  story  is  the  devastating  financial 
effect  this  would  have  on  particularly  those  institutions  under  50  beds — several 
hundred  hospitals  across  the  country.  They,  versus  larger  institutions,  have  a 
smaller  revenue  base  to  recoup  such  a  financial  set-back. 

I  am  opposed  to  the  discontinuance  of  the  8^%  Nursing  Differential. 
Sincerely, 

C.  Gary  Kopp,  Administrator. 

Stanley  Community  Hospital, 

Stanley,  N.  Dak.,  April  11,  1975. 

Commissioner, 

Social  Security  Administration,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Commissioner:  We  have  been  informed  that  HEW  intends  to  stop  pay- 
ing the  8%  percent  Inpatient  Routine  Nursing  Salary  Cost  Differential  under 
Medicare. 

As  the  Administrator  of  a  small,  rural  hospital,  I  am  opposed  to  any  action  of 
this  type. 

HEW  would  have  us  believe  that  discontinuance  of  the  differential  would  save 
millions  of  dollars.  It  may  save  HEW  some  money,  but  the  cost  would  then  have 
to  be  passed  on  by  the  hospital  to  the  non-Medicare  patient.  It  is  not  fair  to  expect 
non-Medicare  patients  to  pay  for  the  care  of  Medicare  patients  or  to  expect  the 
hospitals  to  absorb  this  extra  cost. 

Medicare  beneficiaries  require  and  receive  a  greater  degree  of  nursing  care  than 
do  other  patients.  The  Medicare  program  should  pay  for  full  costs  and  should  not 
expect  to  be  subsidized  by  charges  to  other  patients.  Payment  in  full  for  hospital 
care  should  be  expected  of  Medicare  patients,  just  as  it  is  expected  of  private  pay 
patients  or  patients  covered  by  any  type  of  health  insurance. 

Please  reconsider  the  proposed  amendments  to  the  regulations. 
Sincerely, 

Charles  Kramer, 

Administrator. 

Dakota  Hospital, 
Fargo,  N.  Dak.,  April  11,  1975. 

Hon.  Quentin  N.  Burdick, 
U.S.  Senate, 
Washington,  D.C. 

Dear  Senator  Burdick:  The  March  5,  Federal  Register  carried  a  most 
devasting  proposed  change  in  the  Medicare  reimbursement  formulae.  In  an 
attempt  to  show  unjustifiable  savings,  the  SSA  has  proposed  the  elimination  of 
the  8w%  Nursing  Differential.  Health  Education  &  Welfare  have  projected  a 
savings  of  $120  million.  In  order  to  accomplish  this,  our  hospitals  will  have  to 
reduce  the  available  care  to  Medicare  recipients  or  spread  the  cost  to  all  other 
patients.  Neither  alternative  is  acceptable. 
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Title  XVIII  requires  that  hospitals  be  reimbursed  for  their  full  costs.  Dakota 
Hospital  has  never,  at  any  time,  been  reimbursed  for  its  full  costs.  Medicare  has 
not  seen  fit  to  recognize  the  total  financial  needs  of  hospitals.  Hospitals  have 
proven  that  the  elderly  require  considerably  more  bedside  nursing  care  than  the 
younger  patient.  The  evidence  presented  in  the  Federal  Register,  in  no  way  dis- 
proves this  fact. 

I  do  not  consider  it  advisable  to  cut  the  level  of  health  care  to  the  elderly  in  an 
attempt  to  balance  the  budget,  nor  is  it  fair  to  ask  the  sick  and  injured  to  subsidize 
Medicare.  If  we  can  be  of  any  further  help  in  identifying  this  most  serious  problem, 
please  do  not  hesitate  to  call  on  us. 
Sincerely, 

D.  D.  Wightman,  Administrator. 

St.  Gerard's  Community  Hospital, 

Hankinson,  N.  Dak.,  April  11,  1975. 

Commissioner, 

Social  Security  Administration,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Commissioner:  I  strongly  urge  you  to  reconsider  your  action  in  removing . 
the  83^2%  Nursing  Differential  Under  Medicare. 

It  affects  this  hospital  quite  seriously  in  that  more  than  50%  of  our  patient  load 
is  Medicare  age  people.  And,  we  have  to  "staff"  more  because  of  the  additional 
care  and  attention  they  require.  There  are  so  many  things  that  an  85  year  old 
man  can't  do  for  himself  that  to  a  much  younger  person  would  be  quite  simple. 
Besides  that,  each  thing  a  nurse  does  for  that  patient  takes  much  more  time. 

It  is  difficult  to  understand  the  reasoning  of  your  Department  and- just  "what 
kind"  of  studies  you  have  carried  out  to  help  you  with  your  decisions. 

It  is  hoped  that  you  will  reconsider  this  decision. 

Thank  you. 
Sincerely, 

Gene  Hoefs, 
Assistant  Administrator. 

[The  following  letter  was  forwarded  by  Congressman  Thomas  N. 
Downing  of  Virginia:] 

Northampton-Accomack  Memorial  Hospital, 

Nassawadox,  Va.,  April  80,  1975. 

Commissioner  of  Social  Security, 
Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Commissioner:  We  are  writing  to  object  to  the  proposed  elimination 
in  the  Medicare  reimbursement  formula  of  the  83^%  nursing  salary  cost  differential. 
We  object  to  the  exclusion  of  this  cost  differential  for  the  following  reasons: 

(1)  We  will  be  forced  to  pass  this  cost  reduction  on  to  other  providers  which  we 
believe  to  be  directly  contrary  to  the  original  intent  of  the  Medicare  law,  which 
stated,  in  part,  that  Medicare  was  to  pay  the  appropriate  costs  applicable  to  the 
recipients  of  its  program,  and  was  not  to  pay  costs  for  other  patients. 

(2)  The  contention  that  additional  persons  are  now  being  covered  by  Medicare 
is  true;  however,  in  our  particular  case,  the  impact  of  people  who  are  covered  by 
Medicare  for  disability  purposes  is  virtually  nil. 

(3)  Based  on  1974  costs,  the  elimination  of  the  83^%  nursing  salary  cost  differ- 
ential will  mean  that  we  will  have  to  pass  on  to  other  providers  of  services  the 
sum  of  $19,562.00 

(4)  We  had  a  loss  during  the  Year  1974  of  the  portion  of  our  charges  not  covered 
by  the  Medicare  formula,  amounting  to  $199,462.61.  In  addition,  our  losses  to 
other  providers  of  care,  for  which  we  were  reimbursed  on  a  cost  formula  basis, 
including  the  aforementioned  Medicare  loss,  totalled  for  the  Year  1974,  an  aggre- 
gate of  $341,840.80,  or  over  $9.00  per  patient  day. 

It  is  inconceivable  to  us  that  the  Social  Security  Administration  and  the  Depart- 
ment of  Health,  Education  and  Welfare  can  expect  this  hospital  to  continue  to 
render  services  to  the  beneficiaries  of  the  Medicare  Program  at  such  staggering 
financial  losses. 

Very  truly  yours, 

R.  A.  Cramer,  Administrator. 
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[Mailgram] 

University  of  Oregon  Health  Sciences  Center, 

Portland,  Oreg.,  May  29,  1975. 

Hon.  Al  Ullman, 
Washington,  D.C. 

The  Social  Security  Administration  is  contemplating  the  elimination  of  an 
allowance  for  inpatient  nursing  salary  cost  differential  of  at  least  8  percent  as  a 
reimbursable  cost  of  inpatient  hospital  nursing  care.  In  recognition  of  the  above- 
average  cost  of  furnishing  care  to  aged  patients,  in  our  opinion  this  is  a  valid  cost 
and  should  not  be  eliminated.  For  the  University  of  Oregon  Hospitals  and  Clinics 
termination  of  this  differential  would  represent  the  loss  of  $35,000  a  year  in 
needed  service  for  these  patients.  We  urge  you  to  support  and  co-sponsor  Rep- 
resentative Mark  Hannaford's  H.R.  7000. 

Michael  D.  Baird,  M.D., 
Medical  Director  and  Administrator. 


Richfield,  Utah,  June  5,  1975. 
Re  elimination  of  8)^  percent  of  nursing  differential  cost,  section  223,  category  limitsl 
Hon.  Dan  Rostenkowski, 
Chairman,  Subcommittee  on  Health, 
House  Ways  and  Mean  Committee,  Washington,  D.C. 

Dear  Representative  Rostenkowski:  As  the  administrator  of  three  smal. 
rural  Utah  hospitals  I  am  shocked  at  the  attitude  expressed  by  the  Secretary  of 
Health,  Education  and  Welfare  in  interpreting  the  Congress's  intent  in  providing 
health  care  to  the  aged  through  the  Medicare  program.  His  actions  in  writing 
regulations  are  grossly  unfair  in  their  application  to  providers.  We  feel  this  neces- 
sitates intervention  by  elected  officials  such  as  your  committee  to  review  the  over- 
whelming disregard  the  Department  of  Health,  Education  and  Welfare  shows  for 
the  providers  of  health  care  in  this  country. 

In  establishing  specific  objections  to  the  specific  proposed  regulations,  I  would 
refer  simply  to  the  letter  you  received  from  the  Utah  State  Hospital  Association 
dated  June  3,  1975  which  very  adequately  describes  the  unjust  action  taken  by  the 
Secretary. 

Sincerely, 

Panguitch  Hospital. 
Sanpete  Valley  Hospital. 
Sevier  Valley  Hospital. 
Eugene  C.  Beck,  Administrator. 


Payson  Hospital, 
Pay  son,  Utah,  June  5,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Subcommittee  on  Health,  House  Ways  and  Means  Committee,  Wash- 
ington, D.C. 

Dear  Representative  Rostenkowski:  I  am  writing  to  you  at  this  time  to 
offer  some  comments  and  protests  which  you  possibly  could  submit  to  the  Sub- 
committee on  Health  for  the  Oversight  Hearings  being  held  on  June  12,  1975  on 
Medicare  Regulations. 

I  would  first  like  to  protest  the  removal  of  the  83^  %  nursing  differential  presently 
allowed  hospitals  in  the  care  of  medicare  patients.  As  you  recall  when  medicare 
was  initiated,  hospitals  were  allowed  a  2%  margin.  Since  that  time,  supposedly, 
we  are  given  reasonable  costs.  However,  when  you  consider  all  of  the  items  which 
medicare  will  not  pay  for  and  also  consider  the  fact  that  our  depreciation  on 
equipment  and  buildings  is  calculated  on  the  costs  with  no  consideration  given  for 
replacement,  I  think  we  all  agree  that  the  replacement  costs  have  risen  so  rapidly 
the  past  few  years  that  our  depreciation,  although  we  may  be  able  to  fund  it  and 
collect  the  interest,  will  not  begin  to  cover  the  replacement  costs  either  for  build- 
ing or  equipment.  Also,  I  have  yet  to  find  anyone  involved  in  hospital  or  nursing 
administration  who  does  not  agree  that  it  costs  more  to  care  for  patients  over  age 
65. 
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The  second  item  that  is  a  real  concern  for  our  hospital  are  the  regulations  creat- 
ing cost  categories  to  limit  reimbursement  of  routine  inpatient  costs  under  Section 
233  of  PL  92-603.  While  this  regulation  will  discriminate  against  most  of.  the  hos- 
pitals in  the  State  of  Utah  in  relation  to  the  hospitals  in  the  surrounding  states 
who  operate  under  similar  conditions,  it  especially  discriminates  against  the  hos- 
pitals in  Utah  County.  We  are  listed  under  category  V  being  a  hospital  of  89  beds 
and  given  limits  of  $62-$65  per  day  while  hospitals  in  our  neighboring  counties  to 
the  North,  Salt  Lake,  Davis  and  Weber,  are  allowed  $86  per  day.  Our  costs  are 
identical  to  their  having  to  meet  the  same  wage  scales  and  the  same  costs  for 
materials. 

I  understand  that  the  reason  for  us  being  placed  in  this  lower  category  is  be- 
cause of  the  lower  average  wage  in  Utah  County  and  this  wage  is  affected  tremen- 
dously by  the  fact  that  B  YU,  with  an  enrollment  of  25,000  students,  lies  within  our 
county.  AH  of  these  students  fall  into  the  lower  income  category.  We  all  recognize 
that  throughout  the  State  of  Utah  we  are  penalized  because  of  the  greater  per- 
centage of  large  families.  It  doesn't  take  a  mathematician  to  calculate  that  larger 
families  will  lower  the  per  capital  income  and  surely  this  isn't  just  reason  for  lower- 
ing our  reimbursement  rate. 

Our  hospital  is  an  89  bed  general  hospital  owned  by  Payson  City.  However,  we 
are  serving  an  area  five  times  as  large  as  the  population  included  in  Payson  City. 
Our  City  government  cannot  possibly  subsidize  the  operation  of  our  hospital,  nor 
do  I  feel  that  we  should  ask  other  patients  to  subsidize  the  cost  of  care  for  medicare 
patients.  I  sincerely  hope  that  your  committee  will  give  strong  consideration  to  all 
the  protests  that  have  been  offered  against  these  regulations. 
Sincerely, 

Harold  Harmer,  Administrator. 


New  York,  N.Y.,  June  5,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Health  Subcommittee,  House  Ways  and  Means  Committee, 
Washington,  D.C. 

Dear  Sir:  I  am  writing  you  in  relation  to  the  new  Bill  to  do  with  the  revision 
of  "Medicare  Routine  Cost  Ceiling". 

The  Hospital  for  Special  Surgery  is  a  200  bed  hospital  in  New  York  City  which 
has  been  in  existence  since  1864.  It  is  also  a  teaching  hospital  specializing  in 
complex  orthopaedic  and  rheumatoid  diseases.  It  is  affiliated  with  New  York 
Cornell  but  has  its  separate  identity  in  every  way. and  has  outstanding  educational 
and  research  facilities. 

The  Hospital  is  part  of  the  complex  comprising  New  York  Hospital,  Memorial 
Hospital  (for  cancer),  Payne  Whitney  (for  mental  diseases)  and  New  York  Eye 
and  Ear  for  its  specialty.  Therefore,  its  "routine  care"  must  be  intensive  and  its 
costs  higher  than  a  general  hospital  in  the  100-400  bed  Group.  For  example, 
19,000  Medicare  patient  days  at  the  Hospital  will  result  in  a  loss  of  $575,000  in 
1975  under  its  present  Classification. 

The  Hospital  for  Special  Surgery,  we  feel,  should  be  considered  in  a  Group 
more  nearly  comparable  in  nature  and  intensity  of  routine  services. 

The  Hospital  for  Special  Surgery,  as  you  may  know,  is  internationally  famous 
and  has  patients  that  come  to  it  from  all  over  the  world  as  well  as  from  American 
cities. 

In  these  days  of  struggle  and  competition  for  dollars  for  the  deficits  incurred 
by  rising  costs  Voluntary  Hospitals,  such  as  Special  Surgery,  need  Medicare's 
assistance  to  the  Hospital  as  well  as  to  the  patient  more  than  ever. 
Respectfully  yours, 

Eleanor  Langley  Pendleton 
Mrs.  E.  Langley  Pendleton, 
Member,  Board  of  Managers, 
The  Hospital  for  Special  Surgery. 


Statement  by  the  Hospital  Association  of  Pennsylvania,  James  R.  Neely, 

President 

Encompassing  the  problems  for  hospitals  in  the  implementation  of  the  regula- 
tions on;  1)  Utilization  Review,  2)  Termination  of  the  8H%  nursing  salary  differ- 
ential, 3)  Section  223  regulations  reducing  limits  on  hospital  routine  service  costs. 
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I.   UTILIZATION  REVIEW 

The  recent  ruling  by  Judge  Julius  Hoffman  to  issue  a  temporary  injunction 
against  the  Department  of  Health,  Education  and  Welfare  on  the  implementation 
of  the  utilization  review  regulations  under  Medicare/Medicaid  published  Novem- 
ber 29,  1974,  causes  considerable  confusion  on  how  we  should  comment  on  these 
regulations  as  proposed.  However,  in  the  event  this  ruling  is  reversed  at  a  later 
date  and  regulations  of  this  nature  are  to  be  implemented,  we  suggest  the  following 
revisions : 

1.  While  the  composition  of  the  Utilization  Review  Committee  requires  member- 
ship of  other  health  professionals  in  addition  to  physicians,  the  regulations  should 
more  clearly  state  that  the  ultimate  decisions  of  the  Committee  should  rest  with 
the  physician  component  and  be  based  only  on  their  vote. 

2.  Additional  guidance  is  needed  from  HEW  regarding  the  process  and  definitions 
to  be  used  in  development  of  admission  criteria.  Thus  far,  HEW  has  provided 
very  minimal  support  to  clarify  or  provide  specific  guidance  to  the  health  care 
industry  for  defining  the  meaning  of  the  norms,  standards  and  criteria  listed  in 
these  regulations.  W"e  have  also  found  that  the  use  of  the  fiftieth  percentile  of  the 
established  regional  norms  is  difficult  to  define  and  has  not  proved  to  be  very 
realistic.  It  is  particularly  important  to  recognize  in  the  regulations  that  norms 
will  vary  within  each  region  by  type  of  institution  and  services  rendered. 

3.  Selected  categories  of  patients,  such  as  maternity,  coronary  care  and  intensive 
care  admissions,  should  be  excluded  from  the  mandatory  24-hour  admission  review 
requirement.  This  is  time  consuming,  costly  and  unnecessary  because  the  need  for 
acute  care  for  these  patients  is  obvious. 

4.  Additional  clarification  is  needed  on  the  appellate  procedure  available  to  the 
physician,  the  hospital  and  the  patient.  The  regulations  as  presently  written 
suggest  a  certain  finality  within  a  48-hour  time  frame  from  point  of  admission. 

5.  The  requirement  for  physician  certification  and  recertification  on  the  12th 
and  18th  days  should  be  eliminated  completely  under  a  concurrent  review  system. 
Under  the  new  system,  all  patients  are  reviewed  at  the  time  of  admission  and 
continually  throughout  their  hospital  stay  and,  therefore,  no  specific  regulations 
are  necessary  regarding  a  mandated  review  on  an  established  time  schedule. 

tt.    COMMENTS    REGARDING    UTILIZATION    REVIEW    REGULATIONS    PERTAINING  TO 
SKILLED  NURSING  FACILITIES 

1.  Pg.  41605  of  the  Federal  Register  cites  Section  1903(g)(1)(c)  of  the  Social 
Security  Act.  This  section  of  the  law  states  in  part,  .  .  who  are  not  themselves 
directly  responsible  for  the  care  of  the  patient  or  financially  interested  in  any 
such  institution  or,  except  in  the  case  of  hospitals,  employed  by  the  institution; 
.  .  Page  41607,  §  405.1137(b)  (3)  of  the  regulations  states  in  part  ".  .  .  who 
is  employed  by  or  who  is  financially  interested  in  any  skilled  nursing  facility  .  .  ." 
HAP  legal  counsel  states  that  the  regulations  are  going  far  beyond  the  law  by 
stating  any  SNF.  A  specific  example  of  what  this  will  do  to  an  existing  functioning 
utilization  review  program;  two  large  county  facilities  (235  beds  and  176  beds), 
36  miles  apart  had  difficulty  in  finding  physicians  who  were  not  involved  in  the 
care  of  the  patient  to  perform  the  U.R.  function.  They  resolved  this  by  having 
the  employed  Medical  Director  of  one  facility  serve  on  the  U.R.  Committee  for 
the  other  facility.  The  regulations  as  written  would  appear  to  prohibit  this. 

2.  What  is  the  interpretation  of  the  word,  "staff"  (committee)  in  §  405.1137 
(b)(1)?  Does  it  mean  "staff"  of  the  facility,  which  ordinarily  refers  to  salaried 
personnel,  or  does  it  mean  "staff"  as  used  in  the  term,  "medical  staff",  which 
ordinarily  refers  to  those  physicians  who  are  authorized  by  the  governing  body 
to  treat  patients  in  the  facility  but  who  are  not  employed  by  the  facility?  If  the 
meaning  is  the  former,  how  could  there  be  a  "staff  committee"  when  another  part 
of  the  regulations  prohibits  using  employees? 

3.  What  is  the  interpretation  of  the  word,  "employed"  in  §  405.1137(b) (3)? 

III.  TERMINATION  OF  THE  8K  NURSING  SALARY  DIFFERENTIAL 

When  Congress  established  the  Medicare  program  they  specifically  mandated 
that  costs  of  the  program  should  be  paid  by  the  program  and  not  be  subsidized 
by  other  programs.  Since  that  time  a  systematic  series  of  events  has  subverted 
the  intent  of  Congress  by  arbitrarily  restricting  payments  for  services  rendered 
Medicare  beneficiaries,  and  causing  these  costs  to  be  assumed  by  other  patients 
or  third  party  payors. 
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The  proposed  elimination  of  the  routine  nursing  salary  cost  differential  is  a 
case  in  point.  A  thorough  study  was  undertaken  in  hospitals  nationwide  to  deter- 
mine the  nature  of  care  required  by  Medicare  patients.  The  results  demonstrated 
that  additional  nursing  costs  and  service  were  required  for  Medicare  patients, 
and  the  8}£%  routine  nursing  salary  cost  differential  was  implemented.  Now, 
without  any  rationale  or  supporting  data,  this  cost  is  no  longer  recognized  as 
appropriate  by  the  Department  of  Health,  Education  and  Welfare.  Refusing  to 
recognize  the  cost,  however,  does  not  make  it  disappear.  If  the  Medicare  program 
does  not  pay  for  services  rendered  to  its  beneficiaries,  payment  must  come  from 
non-Medicare  patients.  We  find  this  to  be  inequitable  and  unjust  both  to  patients 
who  must  absorb  these  costs  and  to  the  hospitals  who  will  be  criticized  for  in- 
creasing the  costs  of  health  care. 

The  explanation  given  for  elimination  of  the  routine  nursing  salary  cost  differ- 
ential appears  to  be  based  on  HEW's  assumption  that  the  Medicare  program  is 
too  expensive,  therefore  arbitrary  reductions  must  be  made.  Again,  we  emphasize 
that  the  original  8^%  agreement  was  reached  after  extensive  studies  conducted 
in  hospitals  throughout  the  United  States  with  support  data  which  clearly  indi- 
cated that  Medicare  patients  required  this  additional  level  of  care.  By  initiating 
this  action,  the  Department  of  Health,  Education  and  Welfare  is  demonstrating 
that  it  can  take  unilateral  action  to  prohibit  payment  for  whatever  justification 
it  chooses  to  use,  regardless  of  fact. 

Since  the  additional  costs  were  proved  to  exist,  demonstrated  as  necessary  in 
the  proper  delivery  of  care  to  Medicare  patients,  and  accepted  by  HEW  and 
paid  from  the  inception  of  the  program,  we  urge  that  the  intent  of  Congress  be 
implemented  through  withdrawal  of  the  regulations  eliminating  the  routine  nursing 
salary  cost  differential. 

IV.  SECTION  223  OF  P.L.  92-603 

The  Schedule  of  Limits  establishing  a  ceiling  for  Medicare  reimbursement 
of  routine  costs  at  the  80th  percentile  plus  10%  of  the  median  of  like  hospitals 
will  adversely  affect  15  Pennsylvania  hospitals  according  to  the  government's 
projection.  Our  projections  indicate  that  approximately  25  Pennsylvania  hospitals 
will  be  adversely  affected  under  the  new  Schedule.  This  is  another  example  of 
HEW  taking  unilateral  action  designed  to  reduce  the  total  cost  of  the  Medicare 
program  without  any  supporting  data.  Using  a  formula  which  is  designed  to 
penalize  the  high-cost  hospital  is  a  simplistic  approach  to  a  very  complex  subject. 
Hospital  costs  are  the  result  of  services  rendered  to  patients.  The  fact  that  a  given 
hospital  has  a  high  cost  does  not  in  itself  mean  that  this  institution  is  inefficient. 
This  matter  has  been  studied  extensively,  and  the  primary  conclusion  has  been  that 
the  high  cost  hospital  is  typically  the  one  providing  major  referral  services  of  a 
highly  specialized  nature  designed  to  serve  a  broad  region,  and  that  since  these 
services  are  provided,  other  hospitals  do  not  have  to  duplicate  them.  By  estab- 
lishing arbitrary  limits  in  this  manner,  many  of  the  major  referral  hospitals,  par- 
ticularly the  major  teaching  institutions  in  this  country,  will  be  forced  to  re- 
evaluated— and  probably  drop — some  of  these  referral  service  centers  in  order 
to  bring  their  costs  in  line  with  these  newly  established  formulas. 

Our  nation  is  now  in  the  process  of  implementing  Public  Law  93-641,  The 
National  Health  Planning  Resources  and  Development  Act.  This  Act  is  designed 
to  implement  effective,  comprehensive  health  planning  in  this  country.  It  is 
extremely  important  that  financial  formulas  not  be  the  primary  motive  for 
beginning  or  terminating  health  services. 

The  regulations  as  written  make  it  extremely  difficult  to  judge  the  fairness  of 
the  schedules  proposed  because  no  rationale  for  changing  the  groupings  or  the 
ceiling  was  given.  In  addition,  we  have  no  knowledge  of  the  effect  on  reimburse- 
ment the  current  ceiling  has  had.  We  also  anticipate  another  negative  effect  of 
the  new  schedule.  Borrowing  will  become  more  difficult  because  of  the  uncertainty 
in  the  financial  community  over  whether  hospitals  will  be  able  to  generate  the 
funds  to  repay  the  loans.  This  uncertainty  will  result  in  a  drop  in  loans  given  to 
hospitals,  and  the  loans  that  are  provided  will  carry  higher  interest  charges.  This 
will  simply  increase  the  cost  to  be  borne  by  all  patients. 

The  schedule  appears  to  have  a  particularly  adverse  affect  on  teaching  hospitals, 
which  tend  to  be  the  high-cost  institutions  in  our  country.  Again  we  emphasize 
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that  the  nature  of  teaching  hospital  operation  must  be  clearly  understood  in  order 
to  determine  the  appropriateness  of  the  hospital's  cost.  Teaching  hospitals 
typically  serve  a  broad  regional  area  on  a  referral  basis  offering  a  wide  range  of 
specialized  services  that  are  typically  not  available  in  many  community  hospitals. 
This  results  in  a  higher-cost  institution.  Studies,  however,  have  proved  that  teach- 
ing hospitals  are  the  appropriate  setting  to  provide  many  of  the  referral  services 
because  of  the  resources  typically  found  in  a  University  setting.  In  addition,  the 
teaching  hospital  is  the  primary  center  for  producing  most  of  the  health  care 
personnel,  particularly  physicians,  that  are  needed  in  the  development  of  an  effec- 
tive health  care  system  for  this  country.  Severe  financial  restrictions  on  teaching 
hospitals  will  require  them  to  reduce  their  commitment  to  training  at  a  time  when 
most  studies  indicate  these  efforts  need  to  be  accelerated. 

To  summarize,  the  25  hospitals  in  Pennsylvania  that  will  be  adversly  affected 
by  these  regulations  are  simply  being  told  that  their  costs  are  above  the  stated 
average  and  therefore  not  eligible  for  reimbursement.  The  only  reason  given  is 
that  they  fall  outside  the  formula  that  is  being  applied  nationally,  and  we  think 
this  is  inexcusable.  We,  therefore,  urge  the  withdrawal  of  the  new  schedule  of 
limits  until  a  better  system  of  evaluating  efficiency  is  developed. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C,  June  10,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Subcommittee  on  Health, 

House  Ways  and  Means  Committee,  Washington,  D.C. 

Dear  Mr.  Chairman:  I  am  in  receipt  of  the  enclosed  correspondence  from  my 
constitutents  expressing  their  strong  support  for  H.R.  7000. 

It  is  my  understanding  that  your  Subcommittee  will  be  holding  hearings  on 
proposed  and  final  regulations  pertaining  to  Medicare  including  the  one  relating 
to  H.R.  7000.  I  am  hopeful  you  will  consider  the  comments  contained  in  the  en- 
closed correspondence  during  these  deliberations. 

With  best  wishes, 
Sincerely, 

William  S.  Moorhead. 

Enclosure. 

Children's  Hospital  of  Pittsburgh, 

Pittsburgh,  Pa.,  June  6,  1975. 

Hon.  William  S.  Moorhead, 
House  Office  Building, 
Washington,  D.C. 

Dear  Congressman  Moorhead:  Representative  Mark  W.  Hannaford  has 
introduced  in  the  House  of  Representatives  Bill  7000  which  would  require  that 
the  Social  Security  Administration  continue  to  provide  for  the  allowance  for  an 
inpatient  routine  nursing  salary  cost  differential  of  at  least  8H%  as  reasonable 
reimbursable  cost  of  inpatient  nursing  care. 

Children's  Hospital  of  Pittsburgh  would  not  gain  anything  by  this  feature 
currently  in  the  rules  and  regulations,  but  nonetheless  recognizes  the  fairness  of 
it.  A  fairly  extensive  study  was  done  a  number  of  years  ago  to  show  that  the 
elderly  receive  nursing  care  in  excess  of  the  average  patient,  and  a  figure  of  8^  % 
was  at  that  time  established  as  a  fair  recognition  of  this  difference.  Since  the 
Medicare  law  calls  for  full  reasonable  reimbursable  costs,  the  recognition 
of  nursing  salary  differential  is  legal.  It  may  be  contrary  to  the  law  itself  to  remove 
this  differential. 

I  therefore  urge  that  you  support  HR-7000. 
Very  truly  yours, 

Harold  W.  Luebs,  Administrator. 
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[Mailgram] 

Montefiore  Hospital  Association  of  Western  Pennsylvania, 

Pittsburgh,  Pa.,  May  23,  1975. 
Representatives  William  S.  Moorhead  and  H.  John  Heinz, 
House  Office  Building, 
Washington,  D.C. 

As  a  follow  up  to  recent  correspondence  with  your  office  concerning  the  pro- 
posed elimination  by  the  Social  Security  Administration  of  the  Sl2  percent  nursing 
cost  differential  provided  to  hospitals  under  the  Medicare  Program,  we  would 
urge  your  support  of  H.R.  7000,  introduced  by  Representative  Mark  W.  Hanna- 
ford,  which  would  require  the  Social  Security  Administration  to  continue  to 
provide  for  the  percent  nursing  cost  differential  in  recognition  of  the  above 
average  cost  of  furnishing  care  to  aged  patients. 

Milton  Porter, 

President. 
Irwin  Goldberg, 

Executive  Director. 

Magee-Womens  Hospital, 
Pittsburgh,  Pa.,  May  27,  1975. 

Hon.  William  S.  Moorhead,  M.C., 
Federal  Building, 
Pittsburgh.  Pa. 

Dear  Congressman:  I  urge  your  support  and  co-sponsorship  of  H.R.  7000. 
This  bill  requires  the  social  security  administration  to  continue  to  pay  the 
inpatient  routine  nursing  salary  cost  differential  of  at  least  8l2cc  a$  a  reimbursable 
cost  to  hospitals  who  provide  an  above  average  amount  of  nursing  service  to 
Medicare  patients. 

SSA  has  arbitrarily  decided  to  eliminate  this  cost  which  is  clearly  a  Medicare 
cost.  The  original  study  which  determined  this  differential  is  still  valid.  The 
original  intent  of  Congress  was  that  all  costs  applicable  to  Medicare  patients 
should  be  paid  by  the  Medicare  program.  If  this  cost  is  not  reimbursed  to  hos- 
pitals, then  patients  other  than  Medicare  patients  will  have  to  pay  this  cost. 
Sincerely. 

Henry  J.  Smith, 
Director  of  Fiscal  Services. 

[Mailgram] 

Mercy  Hospital  of  Pittsburgh, 

Pittsburgh,  Pa.,  May  22,  1975. 

Hon.  William  S.  Moorhead, 
House  Office  Building, 
Washington,  D.C. 

We  urgently  count  on  your  support  of  H.R.  7000  introduced  by  Congressman 
Mark  Hannaford  on  May  14  to  require  the  Social  Security  Administration  to 
continue  to  provide  for  inpatient  routine  nursing  salary  cost  differential  of  at 
least  8X2  percent  for  services  to  aging  patients.  We  count  on  your  support  just  as 
surely  as  the  patient  in  a  critical  care  bed  in  a  full  service  hospital  can  count  on  a 
nurse  when  he  rings  for  her  service  gratefully. 

Sister  M.  Ferdinand  Clark, 

Executive  Director. 

[Mailgram] 

Presbyterian  University  Hospital, 

Pittsburgh,  Pa.,  May  22,  1975. 

Congressman  William  S.  Moorhead, 
Rayburn  House  Office  Building, 
Washington,  D.  C. 

As  I  am  sure  you  are  aware  on  May  14,  Representative  Mark  Hannaford 
introduced  H.R.  7000,  a  bill  which  will  require  the  Social  Security  Administration 
to  continue  to  provide  for  the  allowance  for  inpatients  routine  nursing  salary  cost 
differential  of  at  least  S1?  percent,  as  the  reimbursable  cost  of  inpatient  nursing 
care,  in  recognition  of  the  above  average  cost  of  furnishing  such  care  to  aged 
patients,  I  am  urgenly  requesting  your  support  and  cosponsorhip  of  this  bill. 

Edward  H.  Xoroian, 

President. 
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[Mailgram] 

Pittsburgh  Eye  and  Ear  Hospital, 

Pittsburgh,  Pa.,  May  28,  1975. 

William  S.  Moorhead, 
Rayburn  House  Office  Building, 
Washington,  D.C. 

Urge  support  and  co-sponsorship  of  H.R.  7000  requiring  Social  Security  Ad- 
ministration to  continue  providing  the  allowance  for  an  inpatient  routine  nursing 
salary  costs  differential  of  8H  percent,  as  reimbursable  costs  of  inpatient  nursing 
care,  elimination  of  allowance  would  not  reduce  hospital  costs  but  would  result  in 
transfer  of  costs  to  other  patients,  as  previously  demonstrated.  Differential 
necessary  to  reimburse  hospitals  for  higher  than  average  routine  service  costs 
incurred  in  caring  for  aged  patients. 

Lyle  W.  Byers, 
Executive  Director. 


Redlands  Community  Hospital, 

Redlands,  Calif.,  June  9,  1975. 

Hon.  John  M.  Martin,  Jr., 

Chief  Counsel,  Committee  on  Ways  and  Means, 

Washington,  D.C. 

Dear  Mr.  Martin:  I  am  writing  this  with  a  deep  concern  over  the  impending 
serious  economic  consequences  that  would  result  from  the  elimination  of  the 
8H%  nursing  salary  cost  differential.  It  has  been  recognized  by  legitimate  studies 
conducted  by  the  Social  Security  Administration  that  aged  Medicare  patients 
require  a  greater-than-average  amount  of  routine  nursing  care.  Since  this  was 
recognized  in  1971  by  the  SSA,  the  situation  has  not  lessened,  but  has,  in  fact, 
magnified  due  to  the  advances  that  have  been  made  in  the  last  four  years  in  the 
care  of  the  elderly. 

At  Redlands  Community  Hospital,  a  195-bed  community  hospital,  we  found 
that  today  we  have  a  census  of  114  patients  and  the  age  distribution  is  as  follows 
(this  random  tally  is  typical  of  our  usual  age  distribution) : 

Number 

Age  of  patients 

1  to  64   55 

65  to  69   12 

70  to  79   22 

80  to  89   19 

90  and  over   6 

Total   114 

It  is  apparent  from  a  "typical"  day  at  Redlands  Community  Hospital,  that 
over  50%  of  our  patients  are  65  years  of  age  and  over.  It  is  further  observed 
that  41%  of  our  patients  were  70  years  and  over.  From  staffing  patterns  within 
our  hospital,  the  record  indicates  that  these  patients  do  require  more  than  the 
average  number  of  nursing  hours  as  prescribed  by  the  Commission  for  Adminis- 
trative Services  in  Hospitals  (CASH),  for  our  area.  Further,  in  analyzing  our 
records,  we  have  had  a  negligible  number  of  patients  who  qualified  for  Medicare 
that  were  less  than  65  years  of  age. 

It  is  quite  apparent  to  us  at  Redlands  Community  Hospital  that  a  shifting 
of  the  responsibility  of  payment  for  hospital  care  in  our  community  is  carefully 
being  accomplished  by  the  federal  government  if  this  differential  were  to  be 
eliminated. 

I  would  like  to  further  register  a  protest  to  changing  the  rules  amid  stream 
without  abiding  by  the  1971  regulations  that  originally  authorized  the  nursing 
care  differential.  At  that  time,  it  was  provided  that  the  SSA  would  conduct 
further  studies  with  respect  to  nursing  care  prior  to  any  revision  of  this  8^% 
formula.  I  am  not  aware  of  any  studies  that  have  been  conducted  by  SSA  that 
document  legitimatizing  a  reduction  of  this  cost  reimbursement. 

I  am  certain  it  is  no  news  to  you  that  there  are  many  community  hospitals  in 
our  nation  that  are  endeavoring  to  serve  their  communities,  which  are  going  to 
be  unduly  restricted  and  come  to  a  point  of  financial  insolvency  if  this  and  other 
unrealistic  controls  are  placed  upon  us.  Therefore,  I  would  appreciate  your 
consideration  of  the  needs  of  our  nation's  hospitals  by  your  action  to  maintain 
the  nursing  salary  cost  differential,  at  least  at  the  level  it  now  exists. 
Sincerely, 

George  A.  DeLange,  Administrator. 
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Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  June  13,  1975. 

Hon.  Al  Ullman, 

Chairman,  House  Ways  and  Means  Committee, 
Washington,  D.C. 

Dear  Mr.  Chairman:  I  have  just  received  the  enclosed  correspondence  con- 
cerning the  Social  Security  Administration's  proposal  to  terminate  the  8l/2% 
inpatient  routine  nursing  salary  cost  differential. 

It  is  my  understanding  that  H.R.  7000  will  help  to  discourage,  the  Social  Security 
Administration  from  removing  this  cost  differential.  It  is  my  sincere  wish  that 
Sister  Mary  Brooks'  views  be  given  every  consideration  when  the  Ways  and 
Means  Committee  acts  upon  this  legislation. 

With  warm  regards,  I  remain 
Sincerely, 

Elwood  H.  Hillis, 

Member  of  Congress. 

Enclosure. 

Saint  John's  Memorial  Hosptial, 

Anderson,  Ind.,  June  3,  1975. 

Representative  Elwood  H.  Hillis, 
Longworth  Office  Building, 
Washington,  D.C. 

Dear  Representative  Hillis:  The  recent  proposal  by  the  Social  Security 
Administration  to  terminate  the  S}4%  inpatient  routine  nursing  salary  cost 
differential  is  of  great  concern  to  the  hospital  staff  as  well  as  to  the  hospital  Board 
of  Trustees.  The  proposed  changes  are  the  result  of  misinformation  and  apparent 
arbitrary  action  on  the  part  of  the  Social  Security  Administration. 

The  transfer  of  costs  generated  by  patients  served  by  the  Medicare  program 
should  not  be  the  responsibility  of  the  non-Medicare  patients.  This  very  principle 
is  in  violation  of  the  intent  of  Public  Law  89-97  and  its  subsequent  regulations. 
We  have  recognized,  as  has  the  Social  Security  Administration,  that  the  over  age 
65  Medicare  patients  do  require  greater-than-average  amounts  of  routine  nursing 
care.  This  care  is  not  necessarily  in  the  form  of  intensified  nursing  care  but  more 
in  the  areas  of  general  medicine  and  surgery.  The  response  to  medical  care  of  the 
elderly  patients  is  not  as  rapid  as  the  non-Medicare  patients;  therefore  requires 
more  extensive  attention  but  the  nursing  personnel  and  the  other  para-medical 
personnel  who  are  available  to  serve  the  patients. 

The  justification  for  terminating  the  differential  because  of  extending  Medicare 
coverage  to  persons  under  age  65  is  not  a  significant  factor  at  our  hospital.  The 
staff  at  Saint  John's  Hospital  has  provided  care  to  120  patients  who  were  con- 
sidered having  insurance  under  the  Medicare  program  and  under  the  age  of  65 
during  a  period  from  June  1974  to  April  1,  1975.  These  patients  constitute  1% 
of  our  total  patients  and  5%  of  our  total  Medicare  patient  complement.  As  you 
can  see,  this  is  not  a  significant  number  of  patients  at  our  particular  hospital  and 
therefore  the  justification  submitted  by  the  Social  Security  Administration  is 
not  valid  as  applied  to  Saint  John's  Hospital. 

The  second  justification  submitted  by  SSA  to  support  termination  of  this 
program  because  of  the  high  utilization  of  intensive  care  nursing  service  is  not 
supported  by  our  hospital  statistics.  The  Medicare  beneficiaries  constitute  ap- 
proximately 18%  of  the  admissions  to  our  intensive  care  nursing  units;  however, 
the  same  patients  represent  only  10%  of  the  total  Medicare  patients  treated  in 
the  hospital.  The  average  cost  per  hospitalization  for  Medicare  patients  is  $1,106 
as  compared  to  the  average  cost  per  hospitalization  of  all  patients  being  $890. 
These  figures  reflect  a  longer  length  of  stay  but,  more  significantly,  the  increased 
costs  reflect  concentrated  nursing  care  on  the  routine  medical-surgical  units. 

The  other  primary  concern  expressed  by  our  staff  is  that  there  have  been  no 
definitive  studies  conducted  by  the  Social  Security  Administration  verifying  any 
of  the  facts  which  have  been  stated  in  their  comments  submitted  in  the  April  3, 
1975  Federal  Register.  The  Social  Security  Administration  has  indicated  in  the 
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past  that  they  would  support  any  change  in  this  specific  regulation  through 
extensive  study  and  appropriate  consultation  with  those  who  are  managing  the 
nation's  hospitals. 

We  share  our  concerns  with  you,  not  in  a  defensive  manner,  but  as  a  result 
of  a  sincere  concern  that  regulations  which  dramatically  affect  the  operations  of 
the  hospitals  should  certainly  be  properly  supported  by  studies  and  consultations 
with  those  who  are  providing  the  health  services.  This  consideration  of  the  hos- 
pitals is  certainly  fair  and  would  display  a  sincere  attempt  by  the  Social  Security 
Administration  to  work  effectively  with  the  nation's  hospitals. 

We  hope  that  your  office  will  be  in  a  position  to  co-sponsor  HR  7000.  This  bill 
would  provide  "for  the  allowance  of  an  inpatient  routine  nursing  salary  cost 
differential  of  at  least  8.5  per  cent,  as  a  reimbursable  cost  of  inpatient  nursing 
care,  in  recognition  of  the  above  average  cost  of  furnishing  such  care  to  aged 
patients". 

It  is  hoped  that  a  large  number  of  Congressional  co-sponsors  on  this  legislation 
would  discourage  HEW  from  removing  the  8.5  percent  cost  differential. 

We  look  for  your  support  with  this  regulation  and  other  anticipated  arbitrary 
decisions  by  the  Social  Security  Administration  and  the  Department  of  Health, 
Education  and  Welfare.  The  decisions  made  by  these  government  agencies  do 
have  a  dramatic  impact  on  the  hospitals  and  certainly  are  cause  for  alarm  by  those 
of  us  who  are  managing  the  hospitals  as  well  as  the  people  whom  we  serve. 
Sincerely, 

Sister  Mary  Brooks,  C.S.C., 

Administrator. 


St.  Joseph's  Hospital  Inc., 
Lewiston,  Idaho,  June  9,  1975. 

John  M.  Martin,  Jr., 
Chief  Counsel, 

Committee  on  Ways  and  Means, 
Washington,  D.C. 

Dear  Mr.  Martin:  I  vigorously  protest  the  termination  of  the  inpatient 
routine  nursing  salary  cost  differential  as  a  reimbursable  cost  of  a  provider. 

Analysis  by  age  group  revealed  that  care  received  by  patients  of  older  age 
groups  exceeded  that  by  patients  under  65  by  21-31  minutes  per  shift  for  the  age 
group  65-74,  and  55  to  79  minutes  per  shift  for  the  age  75  and  over  group. 

I  strongly  object  to  the  limits  of  reduction  from  the  90th  to  80th  percentile  on 
inpatient  routine  service  costs. 

It  is  discriminatory.  Third  party  payors  (private  insurance)  and  self-pay 
patients  will  have  to  pick  up  the  differential. 

Operational  costs  keep  rising.  There  is  no  rescission  apparent.  Too  long  have 
hospitals  had  to  bear  criticism  for  increases  when  other  agencies  impose  this. 
Cutbacks  in  these — Medicare  and  Medicaid — programs,  coupled  with  reimburse- 
ment problems  in  various  sectors  of  the  country,  may  have  a  tendency  to  increase 
bad  debts  in  many  hospitals.  The  hospital  is  forced  to  go  to  the  same  marketplace 
as  anyone  else.  We  are  paying  more  for  equipment,  social  security,  utilities,  sup- 
plies and  salaries.  No  relief  for  the  patient  paying  the  increased  costs  appear  to 
be  in  sight. 

Furthermore,  the  State  of  Idaho  is  placed  in  the  $80.00  not  to  exceed  routine 
daily  care.  Why  should  small  hospitals  or  those  of  intermediate  size  be  equated 
with  larger  hospitals  of  400  beds? 

What  is  becoming  glaringly  evident  is  the  proliferation  of  controls  and  safe- 
guards in  the  hospital  area  that  threatens  the  very  possibility  of  even  conducting 
hospital  care  as  we  have  known  it.  Quality  care  that  the  human  dignity  of  man 
is  entitled  to  is  becoming  strangled. 

Lastly,  another  increased  problem  is  the  boosting  of  taxes  on  fuel  for  private 
institutions.  This  could  have  a  severe  impact  on  costs.  Recession  for  hospitals 
will  depend  on  how  well  hospitals,  especially  in  Idaho,  are  able  to  cope  with  the 
multitude  of  problems  we  now  face. 
Sincerely, 

Sister  Helen  Frances, 

Administrator. 
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St.  Joseph's  Hospital  Inc., 
Lewiston,  Idaho,  June  12,  1975. 
Re  Written  testimony  public  witnesses  subcommittee  on  health,  Committee  On 

Ways  And  Means  involving  compliance  with  medicare  regulations. 
Mr.  John  M.  Martin,  Jr. 
Chief  Council,  Committee  On  Ways  and  Means, 
Washington,  D.C. 

Dear  Mr.  Martin:  By  this  written  testimony  I  wish  to  be  recorded  as  opposing 
and  protesting  implementation  or  compliance  with  Medicare  regulations  in  the 
following  four  specified  areas: 

L  For  the  following  reasons  it  is  totally  unrealistic  and  economically  unsound 
for  either  government  reimbursement  programs  or  for  hospitals  within  wide 
ranges  of  geographic  regions  to  have  a  reduction  in  payments  for  hospital  in- 
patient general  routine  service  costs  for  the  90th  to  the  80th  percentile. 

I  strongly  object  to  this  reduction  for  not  only  unsound  economic  reasons  and 
improper  financial  responsibilities  of  private  and/or  other  third  party  payors  to 
pick  up  the  financial  difference  required  of  hospitals  if  government  reimbursement 
programs  are  reduced. 

I  object  further  on  the  grounds  that  this  hospital  is  being  compared  with  other 
hospitals  in  wide  geographic  ranges  throughout  the  United  States,  and  also  com- 
pared to  hospitals  ranging  in  intermediate  sizes  to  hospitals  up  to  and  including 
400  beds  or  more. 

I  see  no  logical  justification  based  on  financial  responsibility  for  this  reduction 
to  occur.  I  believe  that  the  reduction  would  result  in,  as  noted  above,  increased 
costs  to  the  private  payors  and  would  tend  to  reduce  "quality  standards  of  care" 
that  are  now  so  relevant  to  the  consumers  of  hospital  services. 

2.  I  also  object  to  and  protest  the  termination  of  the  inpatient  routine  nursing 
salary  cost  differential  of  8H%  as  a  reimbursable  cost  for  Medicare  patients. 

An  analysis,  both  financial  as  well  as  nursing  time  studies,  has  been  prepared 
in  our  institution  as  well  as  many  others,  both  individually  and  groups  throughout 
the  nation,  which  significantly  and  logically  concludes  that  care  received  by 
patients  of  older  age  groups  are  in  fact  in  excess  of  S1^.0^  differential  particularly 
applied  to  the  age  group  of  65-75  and  over. 

This  reduction  again  appears  to  be  nothing  more  than  a  selected  means  to 
reduce  governmental  reimbursement  costs,  but  without  sound  logical  financial 
reasons  for  so  doing,  but  again  with  the  continued  need  to  increase  the  rates  of 
reimbursement  from  private  individuals  and/or  third  party  payors  for  financially, 
economically,  sound  operations  of  this  hospital. 

It  is  becoming  rather  significantly  evident  that  such  controls,  regulations,  and 
safeguards  of  governmental  reimbursement  programs  are  not  only  reducing  quality 
standards  of  care  but  are  in  effect  shifting  the  burden  of  financial  responsibilities 
to  other  payor  groups.  Quality  standards  of  care  should  be  just  as  significant  and 
necessarjr  for  the  human  dignity  of  any  man  regardless  of  age  or  economic  ability 
and  such  patient  is  entitled  with  certain  personal  responsibilities  for  this  optimal 
care.  These  stringent  unrealistic  regulations  are  in  fact  strangling  the  financial 
responsibilities  of  hospitals  including  that  of  St.  Joseph's  Hospital. 

3.  Though  currently  in  a  stop  gap  condition  due  to  court  injunctions  and  other 
logical  reasons,  utilization  review  procedures  for  hospitals  and  skilled  nursing 
facilities  have  been  postponed.  I  strongly  object  to  the  conditions  for  participation 
in  the  Medicare  Program  based  on  the  regulatory  responsibilities  that  prevail  in 
those  regulations  printed  in  the  Federal  Register  November  92,  1974  and  followed 
in  April  1  of  1975.  They  again  increase  costs  to  hospitals  and  to  consumers  over 
and  beyond  that  which  in  effective  utilization  review  procedure  already  adopted 
by  this  hospital  is  maintaining  and  controlling  length  of  stay,  and  in  our  institu- 
tion, this  is  being  on  an  average  less  than  5  days  as  the  average  length  of  stay.  I 
would  say  that  this  is  success  without  government  intervention. 

4.  I  further  oppose  the  recognition  of  prevailing  charge  increases  for  physicians 
and  certain  other  services  tied  to  the  economic  indices  which  regulation  and 
recognition  is  published  in  the  Federal  Register  of  April  14,  1975. 

This  statement  has  been  prepared  by  John  B.  Ernsdorff,  Associate  Administra- 
tor, St.  Joseph's  Hospital,  Inc.  415 — 6th  Street,  Lewiston,  Idaho  83501. 

Furthermore,  this  statement  is  recognized  by  the  majority  of  the  North  Central 
Idaho  Comprehensive  Health  Planning  Council,  a  314B  Agency. 
Sincerely, 

John  B.  Ernsdorff, 
Associate  Administrator. 
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St.  Joseph's  Hospital,  Inc., 
Lewiston,  Idaho,  June  10,  1975. 

Mr.  John  M.  Martin,  Jr., 

Chief  Counsel,  Committee  on  Ways  and  Means, 

Longworth  House  Office  Building,  Washington,  D.C. 

Dear  Mr.  Martin:  I  wish  to  go  on  record  opposing  the  elimination  of  the  Sy2% 
Medicare  Nursing  Differential  and  Section  223  of  Public  Law  92-603 — Limits  on 
Hospital  InPatient  General  Routine  Service  Costs. 

Based  on  my  1973-74  Medicare  Cost  Report,  I  would  have  lost  the  dollar 
equivalent  of  one  payroll  if  the  Sl/2%  Nursing  Differential  were  eliminated.  Esti- 
mating for  my  current  fiscal  year  I  would  lose  $68,824  or  an  additional  $18,226 
over  the  previous  year.  To  recover  the  $68,824,  I  would  be  required  to  increase 
my  room  charge  on  an  average  of  $2.50  per  patient  day. 

I  don't  understand  the  reason  for  eliminating  the  S%%.  Information  supplied 
to  me  by  the  nursing  director  indicates  that  it  requires  22%  more  nursing  time  to 
to  take  care  of  a  Medicare  versus  a  non-Medicare  patient. 

As  a  further  penalty,  from  the  above,  the  additional  $2.50  room  charge  per 
patient  day  could  push  me  over  the  limit  being  imposed  on  "Hospital  Inpatient 
General  Routine  Service  Costs." 

Because  of  a  current  building  program,  the  1975-76  budget  will  call  for  a  room 
charge  of  $79.00.  With  the  additional  $2.50,  the  rate  would  be  $1.50  over  the  limit 
and  an  additional  loss  of  $15,000.  This  is  based  on  10,000  Medicare  days.  All  told, 
I  would  lose  $83,824  for  the  current  year  if  the  changes  were  in  effect  at  this  time. 

St.  Joseph's  Hospital  and  the  community  of  Lewiston  cannot  afford  to  under- 
write this  dollar  loss  at  the  benefit  of  the  Medicare  Program. 
Sincerely  yours, 

Marv  Schultz, 
Director  of  Fiscal  Services. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C,  June  13,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  House-Subcommittee  on  Health, 

Committee  on  Ways  and  Means,  Washington,  D.C. 

Dear  Dan:  I  am  enclosing  a  copy  of  a  telegram  I  have  received  from  Sister 
Louise  Anthony,  Administrator  of  St.  Raphael  Hospital  in  New  Haven,  Con- 
necticut, regarding  H.R.  7000. 

Inasmuch  as  your  subcommittee  is  presently  considering  H.R.  7000,  I  thought 
you  might  be  interested  in  Sister  Anthony's  views  on  this  legislation.  I  am  very 
concerned  over  the  adverse  effects  which  would  result  if  the  Department  of 
Health,  Education,  and  Welfare's  proposal  to  terminate  the  8H%  cost  differential 
for  nursing  services  is  allowed  to  go  into  effect. 

Thank  you  for  your  consideration  of  this  very  important  matter. 
Sincerely, 

Christopher  J.  Dodd,  Member  of  Congress. 
[Mailgram] 

New  Haven,  Conn.,  May  23,  1975. 

Representative  Christopher  J.  Dodd, 
House  Office  Building, 
Washington,  D.C. 

We  at  the  hospital  of  St.  Raphael  urge  your  support  for  H.R.  7000,  a  bill 
prohibiting  the  Social  Security  Administration  from  withdrawing  funds  used  to 
support  the  additional  nursing  services  needed  by  medicare  patients.  There  is  no 
justification  for  believing  that  theee  older  and  more  ill  patients  need  less  nursing 
then  they  did  when  the  medicare  program  started.  The  opposite  is  true,  and  in 
our  case  alone  this  S.S.A.  proposal  will  result  in  a  substantial  loss  of  revenue  that 
must  be  charged  to  other  patients  to  maintain  necessary  levels  of  nursing  care. 

Sister  Louise  Anthony, 
Administrator,  St.  Raphael  Hospital. 
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San  Antonio  Community  Hospital, 

Upland,  Calif.,  June  12,  1975. 

Mr.  John  M.  Martin,  Jr., 

Chief  Counsel,  Committee  on  Ways  and  Means, 

Washington,  D.C. 

Dear  Mr.  Martin:  San  Antonio  Community  Hospital  is  a  309-bed,  non- 
profit, community,  general  hospital,  located  in  Southern  California,  which  has 
provided  health  care  services  to  the  communities  of  Upland,  Ontario,  Chino, 
Montclair,  Alta  Loma,  Etiwanda  and  Cucamonga  for  over  fifty  years.  Our 
hospital  is  the  predominant  medical  facility  in  the  service  areax  rendering  services 
to  over  16,000  in-patients  and  50,000  out-patients  per  year,  approximately  25% 
of  which  are  older  patients,  who  are  provided  health  care  under  the  Federal 
Medicare  Program. 

The  purpose  of  this  letter  is  to  express  our  endorsement  of  and  to  urge  your 
support  for  H.R.  7000,  introduced  by  Mr.  Mark  Hannaford,  to  require  the  Social 
Security  Administration  to  continue  the  Medicare  routine  nursing  salary  cost 
differential  in  recognition  of  the  above-average  cost  of  furnishing  routine  nursing 
care  to  aged  Medicare  patients.  We  feel  that  H.R.  7000  should  be  vigorously 
supported  for  the  following  reasons: 

1.  Evidence  is  in  existence  that  elderly  patients  require  more  routine  nursing 
care  than  younger  patients;  therefore,  the  cost  of  such  nursing  care  for  older 
patients  is  greater  than  for  younger  patients.  The  nursing  salary  differential 
reimbursement  has  always  recognized  this  fact. 

The  Social  Security  Administration  has  provided  no  credible  evidence  to  justify 
the  removal  of  the  differential  in  nursing  salary  as  reimbursement  for  the  additional 
cost  of  nursing  care  for  aged  Medicare  beneficiaries. 

2.  The  proposal  to  eliminate  the  nursing  salary  differential  appears  to  be 
another  step,  whether  intentional  or  otherwise,  to  reduce  the  federal  cost  of  the 
Medicare  Program,  with  a  resultant  adverse  financial  impact  on  health  facilities 
and  patients  who  participate  in  the  Medicare  Program.  For  San  Antonio  Com- 
munity Hospital,  approximately  $25,000  in  annual  reimbursement  for  the  care  of 
aged  Medicare  patients  will  be  denied,  if  the  nursing  salary  differential  is  not 
continued.  When  multiplied  by  the  many  providers  of  care  to  Medicare  patients 
in  the  United  States,  millions  of  dollars  in  Medicare  reimbursements  will  be  lost 
by  such  providers. 

3.  In  order  to  continue  to  provide  high  quality  health  care  services  to  the  com- 
munity, hospitals  must  be  paid  for  their  services.  If  the  nursing  salary  differential 
is  discontinued,  reimbursement  for  the  additional  routing  nursing  care  received 
by  elderly  Medicare  patients  will  have  to  be  absorbed  by  higher  rates  charged  to 
non-Medicare  patients.  This  is  a  very  clear  violation  of  the  intent  of  the  Medicare 
regulations  which  state  that  the  cost  of  caring  for  Medicare  patients  shall  not  be 
borne  by  patients  not  so  covered. 

According  to  the  literature,  SSA  has  estimated  that  costs  totalling  $120  million 
annually  will  be  shifted  to  non-Medicare  patients. 

4.  Listed  below  are  other  examples  of  federal  legislation  which  have  resulted  in 
the  shift  of  costs  from  Medicare  patients  to  non-Medicare  patients: 

(a)  Elimination  of  the  2%  allowance  for  certain  costs  in  1969. 
lb)  Routine  care  cost  limitations  described  in  Section  233  of  P.L.  92-603. 
(c)  Revised  Medicare  reimbursement  regulations  which  so  restrictively 
define  allowable  "cost"  that  the  payment  received  by  providers  of  care  to 
Medicare  beneficiaries  is  much  less  than  the  reimbursement  required  from 
non-Medicare  patients. 

Costs  of  patient  care  services  cannot  continue  to  be  shifted  away  from 
Medicare  patients  without  eventual  financial  insolvency  for  many  fine  health 
care  institutions  and  the  resultant  decline  in  the  quality  of  the  nation's 
health  care  delivery  system. 
With  this  in  mind,  I  urge  your  support,  and  that  of  all  those  you  can  influence, 
for  Mr.  Hannaford's  important  bill,  H.R.  7000,  which  is  currently  pending  before 
the  House  Ways  and  Means  Committee. 
Sincerely  yours, 

John  L.  Towers, 

Administrator. 
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San  Bernardino  County  Medical  Society, 

San  Bernardino,  Calif.,  June  5,  1975. 
Re  June  12,  1975  hearing  on  HEW  rulemaking  procedures. 
John  Martin,  Esq., 

Chief  Counsel,  House  Ways  and  Means  Committee,  Subcommittee  on  Health,  Wash- 
ington, D.C. 

Dear  Mr.  Martin:  Speaking  on  behalf  of  the  physicians  of  San  Bernardino 
County,  California,  I  wish  to  express  our  interest  in  and  appreciation  of  the  Sub- 
committee on  Health's  hearing  to  review  the  rule-making  procedures  of  the 
Department  of  Health,  Education  and  Welfare.  HEW  is  a  large  organization  with 
a  monumental  task  and  ever-growing  power.  It  is  appropriate  that  the  Congress 
review  the  Department's  activities  to  assure  that  the  intent  and  authority  of  the 
Congress  is  not  undermined  by  those  who  for  expedience  or  inadvertance  would 
exceed  the  bounds  denned  by  the  laws  passed  to  them  for  implementation. 

I  regret  that  as  physicians  we  seem  more  and  more  to  be  placed  in  an  adversary 
role  with  our  government.  I  could  not  begin  to  itemize  the  vast  numbers  of 
physician  and  staff  hours  and  member  dues  expended  to  respond  to  the  barrage  of 
rules  and  regulations  which  have  been  presented  to  us  over  the  last  few  years. 
And  this  is  but  one  county  of  900  physicians.  The  waste  to  our  profession  and  our 
patients  on  a  national  level  must  be  staggering. 

Without  going  into  great  detail,  let  me  call  your  attention  to  only  three  of  the 
regulations  which  have  occupied  our  time  and  which  have  been,  as  we  understand 
it,  contrary  to  the  intent  of  Congress. 

RULES  FOR  PHYSICIANS  FEES 

I  call  your  attention  to  our  letter  of  May  6,  1974  protesting  the  latest  regulations 
involving  reimbursement  to  physicians  for  services  to  Medicare  beneficiaries.  The 
proposed  regulations  exceed  the  intent  of  the  law  by  using  Medicare  to  establish 
a  system  of  regulation  of  physicians  fees.  Rather  than  repeat  the  text  here, 
invite  your  attention  to  page  two  of  our  letter  (enclosure  1)  which  details  our 
observations  and  concerns. 

UTILIZATION  REVIEW  REGULATIONS 

If  memory  serves  me  correct,  the  UR  Regs  have  been  attempted  on  three 
occasions  under  the  pretext  of  an  interim  measure  pending  implementation  of 
PSRO.  However,  in  their  original  form,  the  regs  mandated  pre-admission  certi- 
fication which  was  left  to  local  option  under  PL  92-603.  I  have  enclosed  a  copy  of 
our  response  to  the  original  regulations  (enclosure  2). 

HEW  persisted,  however,  and  finally  issued  regulations  requiring  UR  to  be 
implemented  by  February  1.  That  was  postponed  until  July  1  and  Judge  Julius 
Hoffman,  acting  in  a  suit  brought  by  AM  A,  has  now  issued  a  preliminary  injunc- 
tion stopping  implementation  of  the  regs  on  the  basis  that  patients  might  be 
injured.  He  also  indicated  there  is  evidence  to  suggest  that  the  regulations  violate 
that  portion  of  the  Social  Security  Act  which  forbids  federal  supervison  or  control 
over  the  practice  of  medicine. 

PSRO 

Finally,  I  have  enclosed  an  article  from  the  February  13,  1975  New  England 
Journal  of  Medicine  by  David  Willett,  J.  D.  (Associate  Legal  Counsel,  California 
Medical  Association)  entitled  "PSRO  Today:  A  Lawyer's  Assessment."  Our 
observations  to  date  support  Mr.  Willett's  analysis  and  conclusions.  I  urge  your 
consideration  of  his  article  (enclosure  3). 

These  are  just  samples  of  a  rather  disturbing  series  of  regulations  which  are 
materially  interferring  with  our  attempts  to  comply  with  the  spirit  of  the  PSRO 
law,  with  our  ability  to  practice  quality  medicine  and  with  our  rights  in  a  free 
economic  system — and  all  appear,  to  us,  to  exceed  the  spirit,  if  not  the  letter,  of 
the  law. 

Thank  you  for  considering  these  matters. 
Sincerely, 

Varner  J.  Johns,  Jr.,  M.D., 

President. 

Enclosures. 
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Enclosure  1 

San  Bernardino  County  Medical  Society, 

May  6,  1975. 

Hon.  J.  B.  Cardwell, 

Commissioner  of  Social  Security,  Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Commissioner  Cardwell:  On  behalf  of  the  San  Bernardino  County 
Medical  Society  Board  of  Directors  and  membership  I  wish  to  register  our  ob- 
jections to  the  proposed  rules  for  physicians'  fees  published  in  the  Federal  Register, 
Vol.  40,  No.  72,  Monday,  April  14,  1975,  (Social  Security  Administration  (20  CFR 
Part  405)  (Regulations  No.  5)  Federal  Health  Insurance  for. the  Aged  and  Dis- 
abled— Subpart  E  refers). 

The  California  Medical  Association  is  filing  objections  to  the  proposed  economic 
index  formulae.  Their  objections  to  the  index  include,  in  substance,  adverse 
effects  on  the  acceptance  of  assignment  with  resulting  heavier  burdens  for  the 
beneficiary;  economic  discrimination  against  physicians  as  a  class  as  opposed 
to  other  sectors  of  the  economy;  a  disregard  for  the  legitimacy  of  a  physician's 
"real"  income  as  a  factor  in  justifiable  or  reasonable  reimbursement  levels; 
violation  of  the  concept  of  increases  "in  the  aggregate",  as  expressed  in  the 
enabling  legislation  (Section  224  of  PL  92-603) ;  the  lack  of  a  truly  refined  index 
as  specified  by  the  Senate  Finance  Committee;  discrimination  between  differing 
types  of  physician  practice  in  terms  of  the  net  effect  on  income;  and,  finally,  a 
questionable  reversion  to  1973  levels  of  reimbursement  based  on  1971  data — or, 
as  we  view  it,  an  extension  of  economic  stabilization  far  in  excess  of  the  authoriza- 
tion of  the  Economic  Stabilization  Act  or  the  intent  of  Section  224  of  PL  92-603. 
The  San  Bernardino  County  Medical  Society  shares  the  concerns  of  the  CMA  in 
these  areas. 

Our  membership,  however,  is  deeply  concerned  over  these  regulations  for  some 
additional  reasons.  The  Medicare  system  has  traditionally  been  viewed  as  "health 
insurance",  not  welfare.  In  its  design  and  operation,  Medicate  relies  on  the  pay- 
ment of  premiums  and  deductibles  and  refers  patients  who  cannot  afford  this 
health  insurance  to  their  state  Medicaid  program  (Medi-Cal  in  California). 
Medicare  has,  to  an  extent,  far  greater  than  the  state  welfare  programs,  attempted 
to  avoid  interference  in  the  traditional  delivery  system. 

Under  this  philosophy  of  minimal  interference,  the  payments  to  physicians 
have  been  based  on  the  fees  actually  charged  by  the  physician  to  the  extent 
those  fees  remain  within  the  reasonable  parameters  reflected  in  the  fees  charged 
by  their  peers  within  their  own  locality.  The  Bureau  of  Health  Insurance  has  not 
attempted  to  regulate  fees  as  much  as  it  has  attempted  to  advise  patients  what 
fees  were  Usual,  Customary  and  Reasonable,  and  then  to  rely  on  what  BHI 
referred  to  as  the  "prudent  buyer  concept"  of  the  market  place. 

Within  the  proposed  regulations  for  implementation  of  an  economic  index, 
we  see  a  significant  change  in  this  traditional  relationship.  No  longer,  it  appears, 
will  Medicare  pay  the  actual  fair  market  value  within  the  community.  Now  it 
will  pay  that  which  DHEW  regulates  as  fair  market  value.  Assuming  that  the 
defined  "earnings  levels  of  workers"  and  the  "office  expense"  components  com- 
prised a  truly  refined  and  equitable  economic  index,  which  is  questionable,  and 
that  truly  valid  data  existed  to  compute  and  equitably  apply  such  an  index, 
which  is  doubtful,  it  is  inconceivable  that  the  statement  in  Sec.  224  of  PL  92- 
603,  ".  .  .  except  to  the  extent  that  the  Secretary  finds,  on  the  basis  of  appropriate 
economic  index  data,  that  such  higher  level  is  justified  by  economic  changes  .  .  ." 
could  in  any  way  be  construed  as  justifying  that  a  physician's  real  spendable  net 
income,  especially  in  an  inflationary  period,  is  not  a  valid  component  in  establish- 
ing a  fair  market  value  for  his  services.  It  is  even  more  inconceivable  that  such  a 
statement  could  be  construed  as  mandating  the  Secretary  to  change  the  tradi- 
tional Usual,  Customary  and  Reasonable  reimbursement  system  to  a  system  of 
economic  stabilization  and  fee  regulation. 

We  see  the  intent  of  Section  224  as  attempting  to  set  some  guidelines  to  assure 
that  the  Federal  Government  pays  only  that  which  is  a  reasonable  and  fair  price 
for  services  rendered  to  Medicare  beneficiaries.  To  exceed  that  intent,  to  subtly 
begin  the  process  of  regulation  of  fees,  as  has  been  done  under  the  Medi-Cal 
program  in  this  state,  risks  identification  of  Medicare  with  welfare  concepts  and, 
like  Medi-Cal,  risks  having  fewer  and  fewer  physicians  willing  to  accept  the  burden 
of  excessive  regulation  and  inadequate  reimbursement.  With  approximately  60,000 
Medi-Cal  recipients  in  this  County,  our  Society  has  received  notice  from  no  less 
than  five  physicians  within  the  last  two  months  that  their  Medi-Cal  patients 
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have  been  released  to  find  care  elsewhere.  And,  during  the  last  year,  the  Society 
has  had  as  little  as  one  private  physician  willing  to  accept  new  Medi-Cal  patients. 
The  advantages,  if  any,  to  be  gained  from  a  "regulatory"  economic  index  should  be 
carefully  weighed  against  the  possibility  of  a  similar  future  for  the  Medicare 
program. 

The  San  Bernardino  County  Medical  Society  strongly  urges  the  retraction 
of  the  proposed  regulations  and  the  development  of  an  economic  index  designed  to 
allow  reimbursement  at  current  real  and  fair  market  values  based  on  real  and 
total  economic  changes,  and,  further,  that  such  index  be  consistent  with  Medi- 
care's traditional  concepts  of  the  prudent  buyer  and  U.C.R.  reimbursement  and 
be  meticulous  in  its  avoidance  of  fee  regulation. 
Sincerely, 

Varner  J.  Johns,  Jr.,  M.D., 

President. 

Enclosure  2 

San  Bernardino  County  Medical  Society, 

June  30,  197 '4. 

Re  proposed  regulations  on  review  of  utilization  of  care  and   services,  Federal 

Register,  January  9,  1974. 
Administrator, 
Social  and  Rehabilitation  Service, 
Department  of  Health,  Education,  and  Welfare, 
Washington,  D.C. 

Dear  Sir:  The  concept  of  Professional  Standards  Review  under  PL  92-603 
has  not  yet  found  overwhelming  support  within  the  medical  community,  as  you 
undoubtedly  know.  One  of  its  few  saving  graces,  however,  was  its  reliance  upon 
physician  organizations  for  implementation  and  guidance.  But  even  this  is  held 
suspect  since  few  physicians  can  accept  that  we  would  be  allowed  to  proceed  with 
the  development  and  subsequent  operation  of  P.S.R.O.'s  unmolested  by  Federal 
restrictions  not  condusive  to  quality  medical  care  and  from  usurpations  by  the 
Department  of  Health  Education  and  Welfare. 

Within  this  context  and  on  behalf  of  the  San  Bernardino  County  Medical 
Society  and  the  San  Bernadino  County  Foundation  for  Medical  Care,  may  we 
express  our  complete  dismay  and  displeasure  with  the  recent  undermining  of  our 
initiative  in  the  area  of  professional  standards  review  and  the  proposed  implemen- 
tation of  regulations  in  excess  of  those  authorized  under  PL  92-603,  namely,  man- 
datory pre-admission  certification. 

We  disagree  that  the  January  9th  proposed  regulations  "are  aligned  and 
supportive  of  the  implementation  of  Professional  Standards  Review  Organiza- 
tions." In  the  first  place,  the  regulations  establish  a  review  mechanism  totally 
outside  those  physician  organizations  which  might  qualify  as  P.S.R.O.'s.  Conse- 
quently, it  usurps  the  authority  of  those  organizations  to  develop,  in  concert  with 
all  providers,  those  mechanisms  and  policies  for  implementation  within  their 
respective  P.S.R.O.  areas  which  would  provide  an  equitable  and  effective  review 
system  under  the  law.  Rather  than  filling  our  appropriate  role  in  the  development 
and  implementation  of  P.S.R.O.'s,  it  appears  physician  organizations  will  be 
relegated  to  the  job  of  custodian  of  pre-existing  federal  regulations.  Second,  the 
proposed  regulations  to  mandate  pre-admission  certification  for  all  admissions  is 
not  only  time  consuming  and  expensive  but  ignores  the  prerogative  of  developing 
P.S.R.O.'s  to  use  pre-admission  certification  as  a  step  in  the  disciplinary  pro- 
cedures against  only  those  providers  whose  utilization  is  excessive  and/or  inade- 
quately reviewed. 

The  San  Bernardino  County  Medical  Society  and  the  San  Bernardino  County 
Foundation  for  Medical  Care  strongly  urge  withdrawal  of  the  January  9,  1974 
proposed  regulations  and  will  support  the  American  Medical  Association  in  its 
efforts  to  enjoin  the  Department  from  implementing  these  rules. 
Sincerely, 

William  H.  Wilson,  M.D., 

President, 

San  Bernardino  County  Foundation  For  Medical  Care. 

Charles  E.  Carmack,  M.D., 

President, 

San  Bernardino  County  Medical  Society. 
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THE  NEW  ENGLAND  JOURNAL  OF  MEDICINE 

SPECIAL  ARTICLE 


Feb.  13.  1975 


PSRO  TODAY:  A  LAWYER'S  ASSESSMENT 

David  E.  Willett,  J.D. 


Abstract  The  stated  purpose  of  the  PSRO  laws  was  lo 
provide  for  a  grass-roots  quality-control  mechanism.  If 
this  is  the  purpose,  the  present  PSRO  law  presents 
a  number  of  problems,  both  in  its  language  and  in  the 
manner  in  which  it  is  being  implemented.  Defects  in  the 
present  law  are  as  follows:  the  absolute  and  essential- 
ly uncontrolled  authority  of  the  Secretary  of  Health, 
Education,  and  Welfare;  lack  of  opportunity  for  pub- 
lic comment  or  professional  scrutiny  in  the  imple- 
mentation of  the  law.  so  that  policy  development  and 
implementation  becomes  a  secret  process;  use  of 


the  contracting  process  as  the  exclusive  vehicle  for 
policy  making  and  implementation;  the  setting  of 
time  constraints  that  are  wholly  inadequate  for  rea- 
soned activity:  and  the  launching  of  PSRO's  with- 
out adequate  preparation  by  other  agencies  and  en- 
tities that  are  an  essential  part  of  the  PSRO  environ- 
ment. 

If  uncorrected,  these  circumstances  may  lead  to  cen- 
tralized PSRO  administration,  minimizing  "grass- 
roots" contribution  to  quality  review.  (N  Engl  JsMed 
292:340-343,1975)  ^ 


WHEN  the  Professional  Standards  Review  provisions 
>ere  added  to  the  Social  Securitv  Amendments  of 
1972.'  congressional  sponsors  stated  that  the  purpose  of 
the  PSRO  law  was  to  provide  for  a  '"grass-roots"  qualitv- 
control  mechanism.  Professional  Standards  Review  was 
to  be  implemented  by  pi  acticing  phvsicians.  and  PSRO's 
w-ere  to  be  structured  so  as  to  be  representative  of  the 
medical  profession.  Medicine's  reaction  to  the  enactment 
of  the  PSRO  law  is  well  know  n.  There  has  been  heated  de- 
bate over  whether  the  law  is  capable  of  implementation. 
At  the  1 974  annual  session  of  AMA's  House  of  Delegates, 
organized  medicine  finallv  concluded  that  an  effort  might 
be  made  to  implement  the  Professional  Standards  Review- 
concept,  so  long  as  Congress  is  asked  "...to  achieve  con- 
structive amendments  to  the  PSRO  law  and  to  ensure  ap- 
propriate regulations  and  directives,  with  particular  ef- 
fort directed  at  amending  those  sections  of  the  law  w  hich 
present  potential  dangers  in  the  areas  of  contidentialitv . 
.malpractice,  development  of  norms,  quality  of  care,  and 
the  authority  of  the  Secretarv  of  HEW."J  In  identifying 
deficiencies  in  the  present  law.  there  is  an  urgent  need  to 
examine  the  present  state  of  PSRO  development,  and 
activities  of  the  Department  of  Health.  Education,  and 
Welfare  to  date. 

From  a  lawyer's  standpoint,  having  in  mind  the  con- 
cerns of  both  practicing  phvsicians  and  the  public,  the 
present  PSRO  law  presents  a  number  of  problems.  The 
implementation  of  the  law  makes  matters  even  more  seri- 
ous, because  the  law's  inherent  defects  are  being  com- 
pounded. Immediate  attention  should  be  given  to  these 
specific  deficiencies:  absolute  and  essentially  uncontrolled 
authnritv  of  the  Secretary  of  Health.  Education,  and  \Vcl- 
larc:  lack  of  opportunity  lor  public  comment  or  profes- 
sional scrutiny  in  the  implementation  of  the  law.  so  that 
polio  development  and  implementation  becomes  a  secret 
process:  use  of  the  contracting  process  as  ihe  exclusive  ve- 
hicle for  policy  making  and  implementation:  the  setting  of 
time  constraints  that  are  wholly  inadequate  for  reasoned 
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activity:  and  the  launching  of  PSRO's  without  adequate 
preparation  by  other  agencies  and  entities  that  are  an  es- 
sential part  of  the  PSRO  environment. 

The  identification  of  these  deficiencies  and  concerns 
should  not  be  construed  as  a  criticism  of  those  involved  in 
implementation  of  the  PSRO  law  bv  the  Department  of 
Health.  Education,  and  W  elfare.  The  law  now  requires 
the  Secretary  to  put  it  into  effect.  The  Secretarv  cannot  ig- 
nore Congress's  mandate.  The  implementation  of  anv 
new  program  is  difficult  under  the  best  of  conditions. 
VVhen  the  law  itself  is  unclear  and  sometimes  inconsistent, 
the  problems  now  sul  fating  are  inevitable.  The  medical 
profession  must  determine  the  degree  and  scope  of  essen- 
tia! revisions  in  the  present  law.  Some  further  description 
of  these  areas  of  concern  is  in  order. 

Altkorjty  of  the  Secretary 

it  is  true  that  present  law  vests  all  ultimate  PSRO  au- 
thority in  the  Secretary  of  HEW.  This  is  of  great  con- 
cern to  physicians.  Even  though  congressional  intent  was 
to  provide  for  a  "grass-roots"  mechanism,  the  law's  word- 
ing permits  the  Secretary  to  pull  the  carpet  from  under 
local  PSRO's  at  anv  time,  reducing  local  PSRO's  to  field 
offices,  carrying  out  policy  and  operational  decisions 
made  in  Washington.  There  are  no  noteworthy  checks  or 
balances  on  the  Secretarv  s  authority,  except  such  relief  as 
the  courts  may  afford.  There  is  minimal  opportunity  in 
the  law  tor  professional  participation  in  policy  develop- 
ment. For  instance,  the  National  Professional  Standards 
Review  Council,  appointed  bv  the  Secretary,  is  essentially 
advisory.  There  is  no  provision  in  the  law  requiiing  Na- 
tional Council  review  or  approval  of  PSRO  regulations  or 
other  policy  determinations.  On!v  in  the  area  of  norms  is 
the  National  Council  given  specific  authority.  Section 
1 156  provides  that  the  National  Council  "...shall  provide 
for  the  preparation  and  distribution. ..of  appropriate  ma- 
terials indicating  the  regional  norms  to  be  utilized."  It  is 
not  expressly  stated  that  the  National  Council  must  ap- 
prove ail  norms,  although  it  is  clear  tha'.  the  National 
Council  must  approve  norms  utilized  bv  local  PSRO  s  that 
depart  from  "region;il  norms."  In  any  event,  the  develop- 
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ment  of  norms  is  probably  beyond  the  resources  of  the  Na- 
tional Council  itself.  In  the  final  analysis,  development  of 
.norms  may  depend  upon  the  staff  of  the  Department.* 
State-wide  professional  standards  review  councils  have 
even  less  authority.  They  may  gather  information  and  as- 
sist the  Secretary,  but  exercise  no  direct  powers. 

Other  provisions  emphasize  the  authority  vested  in  the 
Secretary.  The  Secretary  exercises  final  authority  in  pun- 
ishing providers,  and  in  determinations  on  any  claims  ex- 
ceeding minimal  amounts.  Most  importantly,  the  Secre- 
tary has  sole  responsibility  in  selecting,  contracting  with 
and  overseeing  local  PSRO's(the  limited  exception — un- 
tiljanuary  1, 1976 — being  provisions  permitting  local  ob- 
jection and  referendum  before  a  PSRO  contract  is  ap- 
proved). 

Even  if  the  Secretary  does  not  purposely  impose  direct 
control  over  medical  practice  by  a  Washington-based 
bureaucracy,  there  is  legitimate  concern  that  administra- 
tive convenience  may  lead  to  the  regimentation  of  medical 
practice.  The  magnitude  of  the  task  facing  H  E\V  now  may 
lead  to  demands  for  standardization  of  local  PSRO  struc- 
tures, practices  and  procedures,  \%  hich  in  turn  w  ill  deprive 
the  PSRO  of  its  "grass-roots'*  character. 

Voids  and  Defects  in  the  PSRO  Process 
Government  is  no  longer  a  private  affair.  Through  leg- 
islation and  judicial  rulings,  an  evolution  has  occurred 
that  leads  to  the  assumption  that  the  rule-making  process 
will  be  conducted  in  the  open,  w  ith  prior  notice  and  op- 
portunity for  public  participation.  There  are  occasional 
exceptions,  and  the  circumstances  under  which  the  PSRO 
law  itself  was  adopted  may  be  an  example.  However, 
Oingress  has  specifically  decreed  that  rule-making  bv  ad- 
ministrative agencies  shall  be  a  public  process.  Congress 
enacts  laws,  but  does  not  implement  them.  Implementa- 
tion is  the  administration's  task,  and  is  ordinarily  accom- 
plished by  the  adoption  of  regulations.  Because  regu- 
lations have  the  force  of  law,  Congress  has  enacted  a  law 
—  The  Administrative  Procedure  Act3  —  that  sets  out 
specific  procedures  for  administrative  rule-making.  Es- 
sentially, these  procedures  require  public  notice  and  an 
opportunity  for  interested  persons  to  participate  in  the 
rule-making  process  through  the  submission  of  data, 
views  or  arguments.  These  requirements  are  specifically 
applicable  to  "substantive  ruies  adopted  as  authorized  by 
law  and  statements  of  general  policy  or  interpretations 
adopted  by  the  agency  for  public  guidance"  (5  USC 
4  552).  Under  the  Act,  notice  of  proposed  rule-making  is 
required  to  be  published  in  the  Federal  RegiUer,  with  op- 
portunity for  public  participation  before  the  rule  is  finally 
adopted. 

Since  it  is  obvious  that  the  implementation  of  the  PSRO 
law  will  require  a  whole  body  of  policy  and  operational  de- 
terminations, and  since  HEW  is  proceeding  w  ith  planning 

The  sole  requirement  in  Section  1 156  pertaining  lo  the  consent  of  norms 
is  :hjt  (hey  be  "professionally  developed,"  und  thai  ihey  be  baseu  upon 
typical  patterns  of  practice  in  ihe  "regions  "  These  requirements  may  not 
preclude  the  development  of  norms  by  full  time  professional  staff. 


grants  and  even  the  designation  of  conditional  PSRO's, 
one  immediately  seeks  out  proposed  or  existing  HEW 
PSRO  regulations. 

Lawyers  as  well  as  physicians  may  be  surprised  to  learn 
that  the  only  rules  adopted  or  proposed  to  date  are  those 
delineating  PSRO  geographic  areas  and  establishing  pro- 
cedures for  challenging  proposed  conditional  PSRO  con- 
tracts. The  obvious  question  is  how  H  E  W  can  be  proceed- 
ing with  a  program  of  this  magnitude  without  enacting 
basic  but  comprehensive  regulations.  The  answer  may  lie 
in  an  exception  to  the  requirements  of  the  Administrative 
Procedure  Act.  The  law's  requirement  for  notice  and 
public  participation  apply  "except  to  the  extent  that  there 
is  involved...  a  mauer  relating  to  agency  management  or 
personnel  or  to  public  property,  loans,  grants,  benefits,  or 
contracts"  (5  USC  §  553(a,[2J).  The  PSRO  law  is  at  pres- 
ent being  implemented  bv  the  awarding  of  grants  and 
contracts.  Although  the  hypothesis  is  subject  to  challenge, 
it  must  be  assumed  that  the  Department  of  Health.  Educa- 
tion and  Welfare  has  concluded  that  this  process  falls 
within  the  statutory  exception,  so  as  to  dispense  with  pub- 
lic notice  or  opportunity  for  participation  by  interested 
persons. 

The  fact  that  the  PSRO  program  is  proceeding  outside 
the  normal  regulatory  process  is  of  extreme  importance  to 
medicine,  as  well  as  to  the  public.  The  shape  of  PSRO's  for 
years  to  come  will  be  determined  as  planning  con  tracts  are 
made,  and  as  groups  applv  for  conditional  PSRO  designa- 
tion and  contracts.  At  present,  it  appears  that  the  only 
participants  in  the  contracting  process  are  HEW  officials 
in  Washington,  on  the  one  hand,  and  local  PSRO  or- 
ganizers, on  the  other.  Examination  of  several  such  con- 
tracts leads  to  the  conclusion  that  organized  medicine  and 
practicing  physicians  generally  have  only  random  and  ir- 
formal  involvement  in  this  process. 

Government  by  Contract 

The  unfettered  authority  vested  in  the  Secretary  is  a 
major  concern.  However,  physicians  have  been  admon- 
ished for  voicing  this  concern  now.  on  the  ground  that  the 
Secretary  has  not  done  anything  that  jus;ifies  present 
fears.  Unhappily,  the  Secretary,  asserting  necessity,  is  al- 
ready engaged  in  a  process  that  feeds  the  fears  of  physi- 
cians for  the  future  and  that  bv  itself  is  extremely  vulner- 
able to  criticism.  As  has  been  pointed  out.  the  PSRO  law  is 
being  implemented  through  the  aw  ard  of  grants  and  con- 
tracts. In  fact,  the  contracting  process  has  become  the  sole 
vehicle  for  policy  and  operational  decision-making,  en- 
gendering serious  objections. 

Reliance  on  the  contracting  process  to  establish  and 
regulate  PSRO's  is  inappropriate  for  several  reasons.  In 
the  first  place,  as  has  i>een  pointed  out.  the  contracting 
process,  if  not  secret,  at  least  is  not  a  public  process.  It  in- 
volves only  the  involved  government  agenc\  and  the  pri- 
vate contractor.  The  concerned  public,  which  in  this  in- 
stance includes  all  practicing  physicians,  will  have  diffi- 
culty in  learning  about  or  influencing  contractual 
provisions  before  adoption.  This  limitation  is  true  both  for 
original  prov  isions  and  for  subsequent  actions,  such  as  the 
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issuance  of  instructions,  based  on  the  contract.  By  this  pri- 
vate process,  the  parties  will  establish  rules  applicable  to 
the  affected  public,  without  opportunity  for  participation 
by  those  so  regulated. 

There  is  a  further  objection  to  use  of  the  contract  pro- 
cess as  the  sole  mode  of  PSRO  regulation.  The  parties  to 
the  process  hardly  stand  in  parity.  The  Secretary  has  great 
and  centralized  authority.  He  also  holds  the  purse  strings. 
His  department  contracts  separately  with  each  PSRO.  and 
the  setting  is  not  one  in  w  hich  local  PSRO  representatives 
can  easily  challenge  the  Department,  particularly  if  it 
has  alreadv  established  a  pattern  in  dealings  with  other 
PSRO  s.  The  present  lack,  of  extrinsic  balance  to  the  au- 
thority conferred  on  the  Secretary  presents  a  particular 
problem  when  coupled  w  ith  t lie  latitude  allowed  the  Sec- 
reiarv  in  contract  administration. 

Since  the  Department's  approach  to  the  profession  has 
been  in  the  award  of  planning  or  conditional  PSRO  con- 
tracts, the  circumstances  of  a  tvpical  planning  contract 
should  be  reviewed  to  understand  the  implications  of  this 
process  for  the  future.  The  prospective  PSRO's  first  re- 
sponsibility is  to  "develop  an  organizational  structure" 
that  conforms  to  HEW's  "Requirements  for  Qualification 
Conditional  PSRO.'These  requirementsare  not  found  in 
any  regulation.  They  are  contained  in  a  document  enti- 
tled PSRO  Program  Manual."'  which  contains  descrip- 
tive information  and  guidelines  related  to  the  initial 
phases  of  the  PSRO  program.'"  The  manual  is  a  unilateral 
declaration  of  HEW  policy  issued  without  public  notice  or 
hearing.  It  must  be  obvious  that  the  PSRO  s  organiza- 
tional structure"  mav  determine  the  PSRO's  relation  to 
the  practicing  physician,  to  existing  medical  organiza- 
tions, and  to  the  community  at  large. 

The  implications  of  this  situation  mav  be  illustrated  by 
an  example.  The  PSRO  law  rei  mires  that  a  PSRO  be  a  non- 
profit professional  association.  HEW  requires  rhat  appli- 
cants tor  planning  contracts  be  nonprotit  c\jrp>raiions. 
The  structure  of  the  corporate  board  mav  be  the  key  to 
physician  acceptance,  and  the  PSRO's  success.  A  provision 
in  •  i'SRO  law  states  that  the  i'SRO  mav  no;  restrict  the 
eligibility  of  any  member  lor  service  as  an  officer."  Al- 
though corporate  directors  are  not  "officers  in  the  strict 
k-z.il  5en.se.  the  Department  of  Health.  Education,  and 
Weliare  has  indicated  that  it  interprets  this  provision  as 
being  applicable  to  service  on  the  board  of  directors.  A 
PSRO  mav  wish  to  structure  us  board  so  that  members  are 
not  all  elected  at  large.  Eor  instance,  a  PSRO  that  includes 
ma. iv  counties  may  wi>h  to  provide  for  election  on  a  coun- 
tv-bv -county  basis,  to  avoid  domination  by  a  single  large 
coup;-.  :o  >.he  exclusion  of  smaller  counties.  A  PSRO  in  a 
metropolitan  area  that  includes  a  numl>er  of  hospitals  may 
wish  to  prov  ide  some  basis  for  representation  from  the 
various  hospital  staffs.  The  phrase  "eligible  for  service  as 
an  officer"  is  somewhat  ambiguous.  Musi  every  member 
have  an  opportunity  to  run  for  every  seat  on  the  board,  or 
is  it  sufficient  that  every  member  have  an  opportunity  to 
run  for  a  board  seat?  The  United  States  Supreme  Court 
decided  in  1973  that  not  all  elections  are  subject  to  the 
"one-man,  one-vote"  principle.  In  that  case  (Salver  Land 


Company  vs.  Tulare  Ijike  Basin  Water  Storage  District)*  the 
Supreme  Court  upheld  elections  in  which  only  landown- 
ers were  permitted  to  vote,  to  the  exclusion  of  other  resi- 
dents, and  where  each  landowner  was  permitted  to  cast 
one  vote  for  each  SI 00  of  land  owned  in  the  district.  Cer- 
tainly, there  can  be  no  basic  injustice  in  permitting  repre- 
sentation on  a  reasonable  geographic,  medical-staff,  or 
specialty  basis.  At  present.  HEW  will  not  accept  bylaws 
providing  for  such  representation.  This  decision  was 
made  in  the  contracting  process,  involving  only  the  De- 
partment of  Health.  Education,  and  Welfare  and  local 
PSRO  groups.  Such  an  important  policy  determination 
deserves  greater  public  notice  and  opportunity  for  public 
participation. 

Another  issue  that  should  not  be  resolved  unilaterally 
is  the  PSRO's  relation  to  existing  medical  organizations. 
The  PSRO  law  precludes  requiring  membership  in  any 
medical  society  as  a  condition  for  PSRO  membership. 
Some  staff  members  of  the  Department  of  Health.  Educa- 
tion, and  Welfare  assert  that  this  provision  requires  com- 
plete separation  of  the  PSRO  from  any  medical  society  or 
foundation  for  medical  care,  in  terms  of  staff  or  support 
function.  However,  it  is  difficult  to  reconcile  this  attitude 
with  the  Department's  entreaties  to  organized  medicine 
for  commitment  to  and  participation  in  the  development 
and  conduct  of  PSRO's.  In  many  communities,  only  the 
medical  society  has  the  staff  and  the  know-how  to  put  the 
PSRO  together,  and  to  carry  it  through  the  difficult  earlv 
vears.  So  long  as  Congress's  mandate  for  open  member- 
ship is  observed,  may  it  not  be  consistent  with  both  the  let- 
ter and  the  spirir  of  the  law  to  permit  some  sharing  of  staff 
or  facilities,  if  a  local  medical  society  w  ishes  to provtde such 
assistance?  Another  issue  is  whether  a  PSRO  mav  provide 
for  the  discipline  and  regulation  of  its  own  members  with 
respect  to  the  PSRO's  internal  processes.  These  are  minor 
jyiinis.  but  illustrate  the  problem.  At  a  recent  meeting, 
representatives  ol  the  Department  of  Health.  Education, 
and  Welfare  expressed  negative  answers  to  both  ques- 
tions; yet  one  may  argue  that  the  PSRO  law  does  not  ex- 
dude  either  provision.  At  lite  very  least,  one  migh'  like  op- 
portunity to  argue  the  point. 

Concern  about  the  contracting  process  as  a  vehicle  for 
PSRO  policy  development  goes  beyond  initial  contract 
terms.  Another  source  of  unilateral  determinations  by  the 
Department  is  found  in  instruction  letters  from  the  De- 
partment to  its  contractors.  Eor  instance,  the  Medicare 
program  depends  heavily  upon  "Intermediary  Letters." 
Medicare  carriers  are  contractually  obligated  to  conform 
to  these  instructions,  and  in  practice,  the  letters  therefore 
comprise  a  body  of  law  for  the  administration  of  the  Medi- 
care program.  An  example  from  the  Medicare  program 
vividly  demonstrates  the  basis  of  concern  alwut  the  use  of 
this  dev  ice.  The  Medicare  "freeze"  imposed  in  February. 
1969,  limiting  payments  to  physicians  to  1967  levels  in 
spite  of  the  law's  requirement  for  payment  of  customary 
and  prevailing  charges,  was  accomplished  by  an  informal 
letter  from  the  Medicare  program's  administrator  to 
Medicare  carriers.  In  August.  1974,  United  States  District 
Court  Judge  Samuel  Conti  held  that  this  instruction  was 
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unlawful  (in  a  suit  brought  by  a  "Palo  Alto,  California,  phy- 
sician. Leo  Blank),  but  with  the  intervening  passage  of 
timeihe  administrator's  purpose  had  been  achieved. 

In  the  PSRO  program,  the  process  of  administration 
through  letter  directives  has  already  begun.  These  direc- 
tives, termed  "Transmittals"  are  issued  by  the  director. 
Bureau  of  Quality  Assurance  to  PSRO  contractors.  Cer- 
tainly, one  must  anticipate  the  need  for  dialogue  and  even 
the  issuance  of  instructions  to  implement  this  new  pro- 
gram, and  these  new  contracts.  Transmittal  No.  1  states: 

The  transmittal  will  contain  information  and  instruction  on 
operating  policies  and  procedures  which  must  be  followed  by 
PSRO  organizations  in  the  course  of  carrying  out  their  PSRO 
responsibilities.  The  transmittal  will  contain  clarification  of  ex- 
isting operating  policies  and  procedures  and  will  also  com- 
municate additionai  operating  requirements.  PSRO  organiza- 
tions will  be  expected  to  adhere  to  the  guidance  contained  in 
these  transmittal*  in  order  to  fulfill  effectively  their  PSRO  ton- 
tract  ual  obligation. 

Infurnishing"clarification'*andincommunicating"ad- 
ditional  operational  requirements,"  over-reaching  is  a 
clear  temptation.  In  fact.  Transmittal  No.  2  unilaterally 
prescribed  content,  frequency,  and  format  of  progress  re- 
ports, ignoring  planning-grant  contractual  provisions  for 
mutual  agreement  on  these  matters.  "Transmittal"  direc- 
tives to  PSRO  s  may  easily  present  more  serious  breaches 
or  objections.  Historically,  federal  agencies  —  in  the 
health  field  and  otherwise  —  have  been  guilty  of  adminis- 
trative over-reaching  in  contract  administration.  Any 
such  abuse  is  crucial  here,  where  the  law  envisages  a  part- 
nership w  ith  government,  and  not  a  servant  relation.  Fi- 
nailv,  in  the  absence  of  legislative  safeguards,  the  contract- 
ing process  tends  to  bring  about  the  centralization  of  au- 
thorit\  that  is  a  basic  concern  o(  t  he  profession. 

Too  Much,  Too  Soon 

At  Congress's  insistence,  the  Department  of  Health, 
Education,  and  Welfare  is  implementing  the  PSRO  law. 
.As  has  been  noted,  it  is  doin<£  <o  essentially  without  public 
or  Droiessional  notice  or  participation,  and  to  a  large  ex- 
tent it  is  proceeding  unilaterally,  in  a  contracting  process 
bv  which  HEW  enjoys  substantial  advantages.  Even  so,  the 
profession  might  involve  itself,  and  use  its  considerable  in- 
fluence toafiect  PSRO  development  aiul  implementation. 
This  possibility  raises  another  serious  objection.  Because 
the  Department  must  answer  to  Congress,  it  has  con- 
tractually imposed  extreme!  v  short  time  constraints  upon 
PSRO  contractors.  There  issimplv  no  time  for  the  medical 
profession  to  become  invoked  in  PSRO  development. 
There  is  hardly  time  for  practicing  physicians  or  their  pro- 
fessional organizations  even  to  learn  about  the  events  tliat 
are  transpiring.  Within  four  months  after  execution  of  a 
planning  coniract.  the  prospective  PSRO  must  have  draft- 
ed a  formal  plan  describing  how  the  PSRO  will  (unction. 
Draft  structare  and  bylaws  are  required  on  the  same  date. 
In  most  insfances.  these  tasks  were  to  have  been  ac- 
cjiLpli.-h^diy  November  1.  although  many  PSRO's  have 
obtained  Vhj  .iav  extensions  for  the  performance  of  this 
task.  Final  documents  jrcr  required  oO  day:  th.  .caner  in 


other  words,  PSRO  planning  for  much  of  the  country  will 
be  over  within  weeks  or  a  few  months,  and  the  mold  for  all 
other  PSRO's  to  follow  will  be  cast  by  then.  It  is  no  criticism 
of  those  involved  to  suggest  that  there  is  no  precedent  that 
warrants  optimism,  if  this  new  and  untested  concept  pro- 
ceeds to  an  operational  phase  within  this  highly  com- 
pressed time  frame.  Moreover,  the  lack  of  opportunity  for 
public  review  or  discussion  of  basic  policy  and  operational 
requirements  is  highly  objectionable. 

The  Local  PSRO  is  Only  Part  of  the  Picture 

So  far,  this  discussion  has  been  concerned  with  the 
PSRO  itself,  and  its  relation  to  practicing  physicians. 
However,  the  PSRO  law  envisages  more  than  the  forma- 
tion of  a  new  entity  and  the  involvement  of  practicing 
physicians.  The  PSRO  must  be  integrated  into  a  larger 
structure  that  includes  numerous  federal  and  state  agen- 
cies administering  medical  care  financed  in  whole  or  in 
part  by  federal  funds,  and  it  involves  private  agencies, 
including  fiscal  intermediaries,  health-maintenance  or- 
ganizations, and  others  who  play  parts  in  these  programs. 
Concern  about  the  lack  of  any  published  policy  extends  to 
these  areas.  Until  the  relation  of  the  PSRO  to  these  other 
components  is  known,  it  is  probably  impossible  to  evaluate 
the  PSRO  concept  as  it  is  already  being  implemented,  and 
it  is  difficult  in  the  extreme  to  plan  for  the  future.  The 
medical  profession,  which  is  responding  in  a  substantial 
degree  to  the  call  for  PSRO  participation,  may  fairiy  ask 
for  an  accounting  from  the  Department  of  Health.  Educa- 
tion and  Welfare  regarding  other  participants  in  this  ven- 
ture before  it  assumes  any  further  commitment. 

Conclusion 

Medical  organizations  representing  the  practicing  phy- 
sician have  been  criticized  as  obstructionists,  inconsider- 
ate of  the  public  welfare,  when  serious  reservations  about 
the  PSRO  law  have  been  expressed.  Sufficient  time  has 
now  elapsed  to  demonstrate  that  there  are  serious  legal 
and  practical  problems.  There  are  grave  contradictions  in 
the  law.  Instead  of  obtaining  local  involvement,  the  law's 
demands  set  the  stage  for  centralized  administration  that 
will  exclude  practicing  physicians.  In  a  time  of  public  in- 
volvement and  open  rule-making,  the  PSRO  law  is  being 
implemented  through  unpublished  edict.  At  a  point  in 
time  when  methods  of  sophisticated  peer  review  already 
exist,  PSRO,  for  lack  of  time  and  to  meet  what  is  perceived 
to  be  the  w  ill  o(  Congress,  is  becoming  a  hastily  contrived 
structure  that  threatens  to  pay  little  attention  to  lessons  al- 
ready learned.  As  the  AMA  resolution  recognizes,  these 
problems  can  be  remedied,  but  the  solution  becomes 
more  difficult  almost  with  each  day. 
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[Mailgram] 

Eureka,  Calif.,  June  12,  1975. 

Hon.  Dan  Rostenkowski. 

Chairman,  House  Ways  and  Means  Health  Subcommittee, 
Washington,  D.C. 

Dear  Mr.  Rostenkowski:  Congratulations  to  you  and  your  committee  on 
your  "oversight  hearings".  I  hope  they  can  do  something  for  the  confusion 
now  prevalent  in  HEW.  Congress  passes  many  good  and  useful  laws  but  leaves 
the  enforcement  and  management  of  these  laws  to  the  bureaucrats  who  twist 
them  to  suit  their  own  desires.  Further  these  same  bureaucrats  find  time  to 
haunt  committees  to  see  to  the  passage  of  such  legislation  as  suits  their  desires, 
often  without  opportunity  for  proper  debate  on  the  issue  (as  in  the  PSRO  issue). 

I  hope  you  will  trace  the  laws  governing  payments  to  beneficiaries  through 
the  regulations  of  HEW  to  their  fiscal  intermediaries  where  they  become  a  con- 
fused, irratic,  and  largely  unpredicable  mess.  The  law  indicates  that  the  reasonable 
and  customary  few  of  the  provider  shall  determine  the  Medicare  allowances, 
instead,  in  California,  in  consort  with  California  Blue  Shield,  they  have  a  wild 
system  based  on  data  they  compiled  in  God  knows  that  fashion  and  mutilating 
the  California  relative  value  studies.  I  would  hope  that  the  Congress  could  forcibly 
mandate  that  HEW  adopt  pricing  methods  which  are  employed  currently  by  the 
providers  and  at  prices  based  on  the  private  sector  charges  since  the  price  freeze 
lifting  (i.e.,  after  May  1974).  If  funds  are  not  available  the  pricing  should  be 
kept  honest  and  the  20PC  "COPAY"  increased  to  whatever. 

Analyzed  my  Maj^  1964  collections  where  the  payment  achieved  per  unit  of 
service  was  about  equal  for  county  and  private  cases.  In  May  1974  (fresh  off  the 
medically  prolonged  price  freeze)  12.5pc  of  the  unit  price  collected  from  my 
private  patients  went  to  make  up  the  difference  between  the  unit  price  medi-cal 
paid  and  the  private  patient  unit  price.  In  other  words,  if  medi-cal  made  good  on 
their  promise  (and  I  believe  legal  requirement)  that  they  equal  the  private  sector 
in  payments,  I  could  have  charged  my  private  patients  12.5pc  less  in  May  of 
1974  or  to  put  it  yet  another  way,  medi-cal  created  a  12.5pc  tax  on  my  private 
patients. 

If  funds  are  not  available  for  implementation  of  programs  adopted  by  the 
Congress,  I  feel  that  this  "oversight"  should  be  dealt  with  by  the  Congress  itself 
by  either  eliminating  programs  or  specifically  constricting  those  programs,  rather 
that  leave  it  to  HEW  for  their  game  of  pitting  the  beneficiary  against  the  providers 
with  their  rules  and  regulations  guided  by  their  fiscal  agents  who  give  them  yet 
another  interpretation.  A  further  example  of  this  is  the  proposed  regulations 
(probably  adopted  by  now)  in  which  HEW  muddles  the  new  pricing  factors  voted 
by  Congress  into  an  even  more  confused  pricing  system  for  medicare  patients. 

Another  point  with  HEW  why  not  eliminate  from  their  budget  those  thousands 
of  dollars  they  spend  on  "future  planning"  for  laws  not  even  thought  of  yet. 
I  means  specifically  their  current  "five  year  plan".  Another  oversight  is  the  Federal 
funding  of  heart  &  stroke  research,  from  this  has  come  many  means  of  prolonging 
life  (nearly  all  expensive).  Now  they  talk  of  breakthrough  in  preventing  deterio- 
ration of  the  protein  membrane  surrounding  the  individual  cells — a  principal 
factor  in  aging. 

This  means  in  10  to  20  years  your  average  life  span  may  be  past  100  years. 
Will  these  be  useful  ears?  But  is  medicare  prepared  for  this?  In  closing  I  trust 
the  Congress  can  make  HEW  over  from  a  Commissariat  to  a  respectable  unit  of 
the  executive  branch  devoted  to  carrying  out  our  laws  in  the  most  accurate  and 
fair  means  possible. 
Sincerely, 

E.  Kenneth  Smith,  M.D. 


Statement  of  the  South  Carolina  Hospital  Association,  William  L.  Yates, 

Executive  Director 

The  South  Carolina  Hospital  Association,  on  behalf  of  its  89  institutional 
members,  strongly  opposes  the  Social  Security  Administration's  proposal  to  revise 
the  schedule  of  limits  on  hospital  inpatient  general  routine  service  costs  (40  Fed. 
Reg.  17190,  et  seq.,  April  17,  1975.) 
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Section  1861  (v)  (i)  (a)  of  the  Social  Security  Act  (42  USC  139)  x  (v)  (1)  (A) 
accords  the  Secretary  of  HEW  the  right  to  promulgate  regulations  establishing  a 
method  to  be  used  in  determining  reasonable  costs,  and  the  items  to  be  included  in 
determining  such  costs  for  various  types  and  classes  of  institutions.  In  enacting 
this  Section,  Congress  specifically  instructed  the  Secretary  to  construct  classes  of 
hospitals  to  take  into  account  the  broad  variances  and  characteristics  of  hospitals 
and  the  broad  variances  in  the  treatment  accorded  by  such  hospitals.  For  example, 
in  the  House  report  accompanying  P.L.  92-603,  the  Committee  on  Ways  and 
Means  stated  that  reimbursement  methods  should  take  into  account  differences  in 
patient  mix,  scope  of  services  provided,  and  other  economic  factors,  as  well  as  the 
size  of  the  institutions.  In  addition,  the  committee  specifically  cited  intensity  of 
services  as  another  cost  variable. 

The  classification  system  set  forth  in  the  regulations  on  routine  services  pub- 
lished on  April  17,  1975  fails  to  take  into  account  the  variables  specified  by 
Congress.  Although  the  regulations  included  variances  for  differing  sizes  of  hos- 
pitals and  geographical  areas,  they  wholly  fail  to  consider  intensity,  mix,  scope  of 
services  offered,  and  such  other  economic  variables  as  census  or  age  of  hospitals, 
thus  ignoring  in  the  latter  instance,  the  higher  interest  and  depreciation  cost  of 
newer  facilities.  With  respect  to  the  consideration  of  differing  sizes  and  geographi- 
cal areas,  the  affect  of  the  proposed  schedule  produces  some  rather  irrational  re- 
sults. For  example,  in  the  state  of  South  Carolina  such  cities  as  Rock  Hill,  Orange- 
burg, Anderson,  etc.  are  classified  as  non-urban  areas  when  only  a  cursory  examina- 
tion would  indicate  their  close  proximity  to  densely  populated  areas.  Further,  the 
classification  system  is  made  more  unrealistic  under  the  bed  groupings  whereby 
hospitals  in  Berkeley,  Charleston  and  Dorchester  counties  of  South  Carolina  are 
limited  to  $65  for  those  under  100  beds,  $72  for  those  with  100  to  404  beds  and  $84 
for  those  with  405  beds  and  over  Thus  a  difference  of  one  bed  can  mean  either  $7 
or  $12  per  day  difference.  It  is  totally  incomprehensible  to  us  that  a  responsible 
federal  agency  could  contrive  such  an  absurdly  based  classification  system. 

It  should  be  apparent  to  the  most  naive  that  the  revised  schedules  forego  the 
use  of  modern  statistical  methods  and  in  its  place  substitute  a  rudimentary  sys- 
tem that  totally  ignores  not  only  the  most  elementary  problems  but  the  more 
complicated  problems  of  health  care. 

Under  the  original  Medicare  law  hospitals  were  assured  reimbursement  of 
reasonable  costs.  Certainly  the  arbitrary  establishment  of  cost  limitations  without 
consideration  to  those  very  basic  items  which  may  affect  individual  hospitals  says, 
in  effect,  that  reasonableness  will  no  longer  be  a  criterion  in  the  determination  of 
costs. 

The  exceptions  process  is  not  only  contrary  to  the  intent  of  223  but  also  ill 
defined  and  unreasonable.  Section  223  was  designed  to  establish  limits  on  a 
"prospective"  rather  than  "restrospective"  basis  in  order  that  hospitals  would 
know  the  limits  in  advance.  There  is  no  practical  way  that  the  provider  would 
know  the  results  of  the  exception  process  prior  to  the  commencement  of  its  cur- 
rent fiscal  year.  Those  hospitals  entering  the  exceptions  process  would  be  required 
to  justify  their  costs  retrospectively.  The  requirement  that  hospitals  demonstrate 
that  their  particular  costs  are  "atypical"  but  also  reasonable  with  those  in  which 
the  proposed  schedule  has  placed  them  borders  on  the  ridiculous.  Where  does  a 
hospital  get  the  data  for  its  particular  group  which  would  determine  what  costs 
are  "typical"  as  opposed  to  "atypical"?  Are  hospitals  to  be  required  to  analyze 
all  other  hospitals  within  their  groupings  whether  they  be  located  in  Alaska  or 
Florida  in  order  to  determine  certain  differences  and  the  causes  of  those  dif- 
ferences? When  we  look  at  the  proposed  classification  system  and  compare  it 
with  the  burden  of  cost  justification  placed  upon  hospitals  it  is  impossible  for  us  to 
understand  the  SSA  reasoning  as  set  forth  in  the  exceptions  process. 

For  the  foreging  reasons  as  well  as  those  which  are  obivous  by  the  most  cursory 
examination  of  the  proposed  schedules,  the  South  Carolina  Hospital  Association 
respectfully  urges  that  the  Social  Security  Administration  be  asked  to  withdraw 
the  proposed  schedule. 

It  is  our  recommendation  that  the  schedules  be  eliminated  in  their  entirety. 
Sufficient  regulations  and  guidelines  are  now  in  effect,  which  in  themselves,  not 
only  provide  for  the  determination  of  reasonable  cost  but  also  in  many  instances 
over  burden,  unduly  penalize  and  under-reimburse  providers.  In  any  event,  this  is 
an  area  that  deserves  careful  and  intelligent  study  if  the  hospitals  and  the  patients 
they  serve  are  to  be  protected  in  accord  with  the  Medicare  statute. 
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Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  June  17,  1975. 

Hon.  Al  Ullman, 

Chairman,  House  Committee  on  Ways  and  Means, 
Washington,  D.C. 

Dear  Mr.  Chairman:  In  connection  with  the  hearing  recently  held  by  your 
Committee  on  H.R.  7000  and  related  issues,  I  would  deeply  appreciate  your 
including  the  attached  letter  in  the  official  hearing  record. 

Thank  you  for  your  cooperation  in  bringing  the  contents  of  this  letter  to  the 
attention  of  the  Committee  members. 

My  kindest  regards  and  best  wishes. 
Sincerely, 

Lindy  (Mrs.  Hale)  Boggs,  M.  C. 

Enclosure. 

Southern  Baptist  Hospital, 
New  Orleans,  La.,  May  22,  1975. 

Re  H.R.  7000. 
Hon.  Lindy  Boggs, 

U.S.  House  of  Representatives,  Longworth  House  Office  Building, 
Washington,  D.C. 

Madam:  I  should  like  to  urge  your  support  of  H.R.  7000  introduced  by 
Representative  Mark  Hannaford  (D-CA).  This  bill  would  provide  for  the  allow- 
ance of  an  inpatient  routine  nursing  salary  cost  differential  of  at  least  8.5%,  as  a 
reimbursable  cost  of  inpatient  nursing  care,  in  recognition  of  the  above-average 
cost  of  furnishing  such  care  to  aged  patients.  The  Social  Security  Administration 
has  proposed  to  eliminate  the  nursing  differential.  This  would  mean  additional 
cost  to  health  care  institutions  and  that  cost  would,  of  necessity,  have  to  be 
shifted  to  other  private  patients  receiving  care  in  the  same  institution  if  this 
true  cost  is  disallowed  by  the  Social  Security  Administration  under  the  reim- 
bursement formula  for  health  care  institutions  providing  care  to  the  beneficiaries 
of  the  medicare  program. 

I  trust  you  will  give  careful  consideration  to  this  bill  and  vote  in  support  of  it. 
Sincerely, 

Edward  H.  Clarkson, 
Health  Care  Administrator. 


Statement  of  the  Southern  California  Hospital  Council,  Stuart  J. 
Marylander,  President,  on  Behalf  of  250  Member  Hospitals 

/.  Termination  of  the  inpatient  routine  nursing  salary  cost  differential  {Federal 
Register:  May  23,  1975) 

In  P.L.  89-97  (Medicare  Law)  Congress  mandated  that  Medicare  costs  be 
borne  by  the  Medicare  program.  The  termination  of  the  nursing  differential 
violates  this  congressional  intent  for  it  will  shift  Medicare  program  costs  to  non- 
Medicare  patients,  an  amount  SSA  estimates  at  $120  million  per  year.  If  SSA 
enacts  this  change,  it  will  force  hospitals  to  increase  their  charges  to  non- Medicare 
patients  as  their  only  means  of  recovering  their  losses.  We  do  not  think  this  is 
desirable  or  in  the  best  interests  of  hospitals  or  the  public. 

In  a  sample  of  twenty  of  our  hospitals,  we  have  documented  the  average  nursing 
salaty  cost  differential  for  aged  Medicare  in-patients  to  be  in  excess  of  $38,000 
per  year,  per  hospital.  When  we  apply  this  average  to  our  entire  hospital  member- 
ship the  total  effect  approximates  $9.5  million  of  Medicare  costs  which  non- 
Medicare  patients  in  Southern  California  will  have  to  finance.  Needless  to  say, 
this  figure  amounts  to  an  indirect  and  unauthorized  taxation  of  significant  dimen- 
sions to  a  small  segment  of  our  population,  citizens  suffering  the  misfortune  of 
acute  illness,  i.e.  the  non-Medicare  hospitalized  patients.  If  not  outright  illegal, 
this  action  is  certainly  unjust. 

In  providing  the  8}i%  nursing  salary  cost  differential  for  aged  Medicare  patients 
(retroactive  to  July  1,  1969)  Medicare  regulations  and  SSA  explicitly  acknowledged 
(see  36  Federal  Register  12606,  July  2,  1971)  the  well  known  fact  that  aged  patients 
require  more  routine  nursing  care  than  other  patients.  These  1971  regulations 
were  based  on  valid  empirical  studies  and  the  regulations  provide  that  SSA  would 
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conduct  further  studies  on  the  nursing  care  needs  of  hospitalized  patients  prior 
to  any  revision  in  the  8}^%  (see  CFR,  section  405.430(c)(1)).  We  understand  that 
no  such  studies  have  been  undertaken  and  no  evidence  exists  to  justify  the  absurd 
suggestion  that  the  elderly  do  not  need  more  nursing  care  than  other  patients  in 
our  hospitals.  To  eliminate  the  8}^%  differential  without  any  credible  evidence 
is  arbitrary,  capricious  and  totally  unacceptable  to  the  health  care  industry. 

SSA  offered  three  reasons  for  its  decision  to  eliminate  the  8>£%  (40  Federal 
Register  11934,  April  3,  1975).  These  reasons  do  not  justify  the  action  of  SSA  and 
close  inspection  reveals  the  absence  of  evidence  and  logic.  Our  comments  on  them 
follow: 

1.  SSAreason. — Medicare  benefits  have  been  expanded  since  1972  to  include 
a  significant  number  of  beneficiaries  below  age  65. 

Comments. — These  new  Medicare  beneficiaries  constitute  a  very  small 
portion  of  the  Medicare  population.  Approximately  20  million  of  the  21.4 
million  Medicare  beneficiaries  of  93%  are  over  65  years  of  age.  In  addition, 
virtually  all  of  the  under  65  Medicare  beneficiaries  are  not,  by  definition, 
qualified  for  the  nursing  care  differential.  Hence,  SSA's  reason  is  irrelevant 
both  by  virtue  of  statistics  and  by  virtue  of  the  rules  of  logic. 

2.  SSA  reason. — Since  July,  1969  there  has  been  a  marked  increase  in  the 
number  of  special-care  units  and  aged  Medicare  patients  have  utilized  these 
units  to  a  greater  degree  than  the  general  routine-care  areas. 

Comments. — It  is  true  that  there  has  been  a  marked  increase  in  the  number 
of  special-care  units  in  hospitals  and  this  has  been  necessary  for  hospitals  to 
keep  current  with  the  practice  of  modern  medicine.  However,  the  vast 
majority  of  our  aged  Medicare  patients  in  Southern  California  are  still 
treated  in  routine-care  areas  and  this  fact  can  readily  be  verified  from  filed 
Medicare  Cost  Reports.  In  addition,  the  existing  regulations  do  not  allow 
any  routine  nursing  care  differential  for  Medicare  patients  requiring  special- 
care  units. 

3.  SSA  reason. — Changes  in  the  1972  Medicare  cost  apportionment  re- 
garding special-care  units  somehow  eliminates  the  need  for  the  8%% 
differential. 

Comments. — The  1972  cost  apportionment  changes  merely  assure  that  the 
Sl/2%  differential  is  paid  only  for  routine  nursing  care  of  aged  Medicare 
beneficiaries.  This  is,  by  no  means,  a  valid  reason  for  its  elimination. 
In  summary,  the  S}i%  nursing  differential  is  now  paid  for  aged  Medicare 
inpatients  because  valid  studies  have  determined  something  every  nurse  knows, 
that  the  elderly  hospital  patient  requires  more  nursing  care  than  younger  patients. 
This  cost  differential  must  be  retained  if  the  Medicare  program  is  to  function  in 
good  faith  with  hospitals,  the  public  and  in  accordance  with  the  intent  of  Congress 
and  the  Medicare  Law. 

On  behalf  of  the  hospitals  in  Southern  California,  we  respectfully  request  that 
you  take  appropriate  legislative  action  to  require  the  Social  Security  Administra- 
tion to  continue  the  routine  nursing  salary  cost  differential  in  accordance  with  the 
1971  Medicare  regulations  (see  CFR,  section  405.430(c)(1)). 

77.  Revision  in  the  schedule  of  limits  on  hospital  inpatient  general  routine  service 
costs — reduction  from  90th  to  80th  percentile  {Federal  Register:  May  30,  1975) 

The  revised  schedule  of  limits  on  hospital  inpatient  general  routine  service 
costs  is  a  misapplication  of  Section  223  of  P.L.  92-603.  Section  223  intended  to 
promote  hospital  efficiency  by  permitting  SSA  to  disallow  hospital  costs  which 
were  unreasonable  either  because  of  inefficiency  or  because  the  service  was  of  a 
luxury  nature  and  not  medically  necessary.  We  support  the  principle  of  efficiency 
in  hospitals  but  the  revised  regulations  limiting  hospital  inpatient  general  routine 
service  costs  do  not,  for  they  financially  punish  hospitals  irrespective  of  their 
level  of  efficiency.  The  revised  schedule  relates  only  to  costs,  not  to  the  justifica- 
tion, necessity  or  legitimacy  of  these  costs.  SSA  estimates  that  over  750  hospitals 
in  the  U.S.  will  be  denied  full  reimbursement  of  Medicare  patient  costs.  In  Cali- 
fornia alone,  this  will  affect  183  community  hospitals  (34%  of  all  such  hospitals  in 
the  State),  or  24%  of  the  total  of  750  in  the  U.S. 

The  Report  of  the  Committee  on  Finance  of  the  United  States  Senate  ac- 
companying the  1972  Social  Security  Amendments  shows  quite  clearly  the  Con- 
gressional concern  over  hospital  inefficiency  and  unnecessary  services  (Senate 
Report  No.  92-1230,  p.  187).  Accordingly,  Congress  authorized  SSA  to  set 
prospective  limits  on  a  "class"  and  "presumptive  basis."  Those  limits  are  to 
account  for  the  legitimate  variations  in  costs  from  one  institution  to  another  which 
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result  from  "differences  in  size,  in  the  nature  and  scope  of  services  provided,  the 
type  of  patients  treated,  the  location  of  the  institution  and  various  other  factors 
affecting  the  efficient  delivery  of  needed  health  services." 

We  do  not  feel  that  Congress  realized  the  full  impact  of  this  law,  viz.,  that  over 
750  hospitals  would  fail  to  receive  full  reimbursement  on  the  bais  of  grounds 
other  than  inefficiency  and  lack  of  necessity.  In  effect,  the  regulations  do  not 
implement  Congressional  intent. 

The  May  30,  1975  Federal  Register  states  that:  "The  results  of  lowering  the 
limits  to  the  80th  percentile  were  carefully  considered  before  the  notice  of  proposed 
Schedule  of  Limits  was  published.  It  continues  to  be  the  Secretary's  view  that 
because  of  the  more  homogeneous  groupings  resulting  from  the  improved  cost- 
limit  methodology,  which  more  accurately  reflect  the  necessary  input  costs  of  the 
hospitals,  it  is  appropriate  to  set  the  limit  at  the  80th  percentile  plus  10  percent 
of  the  median  of  each  classification  group.  The  revised  limits  will  better  identify 
hospitals  whose  costs  are  substantially  higher  than  those  deemed  necessary  for 
efficient  delivery  of  hospital  inpatient  general  routine  services." 

We  find  the  above  statement  illogical  and  completely  unsupportable,  based 
upon  the  following:  The  revised  schedule  modifies  the  classification  methodology. 
Previously,  hospitals  were  grouped  by  (1)  seven  bed  size  categories,  (2)  five 
state  per  capita  income  groupings,  and  (3)  location  in  either  a  Standard 
Metropolitan  Statistical  Area  (SMSA)  or  non-SMSA  area.  The  major  change  is 
to  substitute  the  SMSA  for  the  states  as  the  major  geographical  factor  for  urban 
areas.  An  individual  state's  SMSAs  could,  therefore,  fall  into  different  groupings. 
Nonurban  (non  SMSA)  areas  will  continue  to  be  grouped  on  a  statewide  basis. 

The  apparent  result  is  a  reimbursement  ceiling  less  than  1974-75  for  most 
hospitals  in  California,  in  a  period  of  rapid  inflation  (estimated  to  be  16%  per 
annum  in  the  health  care  field  by  SSA).  See  Attachment  B. 

The  "improved  cost  limit  methodology"  referred  to  by  the  Secretary  can  be 
clearly  disproven  by  referring  to  SMSA  Groups  I  and  II  for  hospitals  of  685 
beds  and  above.  The  revised  regulations  provide  for  a  limit  of  $170  in  Group  I 
and  $120  in  Group  II,  a  $50  or  40%  difference  in  Group  I  as  compared  to  Group  II. 
Such  differences  are  also  prevalent  in  all  size  providers  in  Groups  I  and  II  and  in 
certain  size  providers  in  Group  III  as  compared  with  Group  I  and  Group  II 
also.  Although  it  is  possible  that  these  differences  are  the  natural  result  of  a  well 
conceived  basis  for  groupings,  this  is  highly  unlikely.  For  example,  the  costs  in  a 
large  teaching  hospital  in  Philadelphia  or  Pittsburgh  (Group  II  hospitals)  would 
probably  parallel  a  similar  institution  in  Los  Angeles,  San  Francisco,  Chicago, 
Boston  or  Cleveland,  all  of  which  are  in  Group  I.  In  any  event,  a  difference  of  $50 
per  diem  is  obviously  unjustified. 

These  comparisons  strongly  indicate  that  the  economic  environment,  measured 
by  per  capita  income,  is  not  a  rational  basis  for  groupings.  Since  the  limits  relate 
to  hospital  costs,  apparently  a  presumption  has  been  made  that  costs  fluctuate  in 
direct  proportion  to  per  capita  income.  The  revised  limits  tend  to  prove  that  this 
is  not  the  case.  To  further  illustrate  this  irrational  conclusion,  Los  Angeles,  San 
Francisco,  Chicago,  and  New  York  are  deemed  to  be  comparable,  from  a  cost 
level  standpoint,  with  such  cities  as  Hartford,  Wilmington,  Rockford,  Ann 
Arbor,  Trenton  and  Richmond. 

Another  area  in  which  the  group  data  disprove  the  per  capita  income  basis  is 
in  the  groupings  for  nonurban  SMSA's  where  the  limits  for  Group  I  are  lower 
than  those  for  Group  II.  Per  capita  income,  if  it  were  a  valid  indication  of  relative 
cost  levels,  would  result  in  descending  costs  from  Group  I  through  Group  V. 
Since  the  non-SMSA  areas  have  been  classified  according  to  per  capita  income  of 
all  non-SMSA  counties  within  a  state,  per  capita  income  is  obviously  not  a  sound 
basis  for  classification. 

A  further  area  of  concern  is  the  bed  size  classifications,  which  have  been  reduced 
in  number  from  seven  under  the  existing  regulations  to  four  for  urban  SMSA's 
and  three  for  nonurban  SMSA's  under  the  proposed  regulations.  Perhaps  some 
reduction  was  warranted,  but  we  believe  the  reduction  was  too  severe.  For  ex- 
ample, to  group  those  hospitals  slightly  over  100  beds  with  those  slightly  under 
405  beds  appears  quite  extreme.  The  significant  changes  between  classifications 
in  the  schedule  of  limits  supports  our  concern. 

We  believe  that  another  basic  problem  lies  in  the  acknowledgement  stated 
in  the  proposed  regulations,  that  no  direct  provision  has  been  made  in  the  revised 
classification  for  the  effects  of  factors  such  as  educational  programs,  patient  mix, 
or  scope  of  services,  for  the  reasons  that  bed  size  has  been  shown  to  be  correlated 
with  these  factors  and  that  the  variables  tested  to  reflect  these  factors  more 
directly  did  not  show  promise  of  significant  improvement.  In  a  very  general  way 
it  is  probably  true  that  costs  relating  to  these  factors,  on  the  average,  tend  to 
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increase  with  the  size  of  the  hospital.  However,  there  are  so  many  exceptions  to 
this  generalization  that  to  associate  medical  specialty  and  teaching  hospitals 
with  community  or  investor  owned  hospitals  is  highly  questionable.  If  this  pro- 
posed rationale  were  to  prevail,  the  result  would  obviously  impose  a  penalty  on 
quality  care,  improved  treatment  of  complex  illnesses,  and  the  advancement  of 
medical  practice.  As  a  result,  we  recommend  that  consideration  be  given  to  all 
of  these  factors  including  a  three  tier  educational  classification,  medical  school, 
other  teaching  and  nonteaching. 

Reference  is  also  made  in  the  proposed  regulations  to  the  possibility  that  a 
provider  may  apply  for  an  exception  if  it  can  demonstrate  that  its  costs  exceed 
the  applicable  limit  by  reason  of  educational  activities  or  by  the  special  needs 
of  the  patients  treated.  This  is  an  inadequate  substitute  for  sound  classifications 
for  the  following  reasons: 

1.  Intermediaries  will  apply  the  limits  in  setting  interim  rates  creating  a 
cash  hardship  until  a  lengthy  exception  process  has  been  completed. 

2.  An  even  more  severe  hardship  results  where  a  provider,  after  obtaining 
area-wide  planning  approval  of  an  expansion  program,  attempts  to  issue 
revenue  bonds  but  cannot  satisfy  the  feasibility  requirements  until  a  pro- 
spective exception  has  been  obtained.  We  are  not  aware  that  a  prospective 
exception  is  provided  for  and,  even  if  it  were  possible,  the  length  of  time 
required  to  obtain  the  exception  could  materially  effect  the  marketability 
of  the  bonds  and  the  construction  costs. 

In  summary,  the  revised  schedule  uses  the  rhetoric  of  hospital  efficiency  but 
careful  analysis  reveals  a  formula  divorced  from  the  real  world  economic  envi- 
ronment in  which  hospitals  live.  If  implemented,  the  goal  of  fair  reimbursement 
will  be  compromised  and  the  ideal  of  efficiency  will  be  given  a  backhanded  blow. 
We  urge  you  to  take  appropriate  legislative  action  to  prevent  SSA  from  imple- 
menting this  illogical  revised  schedule  of  limits  on  hospital  inpatient  general 
routine  service  costs. 

ATTACHMENT  B 
SCHEDULE  OF  MAXIMUM  RATES 


County 


1974-75 


Bed  size 


1975-76 


Rate   Bed  size 


Increase  (decrease) 


Rate     Amount  Percent 


SMSA— Group  I :  Alameda,  Contra 
Costa,  Los  Angeles,  Marin, 
Monterey,  San  Francisco,  San 
Mateo. 


SMSA— Group  II:  Orange,  San 
Diego,  Santa  Barbara,  Santa 
Clara. 


SMSA— Group  III:  Fresno,  Napa, 
Placer,  Sacramento,  San  Joa- 
quin, Santa  Cruz,  Solano, 
Sonoma,  Stanislaus,  Yolo. 


SMSA— Group  IV:  Kern,  River- 
side, San  Bernardino,  Ventura. 


Nonurban  (outside  SMSA)— Group 
II:  Alpine,  Amador,  Butte, 
Calaveras,  Colusa,  Del  Norte, 
El  Dorado,  Glenn,  Humboldt, 
Imperial,  Inyo,  Kings,  Lake, 
Lassen,  Madera,  Mariposa, 
Mendocino,  Merced,  Modoc, 
Mono,  Nevada,  Plumas,  San 
Benito,  San  Luis  Obispo,  Sierra, 
Siskiyou,  Sutter,  Tehama, 
Trinity,  Tuolumne,  Yuba. 


Less  than  55   $114 

55  to  99   108 

100  to  169   111 

170  to  264   112 

265  to  404   102 

405  to  684   120 

More  than  684   134 

Less  than  55   114 

55  to  99   108 

100  to  169   111 

170  to  264   112 

265  to  404   102 

405  to  684   120 

More  than  684   134 

Less  than  55   114 

55  to  99   108 

100  to  169   111 

170  to  264   112 

265  to  404   102 

405  to  684   120 

More  than  684   134 

Less  than  55   114 

55  to  99    108 

100  to  169   111 

170  to  264   112 

265  to  404   102 

405  to  684   120 

More  than  684   134 

Less  than  55   97 

55  to  99   92 

100  to  169   99 

170  to  264   86 

265  to  404   82 

405  to  684   82 

685  and  above   82 


Less  than  100   $113 

ioo"to404^"II"ir""ni". 

404~to~684~.  " "  V.  "_ "  ""_  V ' " ~  133" 

685  and  above   170 

Less  "than  i  66" ~  ~  ~  "  ~  91  * 

100  to  404   96 

«5tb~684""I~~  96" 

685  and  above   120 

Less  than  100  "'.  89 

100  to  404   88 

W5~to684ll""~"~  89" 

685  and  above   89 

Less  than  100   86 

100  to  404   86 

4teto"eM"I"I"II  87" 

685  and  above   87 

Less  than  100       I  _  _  §6" 

100  to  169   89 

170  and  above   88 


($1) 
5 


(0.  9) 
4.6 


13 

36 
(23) 
(17) 
(15) 
(16) 

(6) 
(24) 
(14) 
(25) 
(19) 
(23) 
(24) 
(14) 
(31) 
(45) 
(28) 

(22) 
(25) 
(26) 
(16) 
(33) 
(47) 
(7) 
(2) 
(10) 

2 

6 

6 

6 


(-9) 
8.8 
10.8 
26.9 
(20.  2) 
(15.7) 
(13.5) 
(14.3) 
(5.  9) 
(20.  0) 
(10.4) 
(21.9) 
(17.6) 
(20.7) 
(21.4) 
(13.7) 
(25.8) 
(33.6) 
(24.  6) 

(20.  4) 
(22.5) 
(23.  2) 
(15.7) 
(27.  5) 
(35.1) 
(7.2) 
(2.2) 
(10.1) 
2.3 
7.3 
7.3 
7.3 
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Sparks  Regional  Medical  Center, 

Fort  Smith,  Ark.,  June  10,  1975. 

Mr.  John  M.  Martin,  Jr., 

Committee  on  Ways  and  Means, 

Longworth  House  Office  Building,  Washington,  D.C. 

Dear  Sir:  This  letter  is  written  for  your  consideration  during  your  committee 
hearings  scheduled  for  June  12,  1975,  regarding  proposed  changes  in  Medicare 
regulations. 

We  are  especiallj^  concerned  with  the  proposal  to  eliminate  the  8^  percent  nurs- 
ing differential.  Sparks  Regional  Medical  Center  is  a  531  bed  non-profit  facility 
providing  over  60,000  medicare  days  of  service  each  year.  Elimination  of  the 
nursing  differential  will  decrease  our  medicare  reimbursement  by  $40,000  annually. 
We  feel  that  elimination  of  the  differential  will  force  other  payors  to  pay  an  unfair 
amount  for  their  care  as  Medicare  will  no  longer  be  paying  for  the  additional  care 
which  is  required  for  the  aged  type  patients. 

We  feel  that  the  reasons  for  which  the  nursing  differential  was  originally  estab- 
lished are  still  very  valid  and  that  the  differential  should  be  continued.  In  our 
opinion,  any  valid  study  would  indicate  that  aged  patients  receive  more  costly 
inpatient  routine  nursing  care  than  other  adult  non-maternity  patients. 

Because  cf  our  interest  in  providing  health  care  to  all  persons  at  a  fair  and 
equitable  rate,  we  urge  you  to  reconsider  the  appropriateness  of  eliminating  the 
nursing  care  differential  related  to  medicare  reimbursement. 
Sincerely, 

Marvin  Altman. 


Spartanburg  General  Hospital, 

Spartanburg,  S.C.,  June  2,  1975. 

Mr.  John  M.  Martin, 

Chief  Counsel,  House  Ways  and  Means  Committee, 
Washington,  D.C. 

Dear  Mr.  Martin:  At  the  suggestion  of  Mr.  James  R.  Mann,  Representative 
from  the  Fourth  District  of  South  Carolina,  I  am  sending  you  the  enclosed  state- 
ment which  I  wish  to  have  included  in  the  record  of  hearings  on  June  12,  1975.  It 
is  my  understanding  that  the  Health  Subcommittee  of  the  House  Ways  and 
Means  Committee  will  hold  public  hearings  concerning  the  Medicare  Program 
on  the  aforementioned  date  and  I  feel  my  comments  are  germane  to  these  hear- 
ings. If  there  should  be  any  information  you  desire  or  if  I  can  be  of  any  assistance 
to  the  Subcommittee  in  their  hearings,  do  not  hesitate  to  contact  me. 
Sincerely  yours, 

Charles  C.  Boone,  Director. 

Enclosure. 

Statement  of  Charles  C.  Boone,  Director,  Spartanburg  General 

Hospital 

I  am  Charles  C.  Boone,  F.A.C.H.A.,  Director  of  Spartanburg  General  Hospital 
of  Spartanburg,  South  Carolina,  a  county  owned,  600  bed  institution  providing 
health  care  to  citizens  of  Piedmont  North  and  South  Carolinas. 

I  wish  to  strongly  protest  the  proposed  elimination  of  the  8.5  differential  now 
applicable  to  Medicare  patients.  Elimination  of  this  differential  as  proposed  by 
the  Secretary  of  HEW  would  subsequently  affect  the  financial  stability  of  many 
hospitals,  including  Spartanburg  General. 

The  8.5%  cost  differential  when  initiated  was  an  attempt  to  pay  hospitals 
fairly  for  the  care  of  older  patients  since  studies  performed  at  the  direction  of  the 
Secretary  proved  older  patients  required  a  more  intensive  level  of  nursing  care. 
The  contention  has  been  made  that  with  special  care  units  such  as  Intensive 
Care,  Coronary  Care,  and  Dialysis,  the  need  for  this  differential  is  no  longer 
valid.  This  is  obviously  incorrect  since  these  special  units  are  utilized  for  all 
patients  and  only  a  small  percentage  (one-third)  of  them  are  Medicare  patients. 

The  8.5%  has  been  shown  to  be  inadequate  in  the  past  and  continues  to  be  at 
the  present  time.  However,  it  is  certainly  better  than  nothing.  I  believe  it  is  always 
best  to  be  honest  about  such  a  situation  and  it  is  obviously  the  intent  of  the 
Secretary  to  arbitrarily  cut  expenses.  This  should  be  stated  to  the  press  rather 
than  the  devious  methods  of  trying  to  hide  the  facts.  It  is  also  very  obvious  that 
if  this  8.5%  is  eliminated  the  paying  patient  in  the  hospital  will  have  to  pay  a 
"sick  tax"  to  pick  up  part  of  the  Federal  Government's  share  of  providing  care 
of  the  aged. 
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I  would  appreciate  very  much  your  reconsidering  the  withdrawal  of  8.5% 
differential  since  obviously  at  this  time  there  has  not  been  sufficient  hospital  input 
into  the  decision  and  should  you  have  any  additional  information  with  which  I 
can  be  of  help,  please  let  me  know. 


Oak  Brook,  III.,  June  6,  1976. 

Hon.  Dan  Rostenkowski, 
House  Office  Building, 
Washington,  D.C. 

Dear  Representative  Rostenkowski:  Medicare  payment  for  medical  services 
rendered  from  July  1,  1974  through  June  30,  1975  is  based  on  the  75th  percentile 
of  fees  for  the  same  services  charged  during  calendar  year  1973.  Thus,  a  significant 
lag  of  almost  2  years  exists  for  reimbursement  determinations. 

The  unilateral  decision  of  HEW  to  fix  permanently  medicare  reimbursement  to 
1973  calculations  or  to  any  calendar  year  is  inappropriate  and  I  don't  believe 
Congress  intended  such  during  enactment. 

To  allow  this  HEW  Medicare  Regulation  to  stay  and  tie  reimbursement  to  any 
year  will  only  strangle  the  medical  care  reporting  system  and  reimbursement  and 
frustrate  the  patient  recipients. 

Your  investigation  of  these  actions  is  very  appreciated. 
Sincerely, 

Thomas  W.  Stach,  M.D. 


Statement  of  the  Texas  Nurses  Association  District  No.  9,  Candy 
Lockhart  R.N.,  Chairperson,  Legislative  Committee 

My  name  is  Candy  Lockhart  R.N.  I  am  co-chairperson  of  the  legislative 
committee  of  Texas  Nurses  Association  District  No.  9  in  the  Houston,  Texas 
area.  Ms.  Susan  Tollett  is  also  co-chairperson  of  the  legislative  committee. 

We  are  presenting  a  statement  on  behalf  of  Texas  Nurses  Association  Legislative 
committee  a  local  branch  of  American  Nurses  Association  with  over  8,000 
registered  nurses  actively  working  in  the  Houston  area.  Our  organization  is 
composed  of  all  registered  nurses  who  practice  professional  nursing  in  a  variety 
of  settings. 

We  appreciate  the  opportunity  to  present  the  thinking  of  registered  professional 
nurses  on  an  issue  of  extreme  importance,  to  the  health  and  well  being  of  all 
Americans  and  on  an  issue  that  will  have  a  significant  impact  on  the  quality  of 
patient  care. 

We  will  limit  our  comments  to  the  following  two  issues. 

1.  Utilization  review  procedures  for  hospital  and  skilled  nursing  facilities  as 
conditions  for  participation  in  the  medicare  program. 

2.  Termination  of  the  inpatient  routine  nursing  salary  cost  differential  as  a 
reimbursable  cost  of  a  provider. 

BASIS  FOR  COMMENT 

The  nursing  profession  with  over  50,000  active  registered  nurses  working  in 
Texas  and  the  largest  number  of  health  care  professionals  in  the  state  TNA  feels 
we  are  in  an  advantageous  position  to  render  expertise  on  the  following  subjects 
because  of  their  combined  abilities  and  close  working  relationships  to  patient 
care  problems. 

SUMMARY  AND  RECOMMENDATIONS 

Utilization  review  procedures 

1.  The  deadline  for  enforcement  no  longer  be  extended  past  July  1,  1975  and 
facilities  be  granted  no  other  time  extensions. 

2.  Technical  assistance  by  the  department  be  granted  if  rural  areas  continue  to 
find  it  difficult  to  participate  in  the  program. 

3.  The  review  procedure  take  a  different  look  at  combining  the  medical  and 
nursing  records  in  a  Problem  Oriented  System  to  cut  down  on  chart  review. 

4.  To  appoint  qualified  registered  nurses  to  participate  on  the  review  committees 
where  it  is  feasible  because  of  the  mal-distribution  of  physucians  in  certain  parts 
of  the  United  States. 
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Termination  of  the  inpatient  routine  nursing  salary  cost  differentials 

1.  No  research  has  been  conducted  to  counteract  the  original  study  granting 
the  8H%  cost  differential  as  cost  feasible. 

2.  Reimbursement  for  disabled  patients  and  patients  with  end-stage  renal 
disease  will  and  has  not  affected  this  cost  differential. 

3.  The  geriatric  patient  is  one  with  multiple  diagnoses  and  without  the  8H% 
cost  differential  it  would  be  economically  impossible  to  provide  the  degree  of 
skilled  nursing  care  needed  by  this  category  of  patients. 

Utilization  review  procedures 

The  utilization  review  procedures  for  hospital  and  Skilled  Nursing  Facilities  as 
conditions  for  participation  in  the  medicare  program  were  imposed  as  progressive 
means  to  regulate  the  cost  of  health  care  for  the  aged  as  well  as  the  quality  of  care 
delivered.  We  would  urge  the  compliance  of  institutions  by  the  proposed  effective 
deadline  of  July  1,  1975.  We  also  urge  that  no  other  extensions  of  the  effective 
deadline  be  granted.  The  institutions  should  be  encouraged  not  to  abate  their 
efforts  to  participate  in  the  program  but  be  assisted  to  find  alternative  ways  of 
compliance. 

An  analysis  of  the  problems  existing  in  the  utilization  review  process  should  be 
completed  to  form  the  basic  framework  for  an  effective  program  in  order  that 
facilities  be  able  to  participate.  In  a  survey  we  conducted  in  the  Houston  area  the 
following  areas  were  identified  by  facilities  as  major  problem  areas. 

1.  Cooperation  of  the  attending  physician  in  implementing  recommendations. 

2.  Cooperation  of  the  attending  physician  in  performing  reviews. 

3.  Cooperation  of  administration  in  implementing  recommendations. 

4.  Cooperation  of  administration  in  performing  reviews. 

5.  Cooperation  of  the  Nursing  staff. 

We  would  urge  the  committee  to  take  into  account  the  utilization  of  nurst 
clinicians  and  nurse  practitioners  on  utilization  review  committees  as  alternate- 
individuals  when  physician  presence  in  rural  areas  is  an  unreal  stic  requirement. 
This  would  require  technical  assistance  and  approval.  We  agree  with  the  secretary 
that  the  most  feasible  method  rather  than  in  House  committees  would  be  com- 
munity or  region  based  committees. 

The  independent  medical  review  will  help  to  assure  the  quality  and  appropri- 
ateness of  services  in  relation  to  the  current  needs  of  the  patient.  We  recognize  as  a 
priority  the  need  to  develop  better  information  systems.  We  offer  the  suggestions 
of  combining  the  physician  and  nurse  progress  note  and  the  patients  charts  be 
reflected  on  the  Problem  Oriented  system.  We  feel  the  utilization  of  the  PORS 
would  eliminate  the  duplication  of  checking  both  physician  and  nurse  progress 
notes.  If  they  are  PORS  organized  it  would  provide  more  data  and  be  more  per- 
tinent to  the  observed  patients  condition. 

Termination  of  the  inpatient  routine  nursing  salary  cost  differentials 

The  Texas  Nurse's  Association,  District  9,  opposes  termination  of  inpatient 
routine  nursing  salary  cost  differential  as  a  reimbursable  cost  of  the  provider.  This 
proposed  amendment  to  the  Medicare  Regulations  is  an  anti-inflationary  measure 
which  will  affect  the  elderly  who  are  already  outcasts  of  our  economic  society. 
These  are  the  individuals  who  are  least  capable  of  helping  themselves.  It  is  recog- 
nized that  anti-inflationary  measures  must  be  taken.  However,  it  is  imperative  that 
these  measures  not  deprive  our  elderly  of  needed  health  care. 

We  have  consulted  with  nurses,  hospital  administrators,  and  social  workers  in 
the  Houston  area,  and  there  is  an  overwhelming  opposition  to  the  proposed  amend- 
ment. The  160,  000  elderly  in  this  area  would  be  detrimentally  affected  if  the 
proposed  amendment  were  enacted.  The  specific  rationale  is  contained  in  the  follow- 
ing four  points: 

1.  Originally  studies  were  conducted  which  supported  the  need  for  8^%  routine 
nursing  salary  cost  differential  for  the  medicare  geriatric  patient.  No  studies  have 
been  conducted  to  support  the  deletion  of  this  differential. 

2.  Reimbursement  for  disabled  patients  and  patients  with  end-stage  renal  disease 
is  budgeted  separately.  Therefore,  these  individuals  are  unaffected  by  this 
regulation. 

3.  If  an  average  per  diem  reimbursement  were  provided,  Hospital  and  Nursing 
Home  administrators  would  be  encouraged  to  place  patients  in  intensive  care 
units  who  are  now  being  cared  for  in  the  regular  hospital  unit.  The  geriatric 
patient  usually  has  multiple  diagnosis  and  requires  complex  physical  care.  With- 
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out  the  8^%  cost  differential  it  would  be  economically  impossible  to  provide  the 
degree  of  skilled  nursing  care  needed  by  the  geriatric  patient  who  is  now  cared  for 
in  the  regular  hospital  unit. 

Placement  of  the  patient  who  needs  skilled  nursing  care  in  intensive  care  units 
would  be  economically  unsound  for  the  Federal  Government  since  these  units  are 
usually  three  times  the  cost  of  the  regular  hospital  unit.  It  would  also  tremendously 
overload  the  intensive  care  unit,  which  should  operate  to  provide  acute,  highly 
specialized  care  rather  than  skilled  nursing  care. 

4.  If  routine  nursing  salary  cost  differential  were  deleted  then  the  additional  cost 
which  is  incurred  in  the  care  of  the  geriatric  patient  would  have  to  be  absorbed  by 
the  remaining  population  of  patients  in  the  facilities.  Therefore,  it  would  beocme 
an  inflationary,  rather  than  anti-inflationary  measure. 


Statement  of  the  Texas  Hospital  Association,  O.  Ray  Hurst,  President 

summary 

The  Texas  Hospital  Association  strongly  opposes  the  implementation  of  regu- 
lations terminating  the  routine  inpatient  nursing  cost  differential  as  the  regulations 
are  illegal,  expressly  in  opposition  to  Congressional  intent  and  would  result  in 
additional  costs  which  must  be  borne  by  non-Medicare  participants. 

The  Texas  Hospital  Association  strongly  opposes  the  implementation  of  regu- 
lations implementing  the  revision  in  the  schedule  of  limits  on  hospital  inpatient 
general  routine  service  costs  as  arbitrary  and  irrational  and  an  apparent  effort  to 
reduce  budgetary  expenditures  under  the  guise  of  refusing  to  pay  for  inefficiency. 

The  Texas  Hospital  Association  supports  the  concept  of  Utilization  Review, 
but  encourages  Congress  to  consider  programs  which  will  assure  quality  of  care 
along  with  effecting  cost  control. 

statement 

The  Texas  Hospital  Association,  which  represents  over  630  institutional  and 
2700  personal  members  appreciates  the  opportunity  to  provide  written  comments 
to  the  Health  Subcommittee  of  the  House  Committee  on  Ways  and  Means.  Our 
comments  will  address  three  major  areas  of  concern  in  these  oversight  hearings: 

1.  Termination  of  the  routine  inpatient  nursing  cost  differential 

2.  Revision  in  the  schedule  of  limits  on  hospital  inpatient  general  routine 
service  costs 

3.  Utilization  Review 

Our  comments  will  address  the  rationale  through  which  these  various  proposals 
have  been  developed,  their  applicability  to  current  hospital  situations,  as  well  as 
the  effect  these  various  proposals  will  have  on  hospitals  in  Texas. 

Termination  of  the  routine  inpatient  nursing  cost  differential 

The  Texas  Hospital  Association  strongly  opposes  the  termination  of  the  8^2  % 
routine  inpatient  nursing  cost  differential  as  an  element  of  the  Medicare  Reim- 
bursement Formula.  Such  termination  is  expressly  contrary  to  the  letter  and  intent 
of  the  Medicare  Law  (P.L.  89-97)  which  clearly  directed  that  costs  with  respect 
"to  individuals  covered  by  the  [Medicare]  insurance  programs  .  .  .  will  not  be 
borne  by  individuals  not  so  covered"  [42  U.S.C.  §  1395  x  (V)  (A)].  While  directly 
in  contradiction  with  the  express  intention  of  the  Medicare  legislation,  the  De- 
partment of  Health,  Education  and  Welfare  continues  to  promulgate  regulations 
which  serve  to  reduce  Federal  expenditures  (not  costs)  in  the  Medicare  Program 
and  result  in  these  non-recoverable  costs  being  reallocated  to  non-program  partici- 
pants, in  opposition  to  the  intent  of  the  original  legislation. 

The  rationale  expressed  by  H.E.W.  in  no  longer  recognizing  the  8>£%  routin 
nursing  cost  differential  states: 

1.  Medicare  coverage  has  been  extended  to  beneficiaries  below  age  65 
disabled  beneficiaries,  and  beneficiaries  with  end-stage  renal  disease. 

2.  Since  the  1969  study  documenting  the  differential,  there  have  been 
marked  increases  in  the  numbers  and  use  of  special  care  beds  (intensive 
care,  coronary  care,  etc.)  where  more  intensive  nursing  care  is  provided. 

3.  In  recognition  of  the  greater  use  of  costly  special  care  beds,  special 
costs  finding  and  apportionment  is  allowed  under  Medicare  and,  therefore, 
it  is  appropriate  to  discontinue  the  8H%  nursing  differential. 

The  rationale  employed  by  H.E.W.  to  justify  discontinuation  of  the  nursing 
differential  refuses  to  recognize  a  number  of  highly  significant  facts  which  would 
refute  the  argument  for  termination. 
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1.  With  regard  to  extension  of  Medicare  benefits  to  beneficiaries  below  65, 
disabled  beneficiaries  and  beneficiaries  with  end-stage  renal  disease,  current 
Medicare  reimbursement  procedure  does  not  recognize  the  differential  for  non- 
aged and  special  beneficiaries.  Specifically,  the  nursing  differential  applies  to 
only  those  program  participants  over  65,  which  constitute  91%  of  Medicare  benefi- 
ciaries. It  is  illogical  to  discontinue  such  reimbursement  based  on  inclusion  of  these 
special  beneficiaries  when  they,  in  fact,  are  not  included  in  computation  of  reim- 
bursement which  includes  the  differential.  And  certainly,  that  same  reasoning 
cannot  justify  discontinuation  of  the  differential  for  a  great  majority  of  program 
participants.  Additionally,  it  could  be  effectively  argued  that  the  special  beneficiaries 
previously  referenced  indeed  require  more  intensive  nursing  care  than  that 
given  the  aged  Medicare  patient. 

2.  With  regard  to  the  marked  increases  in  special  care  beds  since  the  1969 
study  documenting  the  differential,  H.E.W.  has  failed  to  recongize  that  the 
proportion  of  Medicare  participants  treated  in  special  care  units  has  not  increased 
significantly  and  that  a  vast  majority  continue  to  require  more  intensive  routine 
nursing  care.  Additionally,  the  H.E.W.  argument  that  more  care  is  being  pro- 
vided in  special  care  units  is  particularly  inapplicable  in  Texas  as  in  1974  only 
22.4%  of  short  term  general  hsopitals  had  coronary  care  units  and  47%  had  intensive 
care  units,  compared  to  the  National  average  of  35%  with  coronary  care  units  and 
64.3%  with  intensive  care  units.  The  H.E.W.  assertion  that  more  intensive  care  is 
being  provided  in  special  care  units  is  undocumented  and  particularly  inapplicable 
in  Texas  where  the  termination  will  have  particularly  adverse  effects. 

Additionally,  no  new  study  has  yet  been  completed  which  would  document 
termination  of  the  differential.  In  fact,  if  studies  were  initiated,  it  would  be  found 
that  the  S%%  factor  is  inadequate  for  the  volume  of  additional  care  rendered. 

3.  With  regard  to  the  H.E.W.  assertion  that  special  cost  finding  and  apportion- 
ment mechanisms  are  available  to  provide  reimbursement  for  special  care  units; 
this  argument  pre-supposes  that  more  program  participants  are  receiving  care 
in  special  care  units,  an  undocumented  and  incorrect  assertion.  Additionally, 
cost  finding  in  special  care  units  is  applicable  only  to  the  care  in  those  units  and 
does  not  recognize  the  need  for  more  intensive  nursing  care  outside  the  special 
care  setting,  in  which  over  80%  of  Medicare  participants  receive  their  care. 
The  use  of  special  care  beds  for  some  cannot  justify  discontinuation  for  a  majority 
of  program  participants. 

The  result  of  the  discontinuation  of  the  nursing  differential  will  have  varied  and 
dramatic  results  for  Medicare  participating  hsopitals,  the  sum  of  which  will  be  an 
overall  reduction  in  reimbursement  which  will  result  in  either  reduction  in  the 
quality  of  care,  or  reallocation  of  Medicare  expenses  to  non-Medicare  participants, 
expressly  in  opposition  to  the  intent  of  the  original  legislation,  or  both.  The 
effects  on  dollar  volume  of  reimbursement  vary  according  to  patient  mix,  intensity 
and  nature  of  service,  local  economic  conditions  and  other  factors,  but  the  trend 
is  clear,  witness  the  following  examples: 

Reimbursement  for  a  seventv-five  bed  hospital  with  62%  Medicare  utiliza- 
tion would  be  reduced  by  $23,000  in  1974. 

Reimbursement  for  a  400  bed  facility  would  be  reduced  by  $28,000  ac- 
cording to  1974  cost  report. 

Reimbursement  for  a  225  bed  facility  would  have  been  reduced  by  $16,200 
in  1974. 

A  54  bed  facility  would  have  to  raise  room  charges  for  private  pay  patients 
approximately  $.60  per  day  to  recoup  losses  in  reimbursement  attributable 
to  the  nursing  differential. 

A  169  facility  with  8,000  Medicare  patient/days  would  lose  over  $10,000  in 
reimbursement. 

The  preceeding  examples  from  actual  Medicare  cost  reports  of  Texas  hospitals 
serve  to  substantiate  the  assertion  that  termination  of  the  8H%  differential  would 
reduce  reimbursement  for  services  rendered,  not  reduce  the  services  provided. 
The  alternatives  available  to  the  hospital  are  to  reduce  the  overall  quality  of  care 
to  reflect  the  reduced  reimbursement  or  to  increase  charges  to  non-Medicare 
participants,  in  direct  opposition  to  the  intent  of  the  Medicare  Law,  in  order  to 
recoup  lost  revenue.  Neither  of  these  alternatives  are  acceptable. 

In  summary,  the  Texas  Hospital  Association  is  opposed  to  termination  of  the 
Sl/i%  routine  nursing  salary  differential  as  such  termination  is  unlawful,  not 
substantiated  by  evidence  of  its  appropriateness,  and  expressly  in  conflict  with 
the  intent  of  the  original  Medicare  legislation. 
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Proposed  revision  in  the  schedule  of  limits  on  hospital  inpatient  general  routine 
service  costs 

The  Texas  Hospital  Association  strongly  opposes  the  proposed  revision  in  the 
schedule  of  limits  on  hospital  inpatient  general  routine  service  costs  in  the  Medi- 
care Program.  The  Department  of  Health,  Education,  and  Welfare,  proposal 
would  change  the  limitation  on  reimbursement  from  the  90  percentile  to  the  80 
percentile,  modify  the  classification  methodology  by  making  the  SMSA  the  major 
geographical  factor  for  urban  areas,  and  change  the  classification  system  to  reduce 
the  number  of  classification  cells  from  70  to  32. 

The  rationale  asserted  by  H.E.W.  in  justifying  the  reduction  of  reimbursement 
level  to  the  80th  percentile  indicates  this  action  is  necessary  to  control  costs  from 
inefficient  hsopital  operations  and  unnecessary  care  delivered  in  "luxury"  hospitals. 
However,  these  arguments  are  arbitrary,  and  have  not  been  documented. 

Setting  reasonable  reimbursement  at  the  80th  percentile  financially  penalizes 
those  special  treatment  facilities  which  do  not  fall  within  the  established  norms 
due  to  their  unique  care  situations.  Additionally,  the  80th  percentile  factor  does 
not  take  into  consideration  factors  such  as  education  programs,  patient  mix,  or 
scope  of  services  in  determining  the  appropriate  reimbursement  level.  Section 
405.460  of  the  existing  regulations  authorizes  the  Secretary  to  use  these  additional 
factors  in  determining  classification  systems. 

The  establishment  of  a  reasonable  reimbursement  level  at  the  80th  percentile 
level  in  ord  r  to  avoid  reimbursement  to  inefficient  hospitals  has  no  foundation. 
No  data  has  been  developed  which  categorically  establishes  inefficiency  at  any 
level  above  the  80th  percentile.  It  appears  this  action  is  an  arbitrary  determination 
and  does  not  take  into  account  the  factors  listed  previously  that  affect  the  hos- 
pital's cost  of  operation. 

Additionally,  current  Medicare  cost  reporting  procedures  should  identify  and 
disallow  any  item  categorized  as  a  "luxury"  item,  thus  refuting  the  assertion  that 
the  80th  percentile  reimbursement  level  is  necessary  to  control  unnecessary  luxury 
expenditures. 

The  second  stated  rationale  of  H.E.W.  in  justifying  the  change  in  comparison 
groupings  maintains  that  there  is  a  significant  correlation  between  per  capita  in- 
come and  medical  costs,  and  thus  maximum  reimbursement  levels  should  be 
established  according  to  per  capita  income  within  these  arbitrary  income  group- 
ings. Statistical  correlation  does  not  necessarily  establish  a  cause  and  effect  rela- 
tionship, and  this  is  certainly  the  case  with  regard  to  per  capita  income  categoriza- 
tion. There  is  no  dependable  relationship  between  per  capita  income  and  medical 
costs  that  can  be  applied  consistently  and  fairly  without  recognizing  such  import- 
ant factors  as  patient  mix,  scope  of  services  and  educational  programs,  which 
have  not  been  recognized. 

Finally  with  regard  to  the  reduction  in  the  number  of  bed  size  categories, 
H.E.W.  maintains  this  will  result  in  more  homogenous  grouping  of  similar  facili- 
ties. In  fact  what  will  result  is  more  disparity  in  comparable  reimbursement  levels 
as,  for  example,  hospitals  with  just  over  100  beds  will  be  compared  with  hospitals 
of  over  400  beds,  on  no  national  basis.  It  is  grossly  unfair  to  expect  that  costs  or 
care  in  a  100  bed  hospital  will  compare  reasonably  with  the  costs  of  care  in  a  400 
bed  hospital,  especially  for  reimbursement  purposes.  Again,  these  groupings  were 
developed  without  consideration  for  patient  mix,  scope  of  service  or  educational 
programs. 

Of  utmost  importance  is  the  fact  that  Congress  in  enacting  Section  223  of  P.L. 
92-603,  the  section  authorizing  the  referenced  changes,  intended  to  preclude 
reimbursement  for  costs  resulting  from  marked  inefficiency  or  excessive  services. 
The  regulations  as  proposed  do  not  reflect  the  intent  of  Congress,  but  rather  serve 
as  an  other  example  of  a  cost  reduction  program  that  will  shift  legitimate  Medicare 
program  costs  to  private  patients  in  contradiction  to  the  Medicare  Law.  The  long 
range  consequences  of  such  continued  efforts  on  the  ability  of  hospitals  to  deliver 
services  to  both  the  Medicare  and  private  patient  cannot  be  ignored. 

The  proposed  reduction  in  the  schedule  of  limitations  would  affect  54  Texas 
hospitals,  according  to  SSA  data,  and  it  appears  that  the  real  reason  behind  the 
proposed  80th  percentile  reduction  is  arbitrary  budget  cutting,  not  any  new  cost 
containment  methodology  or  better  classification  system,  and  for  that  reason  the 
Texas  Hospital  Association  strongly  opposes  implementation  of  such  regulations. 
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Utilization  review 

The  Utilization  Review  regulations  have  had  the  most  dramatic  effect  on  the 
health  system  of  any  regulations  recently  promulgated.  These  regulations  have 
such  great  significance  in  that  they  affect  not  only  the  hospital's  reimbursement  but 
also  its  medical  staff  relations,  and  can  significantly  influence  the  hospital's  re- 
lationship with  its  community.  Yet  the  Utilization  Review  requirements  primiarly 
establish  cost  controls,  while  only  obliquely  espousing  quality  controls. 

Utilization  Review  and  Professional  Standards  Review  were  incorporated  in 
P.L.  92-603  in  an  effort  to  control  costs  by  controlling  excessive  utilization.  Both 
programs  were  developed  with  very  little  provider  input.  Consequently,  the  results 
of  Utilization  Review  and  its  effect  on  the  hospital  have  been  ignored,  and  more 
importantly,  the  impact  on  the  quality  of  care  received  by  the  patient  has  been 
downgraded. 

The  Texas  Hospital  Association  has  supported  effective  utilization  review  by  our 
hospitals  as  a  mechanism  to  improve  care  and  to  control  costs  to  the  patient. 
However,  the  manner  in  which  such  review  is  performed  can  be  the  determining 
factor  in  the  effectiveness  of  the  program.  Current  Utilization  Review  Regula- 
tions require  ongoing  review  of  admissions  and  the  addition  of  personnel  to  per- 
form the  requisite  review  within  the  time  frame  required.  Obviously,  these  addi- 
tional costs  must  be  borne  by  the  patient  and/or  the  providers,  thus  reducing  its 
overall  cost  effectiveness. 

Significant  opposition  to  the  cost  effectiveness  of  such  review  can  certainly  be 
raised,  when  viewed  in  light  of  alternatives  available  on  a  less  expensive  basis. 
Certainly  it  seems  highly  inadvisable  to  implement  such  an  involved  and  expen- 
sive program  as  enunciated  in  the  regulations  when  the  methodologies  for  the 
much  less  complex  retrospective  review  have  not  yet  been  developed.  Certainly 
we  should  crawl  before  we  walk. 

In  that  regard  we  would  recommend  development  of  a  new  review  procedure, 
utilizing  provider  input,  to  more  effectively  address  the  problems  of  cost  control 
and  the  assurance  of  quality  patient  care.  The  patient's  welfare  should  be  the  focal 
point  of  any  such  program  with  any  cost  savings  therefrom  an  important  but 
secondary  consideration. 

Summary 

The  Texas  Hospital  Association  strongly  opposes  the  implementation  of  regula- 
tions terminating  the  routine  inpatient  nursing  cost  differential  as  the  regulations 
are  illegal,  expressly  in  opposition  to  Congressional  intent  and  would  result  in 
additional  costs  which  must  be  borne  by  non-Medicare  participants. 

The  Texas  Hospital  Association  strongly  opposes  the  implementation  of  regula- 
tions implementing  the  revision  in  the  schedule  of  limits  on  hospital  inpatient 
general  routine  service  costs  as  arbitrary  and  irrational  and  an  apparent  effort  to 
reduce  budgetary  expenditures  under  the  guise  of  refusing  to  pay  for  inefficiency. 

The  Texas  Hospital  Association  supports  the  concept  of  Utilization  Review, 
but  encourages  Congress  to  consider  programs  which  will  assure  quality  of  care 
along  with  effecting  cost  control. 


Statement  of  the  Valley  Presbyterian  Hospital,  Henry  X.  Jackson,1 
Administrator  and  Executive  Vice  President 

SUMMARY 

Statement  regarding  the  illegality  of  the  termination  of  the  Sy2%  inpatient 
routine  nursing  salary  cost  differential  under  the  Medicare  program,  P.L.  89-97. 
Discussion  includes  validation  of  a  differential  in  the  requirement  for  services 
provided  for  elderly  patients  (in  excess  of  20%),  and  objection  to  the  necessity  of 
passing  on  this  labor  cost  differential  to  non-Medicare  patients. 

STATEMENT 

I  would  like  to  make  a  statement  regarding  the  discontinuation  of  the  W%% 
nursing  differential  announced  in  April  3,  1975,  Federal  Register,  and  which  is  to 

1  Mr.  Jackson  is  immediate  Past  President  of  the  Association  of  Western  Hospitals  en- 
compassing the  13  Western  States  ;  Governor  over  nine  Western  States  for  the  American 
College  of  Hospital  Administrators  ;  and.  immediate  Past  Chairman  of  Regional  Advisory 
Board  No.  IX  of  the  American  Hospital  Association. 
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be  discussed  at  the  June  12,  1975,  Public  Hearing  by  the  Subcommittee  on  Health 
of  the  House  Ways  and  Means  Committee. 

It  appears  to  me  that  the  action  intended  by  the  Social  Security  Administration 
in  dissolving  the  nursing  salary  cost  differential  is  in  direct  opposition  to  the 
intent  of  the  Medicare  Law,  P.L.  89-97,  which  clearly  states  that  "The  cost  with 
respect  to  individuals  covered  by  the  [Medicare]  insurance  programs  .  .  .  will 
not  be  borne  by  individuals  not  so  covered  ..."  (emphasis  added).  This  8^% 
differential  was  established  by  studies  conducted  by  SSA  in  which  the  hospital 
I  represent  took  part.  In  fact,  the  studies  conducted  at  this  hospital  bore  out 
evidence  of  additional  nursing  care  being  required  by  the  elderly  in  excess  of  20%. 
This  is  further  supported  by  studies  completed  by  the  Commission  for  Adminis- 
trative Services  in  Hospitals  (CASH),  which  offers  shared  service  industrial 
engineering  services  to  a  large  number  of  hospitals  throughout  California.  In 
accordance  with  the  studies  by  CASH,  our  efficiency  standards  for  nursing  care 
allow  an  additional  22%  in  labor  hours  for  the  care  of  patients  over  65  years 
of  age. 

Since  the  action  proposed  by  SSA  to  eliminate  the  nursing  care  differential  has 
not  been  supported  by  additional  studies  or  surveys,  it  must  be  assumed  that 
such  action  is  based  solely  upon  budgetary  constraints  faced  by  the  department. 
Such  action  not  only  violates  the  law  as  quoted  above,  but  also  must  necessarily 
transfer  the  expense  for  the  additional  care  required  by  elderly  patients  from  the 
Federal  government  which  has  contracted  to  underwrite  such  services  to  non- 
Medicare  patients. 

A  discontinuation  of  the  8)4%  differential  places  each  contracting  hospital 
in  an  untenable  dilemma.  Should  the  hospital  continue  to  provide  the  standard 
of  care  required  by  the  elderly?  If  so,  then  the  cost  of  providing  that  care  which 
is  in  excess  of  that  which  the  Federal  government  will  underwrite  must  be  passed 
on  to  other  patients — thus,  unnecessarily  escalating  the  cost  of  health  care. 
(Differential  reimbursed  by  Medicare  amounted  to  over  $32,000  at  Valley  Pres- 
byterian Hospital  during  the  last  fiscal  year.  A  point  in  fact,  nursing  services 
actually  provided  for  the  elderly  at  this  facility  amounted  to  over  $73,000,  since 
our  standards  allow  for  an  additional  22%  staffing  for  patients  over  65.)  The 
remaining  option  is  for  hospitals  to  curtail  services  provided  to  Medicare  patients 
to  the  level  at  which  the  Federal  government  is  willing  to  pay?  This  alternative 
would  unfairly  jeopardize  the  well-being  of  elderly  patients  and  could  never  be 
seriously  considered  by  this  hospital,  or  any  other  hospital  with  concern  for  the 
welfare  of  the  community  it  serves. 

The  decision  to  pass  on  a  portion  of  the  cost  of  treating  Medicare  patients 
to  other  patients  not  only  unjustifiably  escalates  the  cost  of  health  care,  but  is  a 
form  of  double  taxation  to  the  non-Medicare  patient.  Such  action  would  tax  a 
non-Medicare  patient  first  through  Social  Security  payments  and  again  as  a 
patient  when  a  portion  of  his  hospital  bill  must  subsidize  the  patients  over  65. 
This  double  taxation  already  exists  to  the  extent  that  Medicare  departmentalizes 
hospital  expenses  and  refuses  to  recognize  the  replacement  cost  of  assets  in  its 
depreciation  methodology.  Such  a  double  tax  levied  on  sick  people  places  a  heavy 
burden  on  them  at  a  time  when  they  can  least  afford  to  pay. 

If  the  Federal  government  is  going  to  mandate  itself  as  an  underwriter  of  health 
insurance,  then  it  must  recognize  the  full  cost  of  providing  the  services  it  insures. 
It  is  an  unfair  exercise  of  Federal  proclamation  to  attempt  to  solve  its  own  fiscal 
and  budgetary  problems  by  attempting  to  transfer  the  cost  of  its  program  to 
noncovered  recipients  of  health  care  services. 


[The  following  letter  was  forwarded  for  the  record  by  Congressman  Thomas  N. 

Downing:] 

Virginia  Hospital  Association, 

Richmond,  Va.,  April  8,  1975. 

Hon.  Thomas  N.  Downing, 

U.S.  House  of  Representatives,  Rayburn  House  Office  Building, 
Washington,  D.C. 

Dear  Tom:  May  we  respectfully  call  to  your  attention  another  decision  of  the 
Federal  Government  which  will  compound  the  increasingly  alarming  financial 
plight  of  Virginia  hospitals:  The  Department  of  HEW  has  recently  announced 
that  it  will  discontinue  an  8H  Percent  Nursing  Differential  under  the  Medicare 
program. 
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Their  arguments  are  weak  in  support  of  this  decision.  They  claim  that  increased 
use  of  special  care  units  and  Medicare  coverage  of  the  disabled  and  patients  with 
chronic  renal  disease  make  the  nursing  differential  unnecessary.  We  know  this 
is  not  true.  These  arguments  do  nothing  to  refute  the  documented  evidence  that 
Medicare  patients  require  25  percent  more  nursing  care  than  do  other  patients. 

Most  of  the  smaller  or  rural  hospitals  in  Virginia  do  not  have  special  care  units, 
but  they  do  have  a  large  proportion  of  Medicare  patients.  The  eliminating  of  the 
nursing  differential  will  have  a  decided  impact  on  these  hospitals  particularly. 

By  law,  Title  XVIII  requires  that  the  Medicare  program  pay  for  its  full  costs 
and  not  be  subsidized  by  non-Medicare  patients.  This  latest  HEW  decision  seems 
to  be  in  direct  violation  of  Title  XVIII  requirements. 

If  the  decision  holds  and  hospitals  must  pass  on  to  their  paying  patients  the  cost 
of  the  $120  million  estimated  savings  in  Medicare  costs  through  removing  the 
nursing  differential,  can  you  imagine  the  impact  on  the  public? 

The  wrath  of  Congress,  the  government  and  the  public  would  be  loud  and  clear 
about  "another  increase  in  hospital  costs". 

It  it  is  not  possible  to  pass  on  this  loss  to  our  paying  patients,  then  hospitals  in 
Virginia  will  have  no  recourse  other  than  a  reduction  in  services  to  all  patients. 
This  too  would  bring  down  the  wrath  .  .  .  etc. 

We  would  appreciate  whatever  influence  you  can  exert  in  persuading  Secretary 
Weinberger  that  his  latest  decision  should  be  reversed.  It  will  have  a  profound 
effect  on  the  efforts  of  hospitals  to  remain  financially  viable  and  provide  the  health 
care  services  the  public  expects  of  them. 
Very  truly  yours, 

Stuart  D.  Ogren, 

Executive  Director. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C.,  June  12,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Subcommittee  on  Health, 

Committee  on  Wayp  and  Means,  Washington,  D.C. 

Dear  Mr.  Chairman:  I  have  received  a  letter  from  Dr.  Robert  K.  Heide, 
Secretary-Treasurer  of  the  Virginia  Society  of  Internal  Medicine,  concerning 
the  medicare  reimbursement  formula,  and  a  regulation  proposed  by  the  Depart- 
ment of  Health,  Education,  and  Welfare.  I  would  appreciate  it  if  the  views 
expressed  by  him,  and  the  comments  in  the  letter  which  he  enclosed  from  Dr. 
Ralph  F.  Reinfrank,  President  of  the  American  Society  of  Internal  Medicine, 
could  receive  your  careful  consideration. 

Thank  you. 
Sincerely, 

G.  William  Whitehurst. 

Enclosures. 

Virginia  Society  of  Internal  Medicine, 

Norfolk,  Va.,  June  4,  1975. 
Re  Hearing  Subcommittee  on  Health  Committee  on  Wavs  and  Means  section 

224  (A)  of  Public  Law  92-603. 
Hon.  G.  William  Whitehurst, 
Cannon  Building,  Washington,  D.C. 

Dear  Mr.  Whitehurst:  The  American  Society  of  Internal  Medicine  is  a 
society  of  practicing  diagnosticians  numbering  over  14,000  nationally.  I  am 
writing  on  behalf  of  the  Virginia  chapter  of  the  Society  on  Internal  Medicine  and 
we  number  approximately  three  hundred  at  this  time.  This  letter  is  a  cover 
letter  transmitting  a  prepared  letter  by  Dr.  Reinfrank,  President  of  American 
Society  of  Internal  Medicine.  Dr.  Reinfrank  speaks  the  Societies'  view  relating 
to  the  proposed  regulation  published  in  the  April  14,  1975  Federal  Register  which 
describes  implementing  Section  224  (A)  of  Public  Law  92-603. 

This  Society  would  like  to  ask  you  to  review  the  enclosed  letter  of  Dr.  Rein- 
frank which  expresses  our  views  relating  to  the  Medicare  reimbursement  formula 
proposed  for  our  senior  citizens  on  Medicare.  We  feel  that  this  enactment  would 
essentially  cost  our  senior  citizens  approximately  thirty  million  dollars,  while 
saving  the  Medicare  program  a  like  amount.  We,  as  physicians,  feel  that  the 
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Medicare  program  has  not  worked  out  well  for  our  senior  citizens.  Most  costs 
are  being  passed  on  to  them  yearly  in  large  part  due  to  bureaucratic  administrative 
red  tape  of  the  program. 

We  do  not  believe  that  there  has  been  sufficient  time  for  study  of  the  impact  of 
this  reimbursement  schedule  on  Medicare  recipients  or  on  the  physicians.  The  1971 
base  line  fee  levels  that  are  to  be  used  were  at  a  time  when  there  was  a  price 
freeze  in  effect.  Many  costs  of  running  a  physicians  office  have  increased  at  a  much 
greater  rate  than  the  over  all  consumer  price  index  might  indicate.  Malpractice 
alone  has  increased  by  30  to  40  percent  in  the  last  year.  Because  of  the  increasing 
complexity  of  our  being  required  to  complete  in  greater  detail  Medicare,  Medicaid, 
and  other  insurance  forms  we  have  had  to  increased  our  office  forces  to  handle 
the  paper  load. 

The  sub-committee  on  Health  Ways  and  Means  is  holding  a  public  hearing  on 
Thursday  June  12th  beginning  at  10:30  A.M.  in  the  main  committee  hearing 
room  of  the  Longworth  House  Office  Building.  Opportunity  will  be  provided  at 
that  time  for  members  of  Congress  to  testify  at  the  meeting.  We  Would  gfeatly 
appreciate  your  interest  and  support  at  this  hearing  to  request  that  HEW  with- 
draw the  proposed  regulation  and  pursue  implementation  of  Section  224  in  the 
manner  recommended  in  Dr.  Reinfrank's  comment. 

Thank  you  for  your  consideration. 
Sincerely, 

Bob 

Robert  K.  Heide,  M.D., 

Secretary-  Treasurer, 

Virginia  Society  of  Internal  Medicine. 

Enclosure. 

American  Society  of  Internal  Medicine, 

San  Francisco,  Calif.,  May  15,  1975. 
Re  proposed  regulations  published  in  the  April  14,  1975  Federal  Register  to  imple- 
ment Section  224(a)  of  Public  Law  92-603. 
James  B.  Cardwell, 

Commissioner,  Social  Security  Administration, 
Washington,  D.C. 

Dear  Commissioner  Cardwell:  Before  commenting  on  the  substance  of  these 
proposed  regulations,  we  would  like,  again,  to  express  the  often  stated  concern 
that  30-day  comment  periods  are,  in  many  instances,  inadequate  for  thorough 
review.  We  believe  this  to  be  particularly  true  in  this  case  as  evidenced  by  the 
two-and^a-half  years  required  to  develop  the  regulations  due  to  the  complexity  of 
Section  224(a)  and  the  proposed  regulations  themselves.  It  seems  a  great  disservice 
to  Medicare  recipients  and  the  medical  profession  to  allow  only  30  days  to  review 
and  comment  on  such  important  regulations.  We  requested  an  extension  of  time 
to  comment  but  to  date  have  received  no  reply. 

The  preface  to  the  actual  proposed  regulations  states  that,  "The  Economic 
Index  will  be  based  on  information  on  changes  in  expenses  of  physicians'  office 
practice  and  in  general  earning  levels  ..."  We  find  this  statement  misleading  and 
in  conflict  with  information  distributed  at  a  pre-publication  presentation  by  BHI 
officials  April  11  attended  by  representatives  of  ASIM.  In  fact,  the  formula  pro- 
posed is  based  on  surrogate  indices,  not  actual  determinations  of  changes  in  ex- 
penses of  physicians'  office  practice.  Some  specific  concerns  we  have  ab6ut  the 
indices  used  in  the  formula  for  computing  physician  practice  costs  are: 

1.  Wages  of  office  help  are  measured  by  changes  in  the  earnings  of  non-super- 
visory workers  in  finance,  industry  and  real  estate.  This  may  be  an  adequate 
measure  of  the  trend  of  wages  for  clerical  workers  but  we  do  not  think  it  reflects 
the  wages  for  allied  health  personnel  such  as  physicians'  assistants,  nurses  and 
medical  secretaries. 

2.  Office  space  costs  are  represented  by  the  cost  of  housing  for  urban  wage 
earners  and  clerical  workers.  Has  there  been  any  study  of  the  correlation  between 
this  index  and  physician  office  space  costs?  We  do  not  see  that  there  is  a  necessary 
correlation.  This  substitute  index  may  be  particularly  inequitable  to  those  many 
physicians  who  rent  space  in  prime  areas. 

3.  For  the  variable  in  the  proposed  formula  termed  "  Other  Expenses  of  Phy- 
sician Practice"'  it  is  proposed  to  use  the  Consumer  Price  Index  (CPI). Besides 
duplicating  the  measurement  of  expenses  included  elsewhere  in  the  formula, the 
CPI  does  riot  take  into  consideration  those  expenses  which  are  unique  to  medical 
practice.  The  appropriateness  of  the  formula  can  be  contested  solely  because 
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it  does  not  take  into  account  the  astronomical  increases  in  medical  liability  insur- 
ance premiums  (e.g.  400%  in  California).  This  is  just  one  example  of  expenses 
unique  to  medical  practice.  Our  concern  is  supported  by  data  published  in  the 
March  31,  1975  issue  of  Medical  Economics  which  states  that  physicians'  practice 
expenses  rose  17%  in  1974  as  compared  with  an  advance  of  12%  for  the  CPI. 
Because  the  " Other  Expenses  of  Physician  Practice"  constitute  34%  of  physician 
practice  costs  in  the  formula,  any  disparity  will  have  a  significant  effect  on  the 
economic  index  limit. 

We  have  one  serious  concern  regarding  the  computation  for  general  earning 
levels: 

4.  The  index  of  average  weekly  earnings  is  used  as  a  measure  of  the  change  in 
the  general  earning  levels  of  workers.  Average  weekly  earnings  are  influenced 
by  many  factors  including  part-time  workers,  over-time,  shift  differentials,  wage 
and  salary  rate  changes,  number  of  hours  worked,  industry  mix,  occupational 
mix,  sex  mix,  age  mix,  etc.  Changes  in  the  index  of  average  weekly  earnings  can 
be  effected  by  shifts  unrelated  to  wage  and  salarj^  levels.  For  example,  if  in  a 
recession  high  paying  industries  such  as  auto  companies  lay  off  a  substantial  num- 
ber of  workers,  the  index  could  decrease  (or  the  increase  could  be  depressed) 
eveu  if  the  wage  rates  are  not  reduced. 

Our  organization  has  had  the  opportunity  to  review  the  above  mentioned 
indices  because  we  were  invited  to  attend  the  April  11  meeting,  for  which  we  are 
most  appreciative.  However,  we  must  question  the  propriety  of  printing  only  the 
general  philosophy  in  the  Federal  Register  without  indicating  the  source  of  data 
to  be  used  or  even  the  formula  by  which  the  economic  index  limit  is  to  be  calculated. 

In  the  Senate  Finance  Committee  Report  on  Section  224(a)  it  states  "..  .  .  the 
indexes  are  not  to  be  applied  on  a  procedure  by  procedure  basis  .  .  However, 
if  our  interpretation  is  correct,  the  published  regulations  would  apply  the  economic 
index  limit  to  each  individual  service  and  procedure.  This  would  appear  to  be  in 
direct  conflict  with  the  intent  of  the  Senate  Finance  Committee.  By  applying 
the  index  in  this  manner,  the  aggregate  increase  in  prevailing  charge  levels  will 
most  likely  fall  below  the  percentage  derived  from  the  formula,  since  some  fees 
will  increase  more  than  the  percentage  allowed  and  some  less. 

ASXM  is  concerned  that  implementation  of  the  proposed  formula  will  further 
change  the  intent  of  the  Medicare  law  passed  10  years  ago  by  making  elderly 
patients  assume  an  ever  greater  portion  of  their  medical  bills.  It  has  been  sug- 
gested that  $30  million  will  be  saved  in  the  first  year  of  implementation  of  the 
economic  index  limit  formula.  We  are  concerned  that  the  government  will,  in 
fact,  merely  be  passing  these  costs  on  to  the  elderly.  We  also  believe  the  resultant 
decrease  in  assignment  acceptance  will  increase  administrative  costs. 

In  summary,  we  believe  the  proposed  regulations  should  be  withdrawn  for  the 
following  reasons: 

The  surrogate  indices  proposed  do  not  reflect  the  true  cost  of  medical 
practice. 

The  source  of  data  and  proposed  formula  were  not  published  in  the 

Federal  Register. 

The  application  of  the  index  on  a  procedure  by  procedure  basis  is  in  conflict 
with  the  intent  of  Section  224(a). 

The  index  will  place  a  greater  financial  burden  on  the  elderly. 
We  request  that  regulations  be  developed  that  more  accurately  reflect  the 
expense  of  medical  practice.  We  would  then  ask  that  these  regulations  be  published 
with  all  the  information  required  to  determine  how  calculations  will  be  made  and 
that  the  medical  profession,  speaking  for  ourselves  and  our  Medicare  patients, 
be  given  sufficient  time  to  respond  to  the  regulations. 
Sincerely  yours, 

Ralph  F.  Reinfrank,  M.D., 

President. 


Statement   of   the   Washington   Hospital   Center,    R.    M.  Loughery, 

Administrator 

The  Washington  Hospital  Center  is  thankful  that  your  subcommittee  hearings 
have  provided  us  the  opportunity  to  submit  comments  concerning  the  implemen- 
tation of  provisions  contained  in  the  Social  Security  Amendments  of  1972  (PL 
92-603).  We  are  seriously  concerned  about  the  disruptive  effect  on  the  health 
care  industry  caused  by  the  discriminatory  inequitable  administrative  decisions 
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by  the  Department  of  Health,  Education  and  Welfare  (D.H.E.W.).  We  will 
address  two  of  the  items  on  your  agenda,  both  of  which  were  proposed  and  adopted 
within  the  last  few  weeks. 

1.  Termination  of  the  inpatient  routine  nursing  salary  cost  differential 
as  a  reimbursable  cost  of  a  provider  (Federal  Register:  April  3,  1975). 

2.  Revision  in  the  schedule  of  limits  on  hospital  inpatient  general  routine 
service  costs — reduction  from  90th  to  80th  percentile  (Federal  Register: 
April  17,  1975). 

The  acknowledged  intent  of  proposed  regulations  is  to  solicit  views  and  com- 
ments from  interested  parties.  These  comments  are  then  given  consideration 
prior  to  final  adoption.  In  this  case  the  proposal  procedure  was  a  mere  formality, 
with  no  attempt  made  to  answer  comments  and  questions.  The  time  elapsed 
between  publication  of  proposed  regulations  and  final  regulations  precludes  any 
substantive  study  by  the  D.H.E.W.  of  the  comments  submitted.  It  would  appear 
that  the  decisions  were  made  on  the  basis  of  budgetary  considerations  rather  than 
the  reimbursement  policies  as  denned  by  the  law. 

This  type  of  arbitrary  interpretation  will  destroy  the  usefulness  of  financial 
planning  and  budgeting  programs,  which  are  also  an  integral  part  of  the  total 
approach  of  PL  92-603. 

ITEM  I 

Termination  of  the  inpatient  routine  nursing  salary  cost  differential  as  a 
reimbursable  cost  of  a  provider  (Federal  Register:  April  3,  1975,  final  regulations — 
May  23,  1975.) 

(a)  The  proposed  regulations  gave  as  a  reason  for  terminating  the  differential: 
"The  larger  the  segment  of  below-age  65  population  that  is  encompassed  by 
the  Medicare  program,  the  more  appropriate  an  average  inpatient  routine  nursing 
cost  per  day  amount  for  all  beneficiaries  (excluding  recognition  of  any  differential) 
becomes." 

In  our  comments  to  the  Commissioner  of  Social  Security,  Department  of  Health, 
Education  and  Welfare,  we  pointed  out  that  the  under  65  group  does  not  receive  .. 
the  differential  in  the  cost  formula  and  asked  for  an  explanation  as  to  how  any 
change  in  that  group  size  would  effect  the  differential  for  the  other  Medicare 
patients.  A  copy  of  these  comments  is  attached. 

We  have  not,  at  this  time,  received  an  answer  to  this  specific  question  nor  any 
of  the  D.H.E.W.  study  data  we  requested. 

The  final  regulations  restated  word  for  word  the  reasoning  given  in  the  proposed 
regulations. 

(6)  We  commented  that  the  termination  of  the  differential  would  require  the 
cost  of  the  additional  nursing  care  to  be  passed  on  to  non-Medicare  patients ;  a 
violation  of  the  intent  of  the  law  that  the  program  pay  its  full  share  of  the  reason- 
able cost  of  care  furnished  Medicare  beneficiaries. 

The  following  response  published  in  the  final  regulations  may  have  an  explana- 
tion hidden  in  its  verbiage.  If  so  we  could  not  find  it. 

"Medicare  cost  reimbursement  policies  and  procedures  are  designed  to  imple- 
ment the  statutory  provision  that  the  program  pay  its  full  share  of  the  total 
reasonable  cost  (or  customary  charges,  if  less)  of  the  provider  that  is  related  to 
the  care  furnished  Medicare  beneficiaries.  This  statutory  requirement  will  not  be 
changed  by  the  termination  of  the  nursing  cost  differential.  Under  the  authority 
granted  to  the  Secreta^'  by  statute,  to  determine  which  costs  are  reasonable  and 
related  to  the  efficient  delivery  of  health  care  to  Medicare  beneficiaries,  the  de- 
termination has  been  made  that  a  nursing  cost  differential  is  no  longer  appropriate 
as  an  allowable  cost  and  reimbursable  cost  under  the  Medicare  Program." 

We  feel  that  the  hospital  industry  would  not  be  as  strongly  opposed  to  the 
elimination  of  the  differential  if  the  data  that  D.H.E.W.  used  to  make  this  decision 
showed  that  the  differential  is  no  longer  appropriate. 

item  2 

Revision  in  the  schedule  of  limits  on  hospital  inpatient  general  routine  service 
costs— reduction  from  90th  to  80th  percentile  (Federal  Register:  April  17,  1975, 
Final  regulations,  May  30th,  1975.) 

Attached  is  a  copy  of  our  comments  sent  to  the  Commissioner  of  Social  Security, 
Department  of  Health,  Education  and  Welfare,  stating  our  objections  to  the 
proposal. 
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This  is  the  most  obvious  example  of  arbitrary  and  unilateral  administrative 
decisions  that  will  cause  chaos  in  the  financial  management;  process.  In  spite  of 
the  fact  that  the  agency  has  no  experience  data  on  the  90th  percentile  these 
changes  were  instituted.  Is  another  interpretation  to  be  expected  next  year? 

How  can  we  attempt  any  meaningful  management  planning  based  on  expecta- 
tion of  equitable  and  businesslike  treatment  from  the  D.H.E.W.  when  they 
continue  to  reduce  the  amount  of  what  they  consider  as  the  federal  share  of 
program  expenses? 

An  even  more  basic  problem  remains  unanswered.  Is  classification  criteria  that 
uses  such  arbitrary  grouping  sufficient  to  determine  at  which  level  a  hospital 
should  operate? 

Washington  Hospital  Center, 

Washington,  D.C,  April  24,  1975. 

Hon.  Caspar  W.  Weinberger, 

Secretary  of  Health,  Education,  and  Welfare, 

Washington,  D.C 

Sir:  This  letter  is  in  response  to  your  request  for  comments  on  the  proposed 
termination  of  inpatient  routine  nursing  salary  cost  differential  which  appeared 
in  the  April  3,  1975  issue  of  the  Federal  Register  (20  CFR,  Part  405,  Regulation 
No.  5). 

The  Washington  Hospital  Center  believes  that  a  greater  degree  of  nursing  care 
is  furnished  to  aged  patients,  thus  the  salary  cost  differential  adjustment  factor  is 
still  necessary  for  recognition  of  this  more  costly  care. 

We  feel  that  your  proposal  to  terminate  this  nursing  differential  is  unwarranted 
and  is  not  supported  by  the  facts  given. 

The  first  reason  cited  in  the  April  3  Federal  Register  for  termination  of  the 
differential — "The  scope  of  Medicare  coverage  has  been  expanded  to  include  a 
larger  segment  of  below-age-65  population" — raises  a  question.  The  expanding 
under-65  group  does  not  receive  the  S}i%  differential  in  the  cost  formula,  therefore, 
what  effect  does  the  change  in  this  group  size  have  upon  the  differential  for  other 
Title  XVIII  patients? 

The  second  and  third  reasons — "a  shift  to  special-care  units"  in  smy  significant 
amount  is  not  substantiated  by  our  experience.  We  would  appreciate  copies-  of 
your  study  data  supporting  this  claim. 

Our  concern  is  that  the  discontinuance  of  this  differential  would  deteriorate  the 
objective  of  your  reasonable  cost  reimbursement  philosophy,  which  we  under- 
stand is  to  cover  all  the  necessary  expenses  incurred  in  the  delivery  of  services 
related  to  Medicare  patients.  Termination  of  the  differential  would  require  the 
cost  of  the  aditional  nursing  care  to  be  passed  on  to  non-Medicare  patients.  I 
think  this  would  also  be  your  concern. 

We  will  continue  to  study  the  impact  of  your  proposal  and  look  forward  to 
receiving  the  data  you  used  in  your  decision  to  terminate  the  differential. 
Very  truly  yours, 

R.  M.  LOUGHERY, 

Administrator. 

Washington  Hospital  Center, 

Washington,  D.C,  May  15,  1975. 

Commissioner  of  Social  Security, 
Department  of  Health,  Education,  and  Welfare, 
Baltimore,  Md. 

Sir:  This  letter  is  in  response  to  your  request  for  comments  on  the  revised 
Schedule  of  Limits  on  Hospital  Inpatient  General  Routine  Service  Costs  under 
Section  223  of  PL  92-603  which  appeared  in  the  April  17,  1975  Federal  Register 
(20  CFR,  Part  405,  Regulation  No.  5), 

The  Washington  Hospital  Center  is  concerned  about  the  proposal  to  establish 
limits  by  reduction  from  the  90th  percentile  plus  10%  of  the  median  to  the  80th 
percentile  plus  10%  of  the  median.  We  feel  that  such  arbitrary  and,  unilateral 
administrative  decisions  will  destroy  the  usefulness  of  financial  planning  and; 
budgeting  programs.  The  resulting'  chaos  in  the  financial'  management,  process 
will  preclude  the  elimination  of  inefficiencies  and:  identification  of  unnecessary 
services,  which  we  understand  was  the  intent  of  Section  223  of  PL  92-6031, 

We  also  have  substantial  reservations  regarding  the  fact  that  there  is  still  no 
provision  in  the  classification  criteria  for  the  effects  of  factors  such  as  educational 
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programs,  patient  mix  or  scope  of  service.  I  would  appreciate  a  copy  of  the  data 
supporting  your  contention  that  bed-size  alone  is  sufficient  to  consider  the  in- 
fluence of  these  items  on  costs. 
Very  truly  yours, 

R.   M.  LOUGHERY, 

Administrator. 


Congress  op  the  United  States, 

House  of  Representatives, 

Washington,  D.C.,  June  9,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Subcommittee  on  Health,  Committee  on  Ways  and  Means. 

Dear  Mr.  Chairman:  I  am  enclosing  a  copy  of  the  letter  sent  to  me  by  Mr. 
Ludwig  Lobe,  Chairman  of  the  Washington  State  Hospital  Commission,  and  of 
the  letter  from  the  Commission  to  Commissioner  Cardwell  on  the  subject  of  pro- 
posed regulations  for  hospital  reimbursement. 

I  understand  that  your  Subcommittee  will  hold  a  public  hearing  June  12th 
on  this  and  other  aspects  of  proposed  and  final  medicare  regulations,  and  I  hope 
you  will  find  this  information  helpful  in  your  deliberations. 

My  best  wishes. 

Yours  very  truly, 

Brock  Adams,  M.C. 

Enclosures. 

Washington  State  Hospital  Commission, 

Olympia,  Wash.,  May  19,  1975. 

Hon.  Brock  Adams, 

U.S.  Representative,  Cannon  House  Office  Building, 
Viashington,  B.C. 

Dear  Brock:  Attached  is  a  copy  of  a  letter  recently  forwarded  from  the  Wash- 
ington State  Hospital  Commission  to  the  Commissioner  of  the  Social  Security 
Administration  pertaining  to  the  adoption  of  proposed  rules  for  hospital  reim- 
bursement. As  you  know,  the  State  Hospital  Commission  in  Washington  has 
developed  and  implemented  a  state-wide  regulatory  system  governing  budgets 
and  rates,  and  has  defined  a  completely  integrated  system  for  this  purpose.  In. 
our  opinion,  the  system  as  established  within  this  state  will  provide  more  ade- 
quate assurance  as  to  the  appropriateness  of  hospital  charges  than  the  systems 
proposed  by  the  Social  Security  Administration.  We  are  also  convinced  that  the 
state's  system  will  provide  greater  assurances  of  equity  than  those  contained  in 
the  system  proposed  by  the  Social  Security  Administration. 

We  are  requesting  the  Administration  to  consider  modifications  in  the  proposed 
rules  to  allow  a  state  to  implement  its  own  system  for  rate  regulations  in  lieu  of 
the  proposed  federal  regulations  when  it  can  be  demonstrated  to  the  satisfaction 
of  the  Administration  that  an  alternative  state  system  will  provide  the  sam^ 
assurances  as  the  proposed  federal  regulations.  The  continued  requirement  for 
multiple  accounting  and  reporting  systems  and  the  resultant  differences  in  levels 
of  reimbursement  not  only  perpetuate  the  existing  inequities  in  payment  for 
hospital  services  by  class  of  payor,  but  also  adds  to  the  overall  administrative 
costs  which  are  subsequently  included  in  the  prices  paid  for  care.  In  addition, 
the  incentives  to  hospital  management  to  hold  down  hospital  costs  are  sub- 
stantially diluted  when  multiple  sj^stems  of  reporting  and  reimbursement  are 
continued. 

Your  consideration  and  support  of  our  request  to  the  Social  Security  Adminis- 
tration will  be  most  helpful.  We  would  be  very  pleased  to  provide  you  or  your 
staff  with  any  additional  background  information  in  this  regard. 
Sincerely, 

Ludwig  Lobe,  Chairman. 

Washington  State  Hospital  Commission, 

Olympia,  Wash.,  May  16,  1975. 

Mr.  James  B.  Cardwell, 

Commissioner  of  Social  Security,  Department  of  Health,  Education,  and  Welfare, 
Baltimore,  Md. 

Dear  Commissioner  Cardwell:  The  Washington  State  Hospital  Commission 
has  reviewed  the  proposed  revisions  in  the  schedule  of  limits  on  hospital  inpatient 
general  routine  service  costs  to  become  effective  July  1,  1975.  The  State  Hospital 
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/Commission  is  a  state  regulatory  agency  created  in  1973,  and  charged-  with 
authority  over  hospital  budgets  and  rates.  For  reference,  a  copy  of  the  enabling 
state  legislation  is  enclosed. 

Since  its  inception,  the  State  Hospital  Commission  has  completed  and  adopted  a 
uniform  system  of  accounts,  and  all  hospitals  in  the  state  will  be  utilzing  the  re- 
quired chart  of  accounts  by  July  1,  1975.  This,  therefore,  places  all  hospitals  under 
a  uniform  set  of  definitions  for  all  cost  centers,  a  uniform  set  of  procedures  for 
describing  all  revenue  centers,  and  establishes  uniform  units  of  measure  to  identify 
iDOth  costs  and  revenues.  For  the  first  time,  reports  from  all  hospitals  will  then  be 
comparable  based  on  the  uniform  system  of  accounts. 

In  addition,  the  State  Hospital  Commission  has  implemented  its  authority  to 
establish  prospective  budget  and  rate  regulatory  systems  within  the  state.  We 
have  completed  and  adopted  a  totally  integrated  system  for  budgeting,  cost 
allocation,  and  rate  setting  to  be  utilized  by  all  hospitals  in  submitting  their  bud- 
gets and  rate  requests  to  the  Commission  for  approval.  These  systems  have  been 
reviewed  with  your  staff  in  the  Office  of  Research  and  Statistics,  and  we  have  also 
provided  them  with  copies  of  all  the  materials,  definitions,  and  forms  which  have 
i>een  adopted  by  the  Commission. 

In  addition,  we  have  worked  extensively  in  developing  more  descriptive  systems 
for  classification  of  hospitals.  Utilizing  a  multiple  set  of  variables  reflecting  both 
the  internal  and  external  factors  influencing  hospital  costs,  and  utilizing  several 
methodologies  for  cluster  analysis,  we  have  established  a  statistically  valid  classi- 
fication system  which  defines  seven  peer  groups  of  hospitals  within  the  state. 
These  groupings  were  further  validated  by  the  application  of  a  multivariate  re- 
gression analysis  model.  The  resultant  classification  system  will  be  used  by  the 
Commission  in  analyzing  hospital  budgets  and  in  approving  rates  for 
reimbursement. 

With  the  extensive  work  already  completed  within  the  state  to  establish  uni- 
form accounting,  budgeting,  and  rate  setting  systems,  as  well  as  a  relatively 
sophisticated  system  for  classification  of  hospitals,  the  adoption  of  the  revised 
schedule  of  limits  on  hospital  inpatient  general  routine  service  costs  may  well 
result  in  substantial  disparity  between  the  actual  costs  as  identified  within  the 
state  uniform  system  and  the  levels  of  reimbursement  which  would  result  from 
the  revisions. 

We  therefore  request  your  consideration  of  the  alternative  systems  as  devised 
and  adopted  within  the  State  of  Washington,  and  consider  the  option  of  allowing 
the  State  of  Washington  to  utilize  its  system  in  lieu  of  the  proposed  regulations 
to  define  the  limits  of  reimbursement  allowable  under  Section  1861  (v)l  of  the 
Social  Security  Act.  Not  only  will  the  state  S3rstem  as  adopted  assure  the  Social 
Security  Administration  of  the  appropriateness  of  hospital  inpatient  general 
routine  service  costs,  but  it  will  also  provide  the  same  assurances  with  regard  to 
special  and  ancillary  services.  Since  the  entire  state  system  is  developed  on  a 
prospective  base,  the  Social  Security  Administration  can  further  be  assured  of  the 
predict  ability  as  well  as  appropriateness  of  total  hospital  costs  for  a  complete 
budget  year. 

We  would  very  much  appreciate  an  opportunity  to  describe  the  Washington 
system  in  more  detail,  and  would  be  pleased  to  come  to  Baltimore  to  meet  with 
you  or  your  representatives  to  further  explore  these  alternatives. 
Sincerely, 

Ludwig  Lobe,  Chairman. 


Washington  State  Medical  Association, 

Seattle,  Wash.,  June  9,  1975. 

Committee  on  Ways  and  Means, 

Health  Subcommittee, 

Long  worth  House  Office  Building, 

Washington,  D.C. 

(Attention  of  Mr.  John  Martin) 

Representative  Rostenkowski  and  Subcommittee  Membees:  The  Wash- 
ington State  Medical  Association  is  engaged  constantly  in  cooperative  efforts 
with  local,  state  and  federal  governments,  and  with  local  community  organizations 
for  the  purpose  of  "making  things  work  and  getting  the  job  done"  in  bringing 
health  and  medical  care  services  to  the  people  of  our  state  in  their  home  town, 
neighborhood,  or  the  closest  practical  and  feasible  location. 
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We  are  delighted  that  you  have  initiated  an  "oversight"  session  to  examine 
Medicare  regulations  and  policies  in  the  light  of  Congressional  intent.  We  pro- 
viders share  with  Congress  and  the  Department  of  Health,  Education  and  Welfare 
the  awesome  responsibility  to  make  Medicare  and  succeeding  programs  work. 

Others  can  better  address  the  specifics  regarding  the  proposed  rules  you  are 
examining.  We  appreciate  this  opportunity  to  make  a  contribution  to  your  ex- 
amination from  the  viewpoint  of  one  state  in  which  all  of  the  principals  are  tyring 
to  do  a  good  job. 

Specifically,  we  find  most  of  the  Medicare  rules  and  regulations,  proclamations, 
and  directives  of  the  Social  Security  Administration  to  be  aimed  at  reasonable 
Corrective  action  in  a  massive  program.  Unfortunately,  "something"  happens 
between  the  recognition  of  the  need  for  corrective  action  and  the  writing  of  rules 
and  regulations. 

Attached  is  a  letter  recently  sent  to  Secretary  Weinberger  in  which  we  quote 
Alice  M.  Kivlin,  Ph.D.  Dr.  Rivlin's  comments  in  the  first  paragraph  on  the  top  of 
Page  3  indicate  she  initially  felt  the  effectiveness  of  the  Headstart  Program  could 
be  increased  by  tighter  management  from  Washington,  D.C.  Dr.  Rivlin's  point 
in  the  second  paragraph  is  the  "something"  which  we  believe  happens  as  providers, 
such  as  physicians  and  hospitals,  attempt  to  implement  HEW  regulations. 

Dr.  Rivlin  speaks  of  over  25,000  school  districts  involved  with  the  Headstart 
Program.  HEW  regulations  affect  300,000  physicians,  8,000  hospitals,  25,000 
nursing  homes,  750,000  registered  nurses,  500,000  practical  nurses,  143,000  phar- 
macists, 118,000  dentists,  for  a  total  of  approximately  5,000,000  health  and  medi- 
cal care  providers  and  para-professionals,  when  other  health  workers  are  added. 

For  the  Department  of  Health,  Education  and  welfare  to  be  effective  in  imple- 
menting health  programs,  it  seems  to  us  there  is  apparent  need  to  provide  respon- 
sible local  management  and  control  systems.  These  management  and  control 
systems  should  be  outside  state  government,  which  shares  with  providers  the 
frustration  of  attempting  to  implement  regulations  formed  at  the  national  level. 

A  program  that  may  have  potential  to  provide  local  managment  and  control 
is  the  Professional  Standards  Review  Organization  (PSRO)  program,  provided 
the  PSROs  are  looked  upon  as  contractors  in  the  same  way  as  other  government 
contractors  and  suppliers. 

At  the  present  time,  the  PSRO  seems  to  be  continuing  the  management  con- 
cepts referred  to  in  Dr.  Rivlin's  first  quoted  paragraph.  The  concept  of  tight 
management  of  programs  from  Washington,  D.C,  applied  to  the  diverse,  com- 
plicated and  especially  patient-oriented  health  and  medical  care  delivery  system 
are  stifling  and  counterproductive.  We  feel  this  is  the  problem  with  the  regulations 
you  are  now  examining,  and  with  many  past  and  future  problems  dealing  with 
Medicare  and  other  programs  in  the  health  and  medical  care  field. 

We  would  urge  the  Subcommittee  on  Health  to  give  careful  consideration  to 
the  local  management  and  control  concept  envisioned  in  the  PSRO  program. 
If  there  is  a  strong  advisory,  review,  and  perhaps  approval  mechanism  at  the  local 
level,  such  a  network  could  produce  reasonable,  acceptable  and  workable  rules 
and  regulations  based  on  the  interest  of  patients,  providers  and  financing  agencies. 
This  approach  could  provide  a  current  solution  for  the  relatively  short-term  prob- 
lems created  by  the  regulations  you  have  under  review. 

We  would  be  pleased  to  discuss  these  concepts  with  you  and  your  staff  with 
regard  to  long-term  problems  and  solutions. 

Again,  in  our  opinion,  Congress  has  the  opportunity  to  come  up  with  approaches 
that  will  eliminate  the  stifling  effect  of  centralized  management  by  proclamation 
of  agency-designed  rules  and  regulations. 

As  pointed  out  in  the  enclosed  letter  to  Secretary  Weinberger,  "our  efforts  to 
cooperate  with  the  federal  government  to  improve  the  delivery  of  high  quality 
medical  services  and  contain  their  costs  are  thwarted  repeatedly  by  contradictory 
statements,  rules,  regulations  and  interim  policies  which  emanate  from  a  host  of 
HEW  bureaus,  services,  programs,  administrations  and  offices." 

A  final  enclosure  is  a  copy  of  a  letter  recently  sent  to  the  Social  Security  Adminis- 
tration regarding  the  regulation  of  physicians'  fees.  We  would  ask  the  members 
of  Congress  how  they  might  respond  if  they  were  given  thirty  days  to  comment 
on  a  regulation  bound  to  have  an  impact  on  the  services,  they  provide,  and  a 
reduction  in  their  incomes. 
Sincerely  yours, 

Arch  H.  Logan,  Jr.,  M.D., 

President. 

Enclosures 
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Washington  State  Medical  Association, 

Seattle,  Wash.,  May  21,  1975. 

Mr.  Caspar  Weinberger, 

Secretary,  Department  of  Health,  Education,  and  Welfare,  Washington  D.C. 

Dear  Mr.  Secretary:  We  are  frustrated.  Our  efforts  to  cooperate  with  the 
federal  government  to  improve  the  delivery  of  high  quality  medical  services  and 
contain  their  costs  are  thwarted  repeatedly  by  contradictory  statements,  rules, 
regulations  and  interim  policies  which  emanate  from  a  host  of  HEW  bureaus, 
programs,  administrations,  and  offices. 

For  example:  Professional  Standards  Review  Organizations  (PSRO)  and  the 
Utilization  Review  Regulations. 

As  you  doubtless  know,  the  leadership  of  the  Washington  State  Medical 
Association  has  invested  a  sizeable  quantity  of  time  and  a  large  amount  of  mem- 
bership dues  money  to  educate  and  inform  the  doctors  in  our  State  regarding  the 
PSRO  law,  its  intents,  purposes,  probable  structure,  and  eventual  operational 
characteristics.  These  efforts  have  been  successful  and  a  cooperative  attitude 
towards  PSRO  was  developed.  A  major  factor  in  obtaining  a  cooperative  stance 
towards  PSRO  was  the  concept  inherent  in  the  PSR,0  law  that  "doctors  would 
review  doctors,"  "develop  criteria,"  and  generally  work  toward  efficient  and 
effective  mechanisms  for  assuring  the  appropriateness,  quality,  and  reasonable 
cost  of  care,  with  financial  support  and  oversight  from  the  federal  government. 

Then  came  the  Utilization  Review  Regulations,  now  to  become  implemented  on 
July  1,  1975.  Mr.  Secretary,  you  wouldn't  believe  how  many  contradictory  state- 
ments, suggestions,  policies,  and  guidelines  we  have  heard  since  the  regulations 
were  first  published  on  November  29,  1974.  Everybody  seems  to  want  to  get  into 
the  act:  The  Social  Security  Administration,  Bureau  of  Health  Insurance;  the 
Social  and  Rehabilitation  Service,  the  State  agency  for  Title  XIX  and  the  State 
agency  for  conditions  of  participation  for  hospitals  under  the  Title  XVIII  pro- 
gram; the  Part  A  intermediaries;  the  Office  of  Professional  Standards  Review; 
the  Bureau  of  Quality  Assurance;  the  National  Professional  Standards  Review 
Council;  project  officers;  contract  officers;  and  the  local  PSRO  for  the  state  of 
Washington. 

This  bewildering  babel  of  pronouncements,  policies  and  guidelines  must  have 
set  back  the  programs  of  all  concerned.  Surely  there  must  be  a  better  way  to  do 
it.  It  is  an  almost  impossible  task  when  we  who  wish  to  cooperate  receive  this 
wide  variety  of  contradictory  guidelines,  criteria,  objectives,  policies  and  interim 
policies.  How  can  you  expect  us  and  our  colleagues  to  cooperate  when  it  is  not 
at  all  certain  the  government  is  capable  of  defining  the  areas  of  cooperation. 

The  notification  of  rule  making  on  the  UR  regs  weakens  our  hard-won  coopera- 
tive stance  on  PSRO.  The  chaos  surrounding  the  regulations  and  our  efforts  to 
comply  would  lead  any  reasonable  person  to  conclude  that  the  doctor-responsi- 
bility inherent  in  the  PSRO  law  is  no  longer  a  viable  concept. 

Another  instance  disruptive  to  our  health  care  efforts  lies  in  the  disorder  of 
accrediting  institutions.  For  many  years  the  Joint  Commission  on  Accreditation 
of  Hospitals  (JCAH)  has  been  the  accepted  authority,  has  presented  criteria  for 
performance,  and  when  satisfied,  the  institution  was  "accredited"  and  approved 
for  payment  under  a  variety  of  intermediary  programs  including  Medicare  and 
Medicaid; 

Now  there  appears  a  challenge  for  this  authority  by  HEW.  There  appear  site 
visit  teams  within  already  JCAH  approved  institutions,  using  different  criteria, 
and  haughtily  disapproving  the  already  approved  institutions.  The  State  agency 
responsible  for  distributing  federal  health  care  funds  learns  only  by  accident 
this  team  is  to  appear  and  tags  along  at  its  0W71  request  being  only  tolerated  by 
the  site  visit  team. 

The  institutions  and  the  State  are  confused  and  frustrated  by  different  criteria, 
by  approval  by  one  and  disapproval  by  the  other. 

If  you  have  a  contest  up  there,  better  to  settle  it  at  your  level.  Please  don't 
come  into  our,  and  other,  states  to  joust  and  completely  disrupt  the  honest 
efforts  of  us  who  are  trying  honestly  to  comply  with  the  laws. 

We  could  cite  similar  situations  with  regard  to  other  government  health  and 
medical  care  programs.  In  the  final  analysis,  consideration  must  be  given  to 
finding  some  other  way  to  operate  personal  health  services  programs  than  by 
regulations,  proclamations,  and  by  divided  and  competitive  administrative 
authority.  In  this  setting,  the  cooperation  of  dedicated  health  professionals  is 
weakened  or  lost. 
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We  must  do  something  about  this  before  a  national  health  insurance  program 
is  enacted. 

It  may  be  we  are  dealing  with  a  process  that  needs  a  thorough  re-thinking,  a 
development  that  Dr.  Alice  M.  Rivlin,  a  former  HEW  Assistant  Secretary  for 
Planning  and  Evaluation,  has  called  "a  new  realism  about  the  capacity  of  a 
central  government  to  manage  social  action  programs  effectively."  Doctor 
Rivlin  has  described  the  evolution  of  her  thinking  in  these  terms: 

"I,  for  one,  once  thought  that  the  effectiveness  of  a  program  like  Headstart  or 
Title  I  of  the  Elementary  and  Secondary  Education  Act  could  be  increased  by 
tighter  management  from  Washington.  Something  was  known  about  'good  prac- 
tices,' or  effective  ways  of  reaching  poor  children;  more  could  be  learned  and 
transmitted  to  the  local  level  through  federal  guidelines  and  regulations  and 
technical  assistance.  As  knowledge  accumulated  the  guidelines  could  be  tightened 
up,  and  programs  would  become  more  effective. 

"This  view  now  seems  to  be  naive  and  unrealistic.  The  country  is  too  big  and 
too  diverse,  and  social  action  is  too  complicated.  There  are  over  25,000  school 
districts,  and  their  needs,  problems,  and  capacities  differ  drastically.  Universal 
rules  are  likely  to  do  more  harm  than  good.  Nor,  given  the  numbers  of  people 
involved,  is  it  possible  simply  to  rely  on  the  judgment  or  discretion  of  federal 
representatives  in  the  field."  (The  above  statement  excerpted  from  Systematic 
Thinking  for  Social  Action,  by  Alice  M.  Rivlin,  Washington,  D.C.:  The  Brookings 
Institution,  1971,  pp.  123-24.) 

Mr.  Secretary:  In  our  case,  it  is  the  patient  who  suffers  through  confused  and 
restrictive  regulations  and  their  application. 

We  want  to  cooperate.  What  can  you  do  to  help  us? 
Sincerely, 

Arch  H.  Logan,  Jr.,  M.D., 

President. 

Washington  State  Medical  Association, 

Seattle,  Wash.,  May  7,  1975. 

Social  Security  Commission, 

Department  of  Health,  Education,  and  Welfare,  Washington,  D.C. 

Dear  Sir:  This  letter  is  written  in  opposition  to  regulations  published  in  the 
April  14  Federal  Register  that  ostensibly  were  authorized  under  Section  224(a) 
of  PL  92-603,  the  Social  Security  Amendments  of  1972. 

The  Washington  State  Medical  Association  strongly  objects  to  the  Social 
Security  Administration  promulgating  regulations  which  would  have  the  effect 
of  erecting  further  economic  barriers  to  care  for  the  elderly. 

The  proposed  regulations  treat  physicians'  fees  in  an  inequitable  manner  when 
compared  with  other  types  of  services  paid  by  the  public. 

The  basis  for  establishing  reasonable  fees  payable  by  Medicare  are  established 
as  follows : 

1.  Actual  charge  data  for  each  calendar  year  is  accumulated. 

2.  This  data  is  then  used  to  calculate  the  75th  percentile  of  customary 
charges  to  establish  a  prevailing  fee  which  is  the  maximum  payable. 

3.  On  the  first  of  July,  following  the  end  of  the  calendar  year,  the  allowable 
fees  have  been  adjusted  to  reflect  the  new  data  of  the  previous  calendar  year. 

While  this  system  did  recognize  the  necessity  to  adjust  fees,  the  fee*  allowed 
were  a  year  behind  in  being  current.  An  even  more  critical  point  is  that  increases 
that  would  have  been  allowed  based  on  the  calendar  1972  and  1973  charge  data 
were  subject  to  the  Economic  Stabilization  Act  and  were  limited  to  aggregate 
increases  of  2%  percent  per  year.  The  proposed  regulations  now  would  begin  with 
that  data  of  calendar  year  1973  and  apply  the  economic  indexes  for  allowable 
increases. 

It  is  obvious  that  allowable  physicians'  fees,  therefore,  have  not  operated  under 
market  conditions  since  July,  1972  and  then  reflected  only  those  charges  that  were 
made  in  calendar  1971  This  combination  of  limitations  has  unduly  subjected 
allowable  fees  for  physician  services  under  Medicare  to  the  most  stringent  con- 
trols of  any  section  of  tjje  economy.  This  may  serve  the  purposes  of  saving  dollars 
to  the  Medicare  program  but  certainly  does  not  serve  the  beneficiaries  of  the 
program.  As  physicians  receive  less  and  less  adequate  payment,  the  assignment 
rate  on  Medicare  claims  drops  and  the  beneficiaries  must  pay  more  out  of  pocket 
for  the  services. 
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Furthermore,  the  economic  indexes  indicated  in  the  proposed  regulations,  and 
the  example  included  in  the  Federal  Register  suffer  from  a  lack  of  backup  data 
and  precise  definition. 

In  the  interests  of  patients  and  in  order  to  make  it  possible  for  physicians  to 
care  for  Medicare  beneficiaries,  we  request  that  the  proposed  rules  be  withdrawn 
and  rewritten  to  provide  just  and  reasonable  formulae  for  allowable  fees. 
Sincerely, 

Arch  H.  Logan,  Jr.,  M.D., 

President. 


[The  following  letter  was  forwarded  for  the  record  by  Congressman  Thomas  N. 
Downing:] 

Whittaker  Memorial  Hospital, 
Newport  News,  Va.,  May  5,  1975. 

Hon.  Thomas  N.  Downing, 

Congress  of  the  United  States,  House  of  Representatives, 
Washington,  D.C. 

Dear  Congressman  Downing:  This  letter  is  written  on  behalf  of  Mr.  P.  B. 
Boone,  Chairman,  Board  of  Trustees;  Mr.  Solomon  Travis,  President,  WMH 
Association;  and  myself. 

Jointly,  we  solicit  your  support  in  squashing  the  Social  Security  Administra- 
tion's proposal  to  terminate  the  eight  and  one  half  (8)4%).  percent  nursing  salary 
cost  differential  for  Medicare  patients.  All  available  information  clearly  sub- 
stantiates that  this  category  of  patients  requires  substantially  more  nursing  care 
than  do  other  categories  of  patients. 

Our  hospital,  like  most  hospitals,  is  functioning  in  a  very  turbulent  environ- 
ment at  present.  Already  creating  havoc  are  problems  with  meeting  new  legislative 
requirements  (PSRO),  a  poor  economic  scenario,  and  a  rapidly  increasing  mal- 
practice crisis.  Additionally,  hospitals  in  Virginia  are  already  being  forced  to  pass 
along  losses  sustained  secondary  to  the  January  reduction  in  days  of  coverage  for 
Medicaid  patients. 

Continued  arbitrary  actions,  such  as  the  present  proposal,  will  surely  destroy 
the  health  delivery  system  in  this  country. 

It  is  during  times  such  as  these  that  we  feel  particularly  privileged  to  have  you 
representing  us  and  we  look  forward  to  struggling  with  you  in  the  future. 
Sincerely, 

Charles  E.  Bowen, 

Administrator. 


Congress  of  the  United  States, 

House  of  Representatives, 
Washington,  D.C,  June  6,  1975. 

Hon.  Dan  Rostenkowski, 

Chairman,  Subcommittee  on  Health, 

Committee  on  Ways  and  Means,  Washington,  D.C. 

Dear  Dan:  I  understand  that  next  week  you  will  be  holding  hearings  on  regula- 
tions proposed  by  the  Department  of  Health,  Education  and  Welfare  to  terminate 
reimbursement  under  Medicare  for  nursing  cost  differential. 

In  separate  letters  to  me,  the  Hawaii  Hospital  Association  and  an  official  of  a 
major  non-profit  hospital  in  Hawaii  have  pointed  out  the  hardship  such  a  change 
would  work  on  non-Medicare  patients,  whose  rates  would  undoubtedly  be  in- 
creased to  make  up  for  revenue  lost  from  the  differential  termination. 

I  believe  the  issues  raised  in  these  letters  are  very  serious  ones,  and  am  therefore 
enclosing  copies  thereof  for  your  review.  I  know  you  will  give  your  fullest  consider- 
ation to  the  points  set  forth  in  these  thoughtful  communications. 

Aloha  and  best  wishes. 
Sincerely, 

Spark  Matstjnaga, 

Member  of  Congress. 
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G.  N.  Wilcox  Memorial  Hospital  &  Health  Center, 

Lihue,  Kauai,  Hawaii,  April  29,  1975. 

Hon.  Spark.  M.  Matsunaga, 
U.S.  House  of  Representatives, 
Cannon  House  Office  Building,  Washington,  D.C. 

Dear  Congressman  Matsunaga:  On  behalf  of  the  G.  N.  Wilcox  Memorial 
Hospital  and  Health  Center  and  the  patients  we  serve,  I  urge  you  to  direct  the 
Social  Security  Administration  to  withdraw  its  proposal  to  terminate  the  nursing 
salarv  cost  differential  for  aged  Medicare  patients,  as  noted  in  Jfi  Federal  Register 
14934,  April  3,  1975. 

With  the  implementation  of  the  Medicare  Law,  P.L.  89-97,  Congress  mandated 
that  Medicare  costs  are  to  be  borne  by  the  Medicare  program ;  Medicare  costs  are 
not  to  be  shifted  to  non- Medicare  patients  or  to  providers  of  health  care.  By  pro- 
posing to  eliminate  the  nursing  salary  cost  differential  for  aged  Medicare  patients, 
the  Social  Security  Administration  apparently  intends  to  do  what  Congress  has 
forbidden  it  to  do:  it  proposes  to  shift  the  estimated  $120  million  of  Medicare  costs 
per  year  to  non-Medicare  patients  or  to  hospitals.  Such  a  step  would  be  inequitable 
and  unlawful.  Non-Medicare  patients  and  the  hospitals  throughout  the  country 
cannot  afford  to  assume  the  financial  burden  of  the  Medicare  program. 

We  are  opposed  to  the  elimination  of  the  83^  %  nursing  salary  cost  differential 
for  these  reasons: 

1.  Studies  have  indicated  that  aged  Medicare  patients  continue  to  require  dis- 
proportionately large  amounts  of  nursing  care;  they  continue  to  incur  greater 
than  average  routine  nursing  costs. 

2.  Serious  financial  problems  for  our  hospital  may  result  from  the  elimination  of 
the  differential  and  affect  cost  to  Medicaid,  to  other  third-party  payers,  to  direct 
payers;  our  charge  structure  and  financial  solvency;  and  our  ability  to  provide 
charity  care  and  continue  vital  community  services. 

3.  The  1971  regulations  initially  authorizing  the  nursing  care  cost  differential 
(retroactive  to  July  1,  1969)  provided  that  the  Social  Security  Administration 
would  conduct  further  studies  with  respect  to  nursing  care,  prior  to  any  revision  in 
the  83^o%  formula.  No  such  studies  have  been  undertaken  by  the  Social  Security 
Administration. 

We  ask  your  consideration  and  support  in  urging  the  Social  Security  Adminis- 
tration to  withdraw  the  proposal,  to  terminate  the  nursing  salary  cost  differential. 
Sincerely, 

Richard  Vierra, 
Assistant  Administrator. 

Hospital  Association  of  Hawaii, 

Honolulu,  Hawaii,  April  30,  1975. 

President  Gerald  R.  Ford, 
The  White  House, 
Washington,  D.C. 

Dear  Mr.  President:  On  behalf  of  Hawaii's  hospitals,  and  the  patients  they 
serve,  I  urge  you  to  direct  the  Social  Security  Administration  to  withdraw  its 
proposal  to  terminate  the  nursing  salary  cost  differential  for  aged  Medicare 
patients. 

The  Congress  has  mandated  that  Medicare  costs  are  to  be  borne  by  the  Medicare 
program;  Medicare  costs  are  not  to  be  shifted  to  non-Medicare  patients  or  to 
providers  of  health  care.  The  Medicare  law,  PL  89-97,  clearly  states  that  "the  costs 
with  respect  to  individuals  covered  by  the  [Medicare]  insurance  programs  .  .  . 
will  not  be  borne  by  individuals  not  so  covered  .  .      (Section  1861  (v)(l).) 

By  proposing  to  eliminate  the  nursing  salary  cost  differential  for  aged  Medicare 
patients,  the  Social  Security  Administration  (SSA)  apparently  intends  to  do  what 
Congress  has  expressly  forbidden  it  to  do;  it  proposes  to  shift,  according  to  its 
estimates,  $120  million  of  Medicare  costs  per  year  to  non-Medicare  patients  or  to 
hospitals.  Such  a  step  would  be  inequitable  and  unlawful.  Non-Medicare  patients 
and  the  hospitals  of  this  nation  can  ill  afford  to  assume  the  financial  burden  of  the 
Medicare  program. 

SSA  has  recognized  that  aged  Medicare  patients  require  greater  than  average 
amounts  of  routine  nursing  care.  Indeed,  this  fact  of  hospital  life  has  been  an 
important  feature  of  the  Medicare  program  since  July  1,  1969.  Because  "of  the 
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above  average  cost  of  inpatient  routine  nursing  care"  furnished  to  aged  Medicare 
patients,  the  Medicare  regulations  have  provided  an  8%%  salary  cost  differential 
on  routine  nursing  provided  to  these  patients. 

What  SSA  acknowledged  in  1971  remains  true  today.  Aged  Medicare  patients 
continue  to  require  disproportionately  large  amounts  of  nursing  care;  they  con- 
tinue to  incur  greater  than  average  routine  nursing  costs.  Yet  SSA  now  proposes 
to  terminate  this  necessary  8^%  nursing  care  differential — without  appaxent 
benefit  of  a  single  study  or  a  single  fact  which  justifies  such  action. 

The  nursing  care  differential  is  now  paid  only  where  it  is  required,  that  is,  to 
reimburse  hospitals  for  the  disporportionatery  large  amounts  of  routine  nursing 
care  required  by  aged  Medicare  beneficiaries.  If  the  Medicare  program  is  to  func- 
tion in  accordance  'with  intent  of  Congress  and  the  Medicare  law,  if  Medicare  is 
to  pay  its  rightful  share  of  hospitals  costs,  then  this  differential  must  be  retained. 

When  the  nursing  care  differential  was  first  adopted,  SSA  proposed  to  undertake 
further  studies  "to  ascertain  what  variations  in  differentials  should  be  established" 
in  the  future  and  "to  obtain  other  pertinent  data  on  nursing  care  costs"  in  order 
to  assess  the  continued  appropriateness  of  the  S}i%  factor.  SSA  stipulated  that 
such  studies  would  be  a  condition  precedent  to  any  modification  of  the  differential. 
To  our  knowledge,  SSA  has  not  conducted  any  such  studies.  The  Hospital  Associa- 
tion of  Hawaii  and  the  American  Hospital  Association  stand  ready  to  cooperate 
with  SSA  in  planning  and  executing  such  studies.  But  our  members  cannot  accept 
elimination  of  the  differential  without  so  much  as  a  single  study  or  other  credible 
evidence  showing  that  it  should  be  modified  in  any  fashion. 

On  behalf  of  our  hospitals,  I  respectfully  urge  you,  Mr.  President,  to  withdraw 
this  baseless,  unlawful  proposal. 
Sincerely, 

Ollie  Burkett, 

Executive  Director. 


Wisconsin  Hospital  Association, 

Madison,  Wis.,  June  9,  1975. 

Mr.  John  M.  Martin,  Jr., 

Chief  Counsel,  Committee  on  Ways  and  Means, 

Washington,  D.C. 

Dear  Mr.  Martin  :  This  letter  is  written  in  connection  with  the  public  hearing 
to  be  conducted  by  the  Subcommittee  on  Health  of  the  Committee  on  Ways  and 
Means  on  June  12,  1975,  relative  to  selected  issues  in  Medicare  policy  and  program 
implementation. 

The  Wisconsin  Hospital  Association  represents  some  165  general  hospitals  and 
related  health  care  institutions  in  Wisconsin.  The  Association  has  a  long  record  of 
involvement  in  the  development  of  state  and  federal  legislative/regulatory  pro- 
posals and  we  appreciate  the  opportunity  to  comment  on  several  issues  of  current 
concern  to  Representative  Rostenkowski's  Subcommittee. 

Utilization  review  procedures,  FR,  November  29,  1974,  and  April  1,  1975 

The  Association  understands  the  desire  of  the  federal  government  to  assure  high 
quality  and  cost  effective  hospital  services  for  patients  covered  under  federal 
programs  such  as  Medicare.  There  is  a  point,  however,  when  the  increased  extent 
of  federal  regulatory  activities  can  become  both  counter  productive  in  terms  of 
their  effectiveness  and  incredibly  burdensome  to  implement  at  the  local  hospital 
level.  If  they  have  not  already  reached  this  point,  the  new  utilization  review 
procedures,  it  seems  to  us,  are  very  close  to  doing  so.  Two  specific  areas  of  concern 
may  serve  to  illustrate  the  problem. 

The  first  has  to  do  with  the  unique  problems  faced  by  small,  rural  hospitals  in 
attempting  to  comply  with  this  new  condition  of  participation.  In  the  case  of  such 
hospitals  with  extremely  small  medical  staffs  (perhaps  three  to  six  physicians), 
time  and  distance  factors  related  to  the  delivery  of  health  services,  and  severe  cost 
restraints  it  becomes  virtually  impossible  to  comply  with  the  letter  of  these  new 
regulations.  On  March  25,  Secretary  Weinberger  in  announcing  a  delay  to  July  1 
in  the  effective  date  of  the  regulations  specifically  recognized  the  problem  of  small 
rural  hospitals  having  difficulty  in  meeting  the  requirements  of  the  regulations. 
In  his  announcement,  the  Secretary  indicated,  "State  survey  agencies  and  Depart- 
mental personnel  will  be  available  to  work  with  the  small  facilities  on  these 
alternatives  so  that  they  can  develop  review  systems  that  comply  with  the  regula- 
tions." Unfortunately,  to  the  best  of  our  knowledge,  such  assistance  in  the  form  of 
consultation,  guidelines,  suggestions  for  model  review  systems,  etc.,  have  not  been 
forthcoming.  It  is  our  strong  suggestion  that  those  who  would  regulate  the  health 
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industry  do  so  with  considerably  greater  emphasis  on  making  available  meamdngfu  I 
suggestions  and  assistance  for  compliance. 

As  you  are  no  doubt  aware,  the  promulgation  of  the  UR  regulations  occurred 
simultaneously  with  the  increased  pace  of  development  of  Professional  Standards 
Review  Organizations.  We  are  gratified  to  see  the  consistency  between  the  review 
requirements  of  the  regulations  and  those  contemplated  under  PSROs.  As  hospi- 
tals make  their  best  efforts  to  comply  with  the  UR  regulations,  however,  they  are 
handicapped  by  the  lack  of  clear  and  unequivocal  statements  describing  the  point 
in  time  at  which  PSRO  review  authority  will  supercede  the  requirements  of  the 
UR  regulations.  This  uncertainty  degenerates  into  a  situation  where  those  who 
must  respond  to  both  sets  of  requirements  see  only  a  confusing  bureaucratic 
struggle  between  numerous  agencies  and  organizations  within  HEW.  If  congres- 
sional intent  in  terms  of  the  review  of  health  care  services  is  to  be  accomplished, 
then  both  the  Congress  and  the  administrative  branch  must  commit  themselves 
to  clear,  orderly,  coordinated  and  workable  implementation  of  these  requirements . 

Termination  of  8Y>%  nursing  differential,  FR,  April  3,  1975 

The  decision  by  the  Social  Security  Administration  (SSA)  to  delete  the  8H% 
nursing  salary  differential  has  caused  great  concern  among  Wisconsin  hospitals 
and  is  an  action  we  believe  to  be  contrary  to  the  intent  of  the  original  Medicare 
act.  The  differential  was  originally  instigated  based  on  a  comprehensive  study  by 
SSA  and  we  believe  to  arbitrarily  delete  it  represents  an  unacceptable  deviation 
from  the  reasonable  cost  reimbursement  mandated  by  Congress  in  1965. 

The  effect  of  this  action,  in  Wisconsin  will  be  extremely  detrimental,  especially 
for  those  hospitals  least  able  to  afford  it.  Population  patterns  in  Wisconsin  are 
such  that  elderly  patients  (those  receiving  Medicare)  are  distributed  with  greater 
concentration  in  small  communities  in  the  northern  part  of  the  state  and,  in  the 
central  core  of  our  larger  cities.  Hospitals  serving  these  patients  thus  have  a 
higher  Medicare  utilization  and  are  more  dependent  on  the  Medicare  program 
for  paying  reasonable  costu  The  deletion  of  the  differential  will  badly  hurt  these 
institutions  and  force  them  to  increase  charges  to  their  non-governmental  patients 
many  of  which  are  poor.  We  don't  believe  Congress  ever  intended  for  poor, 
self-pay  patients  to  subsidize  Medicare  patients  and  we  vvould  request  that  your 
Committee  take  action  forcing  the  Social  Security  Administration  to  reconsider 
the  dropping  of  the  8}i%  nursing  salary  differential. 

Section  223  of  Public  Law  92-603,  FR,  April  17,  1975 

Section  223  of  P.L.  92-603  is  intended  to  limit  reimbursement  under  the  Medi- 
care Program  to  inefficient  and  luxury  hospitals,  a  goal  that  we  in  Wisconsin 
certainly  support.  One  would  expect  that  in  carrying  out  this  section,  the  Social 
Security  Administration  would  develop  a  system  that  would  measure  the  efficiency 
of  hospitals  and  identify  those  factors  felt  to  constitute  "luxury"  services.  A 
system  doing  this  would,  in  our  opinion,  carry  out  the  intent  of  Congress.  The 
system  developed  by  SSA,  on  the  other  hand,  doesn't  even  attempt  to  measure 
efficiency  or  to  determine  what  the  Medicare  Program  considers  to  be  services 
of  a  luxury  nature. 

The  system  developed  by  SSA  looks  only  at  costs  and  assumes  that  cost  is  direct- 
ly related  to  efficiency  and  the  provision  for  luxury  services.  There  is  obviously 
some  rationale  to  SSA's  system,  but  we  would  like  to  point  out  that  factors  such 
as  teaching  involvement,  labor  costs,  sophistication  of  services,  low  occupancy, 
and  inappropriate  groupings  of  hospitals  can  also  impact  substantially  on  cost 
comparisons.  We  don't  feel  it  was  ever  the  intent  of  Congress  to  limit  reimburse- 
ment because  of  these  factors,  and  we  would  suggest  that  your  Committee  direct 
SSA  to  develop  regulations  for  Section  223  carrying  out  the  intent  of  Congress. 
Sincerely, 

Warren  R.  Von  Ehren, 

President. 


Youngstown  Hospital  Assocaition, 

Youngstown,  Ohio,  June  5,  1975. 

Hon.  Charles  J.  Carney, 
Longworth  House  Office  Building, 
U.S.  House  of  Representatives, 
Washington,  D.  C. 

Dear  Mr.  Carney:  I  am  writing  to  you  in  reference  to  the  possible  rescinding 
of  the  8.5%  Medicare  Nursing  Cost  Differential  for  the  fiscal  year  beginning  on  or 
after  July  1,  1975. 
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This  regulation  was  established  in  order  to  provide  additional  cost  differential 
for  nursing  care  for  those  patients  who  were  65  years  of  age  or  more  in  hospitals. 
I  am  sure  you  are  well  aware  that  a  patient  who  is  65  years  of  age  or  older  requires 
more  intensive  care  than  those  patients  who  are  not  of  that  age  and,  in  our  ex- 
perience here  at  The  Youngstown  Hospital  Association,  this  has  proven  so.  Also, 
in  discussions  with  administrators  of  other  hospitals,  we  find  that  this  has  been 
substantiated. 

On  April  3,  1975  the  Social  Security  Administration  issued  a  temporary  termina- 
tion of  the  Inpatient  Routine  Nursing  Cost  Differential  with  justification  that  the 
differential  could  no  longer  be  justified  because  of : 

1.  Expansion  of  the  scope  of  Medicare  coverage  to  include  a  significant  number 
of  persons  under  age  65 — disabled  persons  and  those  with  chronic  kidney  disease. 

2.  A  marked  increase  in  the  number  of  special  care  units  in  operation  and  a  sub- 
stantial shift  of  the  intensely  ill  Medicare  patient  from  general  routine  care  o  these 
special  units. 

3.  Changes  in  Medicare  cost  apportionment  requirements,  effective  January  1, 
1972,  permitting  a  separate  cost  finding  for  special  care  units  for  which  the  8%% 
nursing  cost  differential  was  not  applicable. 

Under  item  3,  we  agree  that  Medicare  does,  in  fact,  give  special  reimbursement 
consideration  to  its  utilization  in  the  special  care  units  and  that  the  current 
formula  for  calculating  the  nursing  salary  cost  differential  does  not  apply  to  these 
units.  However,  this  does  not  support  the  termination  of  the  nursing  salary  cost 
differential  because  it  does  not  address  the  central  issue— the  comparable  cost  of 
nursing  care  in  the  general  routine  nursing  care  areas  for  patients  65  and  over  and 
for  those  under  65. 

We  here  at  The  Youngstown  Hospital  Association  still  realize  that  the  routine 
care  of  the  elderly  patient  does  require  more  nursing  care  than  the  younger  patient. 
In  support  of  this  statement,  the  elderly  patient  has  a  longer  stay  and  requires  a 
longer  recovery  period,  especially  if  they  have  had  surgery.  It  takes  more  time  to 
prepare  the  elderly  patient  for  diagnostic  tests  and  more  time  to  teach  and  work 
with  the  patient  or  the  family  when  giving  treatments.  The  patient  reacts  slower 
and,  therefore,  the  nurse  must  spend  more  time  when  she  gives  medicine  and  treat- 
ments. Frequently  the  elderly  patient  is  not  responsible  for  themselves  and  if  they 
have  to  be  helped,  they  require  more  nursing  time  to  feed,  to  help  out  of  bed,  etc. 
It  is  also  a  known  fact  that  every  precaution  must  be  exercised  to  prevent  injyrjr. 

It  is  agreed  that  there  has  been  an  increase  in  the  support  that  beds  allowed  for 
the  intensely  ill  patients  and  the  amount  of  care  needed  in  these  units  does  differ 
sufficiently  for  the  elderly  patients  vs.  the  younger  patients. 

On  May  14,  1975,  Representative  Mark  W.  Hannaford  introduced  H.R.  7000,  a 
bill  which  would  require  the  Social  Security  Administration  to  continue  to  provide 
for  the  allowance  for  an  inpatient  routine  nursing  salary  cost  differential  of  at 
least  Sl/2  %. 

We  are  asking  that  you,  as  our  representative,  support  this  bill  and,  if  possible, 
be  a  co-sponsor  to  it. 

Any  further  information  you  may  desire  in  reference  to  the  above,  Mr.  Careny, 
we  will  be  glad  to  provide  to  you.  Your  cooperation  in  this  matter  would  be  of  great 
assistance  to  this  Association  and  also  to  other  hospitals  in  the  Youngstown  area 
and  in  the  State  of  Ohio. 
Very  truly  yours, 

William  B.  Esson, 

Executive  Director. 


[Whereupon,  at  5:56  p.m.,  the  hearing  was  adjourned.] 
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